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SUMMARY OF SUBJECT MATTER 

TO: Members of the Committee on Transportation and Infrastructure 

FROM: Water Resources and Environment Staff 

SUBJECT: Hearing on Status of the Nation’s Waters, including Wetlands, Under the Jurisdiction 

of the Federal Water Pollution Control Act 


Purpose of Hearing 

On Tuesday, July 17'*’ and Thursday, July 19*, at 2:00 p.m., in Room 2167 Rayburn House 
Office Building, the Committee on Transportation and Infrastructure will receive testimony from 
the Governor of Montana, state officials, former Administrator of the Environmental Protection 
Agency (EPA) Carol Browner, legal scholars, scientists, and stakeholders on the stams of the 
nation’s waters, including wetlands, under the jurisdiction of the Federal Water Pollution Control 
Act. 


Background 

This memorandum briefly summarizes the authorities of the Federal Water Pollution 
Control Act, commonly known as the Clean Water Act, “to restore and maintain the chemical, 
physical, and biological integrity of the Nation’s waters,” including wetlands. It also focuses on the 
ecological role of wetlands and intermittent and ephemeral streams. It will analyze three Supreme 
Court (the 'Court’) decisions and legislative history concerning federal jurisdiction under the Clean 
Water Act. 


Clean Water Act Introduction 

Confess enacted the Federal Water Pollution Control Act Amendments of 1972 (hereafter 
referred to as the ‘Clean Water Act’ or the ‘Act’) to “restore and maintain the chemical, physical, and 
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biological integrity of the Nation’s waters.”* The 1972 Amendments dramatically changed the 
approach of the Federal Water Pollution Control Act, which can trace its roots back to the Water 
Quality Act of 1948.^ Before 1972, the Federal Water Pollution Control Act had addressed water 
pollution by funding state and municipal water treatment systems and by requiring the establishment 
of state water quality standards. This approach had been largely ineffective in controlling individual 
discharges of pollution due to a lack of consistent state standards, and a limit on Federal authority to 
only interstate and coastal waters. The 1972 Amendments aimed to address this problem by 
instituting a national system requiring individual permits for discharges of pollutants to the nation’s 
waters. 


Section 301 of the Clean Water Act stetes: 

Except as in compliance with [specific provisions o^ this Act, the discharge of any 

pollutant by any person shall be unlawful.^ 

In essence, the discharge of any pollutant, including dredge and fill material, is unlawful, 
except as specifically authorized by a permit. The Clean Water Act primarily uses permit programs 
under Section 402 (the National Pollutant Discharge Elimination System, or “NPDES,” for point 
source pollution) and Section 404 (dredge and fill) to achieve the goals of the Act. 

While the goals of the Clean Water Act speak to the restoration and maintenance of the 
“Nation’s waters,” both Section 402 and 404 refer to discharges into “navigable waters.” This 
phrase is defined in Section 502(7) of the Clean Water Act, as follows: 

The term “navigable waters” means the waters of the United States, including the 

territorial seas. 

While Section 502(7) is clear that “navigable waters” means ‘the waters of the United States’ 
considerable debate has nevertheless occurred concerning what ‘navigable waters’ consist of - and 
therefore, the potential jurisdictional scope of the Act. For example, recent court rulings have 
questioned whether the Clean Water Act applies to isolated water bodies and wetlands that lack a 
direct connection to traditional navigable waters. 

The debate over the meaning of ‘navigable waters’ is important because the definition affects 
the authority of the Federal government to protect water quality in a number of areas, including the 
Clean Water Act’s point-source NPDES permit (water pollution) program under Section 402, the 
Act’s dredge-and-fiU (wetlands protection) program under Section 404, as well as the Oil Pollution 
Act of 1990." 


> 33 U.S.C. § 1251(a). 

2 See Water Quality Act, ch. 758, 62 Stat. 1155 (194^. 

^33 U.S.C. §131 1(a). 

33 U.S.C. § 2701. The Oil Pollution Act has its origins in section §311 of the Clean Water Act, and accordingly, uses 
the same definition for “navigable waters” as contained in the Clean Water Act. 
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The Waters of the United States 

As inferred by the definition of ‘navigable waters* in the Clean Water Act, the jurisdictional 
scope of the Act includes a wider variety of waters, including wetlands, than ‘traditionally navigable’ 
waters. 


The U.S. Army Corps of Engineers (the ‘Corps'), which has primary authority over 
implementing the dredge-and-fiU program under Section 404 of the Clean Water Act, has 
promulgated regulations over the years to include a wide range of waters in its regulatory definition 
of ‘waters of the United States.’ {See helot^ The most recent regulation defining ‘waters of the United 
States’ was promulgated in 1986. The EPA defines a similar range of waters as ‘waters of the United 
States in a separate, regulatory definition.’^ 

Clean Water Act Jurisdictional Determinations 

Prior to 2001 — the date of the SWANCC and Vjipanos Supreme Court decisions cases 
discussed below — the Corps and EPA broadly interpreted the Clean Water Act’s authority over 
waters, including wetlands. 

For wetlands, the Corps relied mainly on current scientific knowledge that a wetland must 
have three characteristics — hydric soils,® hydrophytic vegetation,^ and hydrology sufficient to cause 
the first two. 

For other waters, the Corps and EPA interpreted questions of jurisdiction based upon the 
water’s relation to interstate commerce, as defined in their implementation regulations. These 
regulations, found at 40 CFR 1 22.2 (EPA) and 33 CFR 328(a) (Corps), define the scope of the 
waters of the United States to mean: 

(1) All waters which are currently used, or were used in the past, or may be susceptible to 
use in interstate or foreign commerce, including all waters which are subject to the 
ebb and flow of the tide; 

(2) All interstate waters including interstate wetlands; 

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent 
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa 
lakes, or natural ponds, the use, degradation or destruction of which could affect 
interstate or foreign commerce including any such waters: 

(i) Which are or could be used by interstate or foreign travelers for 
recreational or other purposes; or 

(ii) From which fish or shellfish are or could be taken and sold in interstate 
or foreign commerce; or 


5 40 U.S.C.§ 122.2 and §232.2 

^ The Natural Resources Conservation Service defines Tiydric soils’ as “soil that formed under conditions of saturation, 
flooding or ponding long enough during the growing season to develop anaerobic conditions in the upper part.” 
(http:// soils. usda.gov/use/hydric/intro.html (accessed 16 July, 2007)) 

^ The Naniral Resources Conservation Service defines hydrophytic vegetation’ as “plant life growing in water or on a 
substrate that is at least periodically deficient in oxygen as a result of excessive water content.” 

(http:/ /soils.usda.gov/use/hydric/cntena html (accessed 16 July, 2007)) 
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(iii) Which are used or could be used for industrial purpose by industries in 
interstate commerce; 

(4) All impoundments of waters otherwise defined as waters of the United States under 
the definition; 

(5) Tributaries of waters identified in paragraphs (a) (1) through (4) of this section; 

(6) The territorial seas; 

(7) Wedands adjacent to waters (other than waters that are themselves wedands) 
identified in paragraphs (a) (1) through (6) of this section. 

In 2001 , the Supreme Court issued its ruling in Solid Waste of Northern Cook County v. 

Army Corps ofEnpneers (discussed, in depth, later in this memo), that called into question Federal 
authority under the Clean Water Act to protect certain waters, including wedands. In the discussion 
of this decision, the Court questioned whether the term ^‘navigable,’* used in the Clean Water Act, 
implied a jurisdictional nexus between Federal authority and traditionally-navigable waters. 

In the subsequent ^apanos decision, the Court attempted to create a legal test for 
determining Federal authority, based upon the Court’s notion of an implied connection to navigable 
waters. Unfortunately, a majority of Justices could not agree on a single test to apply, but instead 
recommended several, distinct tests that would assert jurisdiction based on the ability of a waterbody 
to be used for navigation, or on a case-by-case “significant nexus” test that requires a “significant” 
connection between the waterbody and a traditionally navigable water. 

Accordingly, these two Supreme Court decisions have substantially altered the analysis that 
had been used by the Corps and EPA for decades for asserting Federal jurisdiction over U.S. waters, 
including wetlands, by requiring a connection to traditionally-navigable waters that did not exist 
prior to 2001. As a result, certain waterbodies, including certain wetlands, are either no longer 
protected, or will have a high-burden to prove that they are protected, by the Federal Clean Water 
Act. For example, geographically isolated waters and related wetlands, may be excluded under this 
new analysis, despite the fact that such waters help protect local water quality, reduce regional 
flooding, and provide significant habitat for fish and wildlife. 

Wetlands 

Wetlands are transition areas between aquatic ecosystems and uplands (lands that are 
normally dry.) Wetlands are also chaiacteiized by periodic saturated or inundated soil conditions, as 
well as plants that can grow in saturated soil conditions. 

Historically, wetlands were often destroyed because they were viewed as waste land, or as 
breeding grounds for disease. However, with increasing understandings of hydrology and ecology, 
wetlands are now viewed by many scientists and policy-makers as serving important ecological 
functions, and also having environmental and economic connections. 

As waters flow across watersheds through wetlands, wetlands are able to filter or otherwise 
remove, through natural processes that assimilate pollution, particles and chemicals present in the 
waters that otherwise would contaminate surface waterways. When heavy rain falls and snowpack 
melts, wetlands store and slow the release of floodwaters, thereby reducing potential damage to 
communities and infrastructure downstream. Because wetlands slow and absorb waters moving 


4 



Xll 


either downstream or over land they can serve an erosion control function. Wetlands can also 
recharge groundwater aquifers and sustain the yield of water for human use, as well as provide dry- 
season flows to rivers and streams. 

Many plants and animals depend upon wetlands for habitat In addition to providing 
commercial and recreational enterprises with jobs and income for thousands of communities in the 
United States, wetlands also help to maintain biodiversity. Three-quarters of the country’s 
commercial fish and shellfish, which provide approximately $2 billion of revenue annually, are 
dependent upon coastal bays and their wetlands for some portion of their life-cycle,® Trees that 
grow in the forested swamps of the southeastern United States are harvested for timber. Ducks, 
geese, and other migratory birds in all flyways use wetlands for feeding, nesting, and resting during 
migration. 

Because the role and function of wetlands was poorly understood in the past, more than 
one-half of the wetlands that were in existence throughout the coterminous United States at the time 
of European settlement no longer exist’ The distribution of wetland losses throughout the States is 
not uniform, in some States and many watersheds, less than 10 percent of the original acreage still 
exists.” 


In addition to their inherent value for flood protection and habitat, “[wjetlands are included 
as waters of the United States for the purposes of the Clean Water Act because it is recognized that 
some wetlands may improve water quality through nutrient cycling and sediment trapping and 
retention.”’^ The goals of the Clean Water Act to restore and maintain the chemical, physical, and 
biological integrity of the nation’s waters “cannot be achieved if wetlands are not protected. This 
was recognized in the nation’s “no net loss of wedands” policy enacted by the first Bush 
administration,’'* and carried forth through subsequent administrations. 

In recognition of these losses, as well as the importance of wetlands in achieving the goals of 
the Clean Water Act (see belou>), the U.S. Army Corps of Engineers (Corps) signed a Memorandum of 
Agreement with the U.S. Environmental Protection Agency (EPA) in 1990 outlining the position of 
the first Bush administration to “achieve a goal of no overall net loss of [wetland] values and 
functions.” From that time on, both Republican and Democratic administrations have defended 
this goal of “no net loss” as a tool for implementing the broader goals of the Clean Water Act. 

Although the rate of loss has dramatically decreased in recent years, the United States 
continues to lose thousands of acres of natural wedands every year. Various types of economic 


® U.S. EPA and USDA. 1998. “Clean Water Action Plan.” (February) 

^ Dahl, T.E. 1990. ‘Wetlands Losses in the United States 1780s to 1980s.” U.S. Department of the Interior, Fish and 
Wildlife Service. 

Ten states have lost 70 percent or more of their wetland acreage, and 22 states have lost more than 50 percent. Only 
three states - Alaska, New Hampshire, and Hawaii - have lost less than 20 percent of their original wedands. (Dahl, T.E. 
1990. “Wedands Losses in the United States 1780$ to 1980s.” U.S. Department of the Interior, Fish and Wildlife 
Service.) 

” U.S. EPA and USDA. 1998. “Clean Water Action Plan.” (February) 

National Research Council. 2001. Compensatingfor WellatidLossts under the Ckan WattrAd. National Academy Press. 11. 
National Research Council. 2001. Compensatingfor Wetland Losses under the Clean Water Act. National Academy Press. 11. 
Memorandum of Agreement between EPA and the Corps concerning the determination of mitigation under the CWA 
§404(b)(l) Guidelines (1990), Pt. II.C. 
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activities result in some wetlands continuing to be drained, filled, and eliminated, despite the “no net 
loss” policy.’^ Mitigation, such as through wetland restoration, enhancement, or creation, is typically 
required to compensate for wetlands losses. 

Intermittent and Ephemeral Streams 

Ah downstream lakes and rivers begin as headwater streams. These consist of small streams 
and wetlands whose waters flow above and below ground to ultimately join to create larger water 
bodies. These are often very small and may not appear on topographic maps. Disruption of these 
small water bodies may have a demonstrable impact on the larger water body downstream. 

Among the various types of streams that comprise headwaters are intermittent and 
ephemeral streams. Intermittent streams are those that flow for several months a year. Ephemeral 
streams are those that flow at the surface only periodically, usually after a heavy rainstorm. 

Intermittent and ephemeral streams provide several key ecological benefits. These streams 
play an important role in protecting water quality by filtering and processing pollutants when water 
is present. In addition, when water is present in them they recharge groundwater and supplement 
drinking water sources for much of the nation. By absorbing rainwater, runoff, and snowmelt, these 
streams provide natural flood control. They trap excess sediment, therefore keeping down water 
purification costs for users, as well as reducing the need for dredging downstream. When water is 
present in them, these streams provide habitat and encourage biological diversity, as some plants and 
animals are only found in such waters. 

In terms of stream miles, intermittent and ephemeral streams comprise the majority of the 
nation’s stream network. Accordingly, activities affecting these waters have a potentially significant 
impact on the overall water quality of the nation. The Corps and EPA, have, through their 
regulations, interpreted the Clean Water Act to include the protection of headwater streams. Both 
the Corps and EPA regulations’'^ define ‘streams’ so as to include intermittent streams. 

In addition, EPA reports that out of 43,507 total NPDES permits (e.g. point sources), 
nationwide, at least one-third (14,751 permits) are located on headwater streams.’^ EPA classifies 
headwaters streams in its analysis as including a variety of waters including intermittent, ephemeral, 
start reaches, and perennial streams.’® Because these headwaters consists of a variety of stream 
types, point sources discharging into these waters may have to undergo ‘significant nexus’ tests to 


’5 Dahl, T.E. 2006. “Status and Trends of Wedands in the Coterminous United States, 1998 to 2004.” U.S. Department 
of the Interior, Fish and Wildlife Service; Set also, U.S. EPA. 2002- “National Water Quality Inventory: 2000 Report.” 
(September) 

33 CFR § 328.3 (a); 40 CFR § 232.2 

’’ Of all 43,507 total NPDES Individual permits, 85% have location data that allows EPA to determine whether they are 
located on headwater streams or not. As a result, over 14,751 NPDES Individual permits could be located on 
headwaters. 

“The [National Hydrography Dataset] characterizes stream reaches on flow characteristics such as perennial and 
intermittent/ephemeral, and “start reaches.” We believe that the intennittent/ephemeral and “start” reach categories of 
water features provide the best avadable surrogate for providing a conservative estimate of the extent of “non-navigable” 
waters in the U.S. These categories are not mutually exclusive, i.e., a particular water can be both 
intermittent/ ephemeral and a start reach. Start reaches may be navigable, but are not likely to be so. Similarly, the 
analysis assumes that intermittent-ephemeral waters are likely not navigable. . .In any event, “non-navigable” by itself is 
not determinative of jurisdiction.” (EPA FOIA No. HQ-RIN-00684-07 (May 18, 2007)) 


6 



XIV 


determine if they fall under the jurisdiction of the Clean Water Act. See Appendix for breakdowns 
by state. As many of these streams are intermittent, many would see limited or no flow during much 
of the year if it were not for the effluent flow discharged fcom the permitted point source. 


Clean Water Act 

Section 402 Program 

The Clean Water Act permitting program is comprised of two major components — 
authority to address the discharge of pollutants from point sources through section 402, and 
authority to regulate the discharge of dredged or fill material through section 404. 

The Clean Water Act imposes technology-based discharge control requirements on industrial 
and municipal dischargers through the 402 program. Industries must meet various standards based 
on the type of pollutant discharged and the type and age of the facility {e.g., “best available 
technology economically achievable”). For municipalities, secondary treatment (defined in 
regulation as an 85 percent reduction in certain conventional pollutant concentrations as well as 
maintaining pH levels within a certain range) must be achieved. Additional limitations may also be 
imposed on dischargers through their NPDES permits where pollution levels in receiving waters 
continue to exceed water quality standards. This is accomplished through water quality based 
effluent limitations. 

EPA is responsible for defining the required level of treatment for municipalities and for 
each type of industry to meet EPA*s standards. EPA also must develop water quality criteria, 
specifying the maximum concentrations of pollutants permitted for different designated uses of 
waters. 


These requirements are implemented and enforced through permits. Section 402 of the Act 
requires that all point source dischargers that discharge poUutants directly into jurisdictional waters 
must obtain a permit for that discharge either fiom EPA or a state, if the state has an EPA-approved 
permitting program. Currently, 45 states and the U.S. Virgin Islands have approved permitting 
programs. Permits are based on both technology requirements and water quality impacts, and set 
the concentration and amount of pollutants allowed to be discharged. 

Permits issued under section 402, and under approved state programs, are required to be 
reviewed every 5 years. However, after two Supreme Court decisions {SWANCC and 
questions have been raised as to whether this periodic review will also require permitted entities to 
undergo jurisdictional determinations to determine whether the waterbody into which the discharge 
is released remains under the jurisdiction of the Clean Water Act. 

Section 404 Program 

The Section 404 program of the Clean Water Act regulates discharges of dredged or fill 
material into waters of the United States. Section 404 requires that permits be obtained in order that 
dredged or fill materials can be discharged into waters of the United States. The Corps and the EPA 
share responsibility for administering the Section 404 dredge-and-fiU program. 
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The Corps’ regulatory program utilizes both general permits (commonly referred to as 
‘nationwide’ or ‘regional’ permits) for activities that ate similar in nature and that will likely have a 
minor effect on wetlands, and individual permits for mote signiticant activities. According to the 
Corps, it evaluates mote than 100,000 permit requests annually. Of those, mote than 90 percent are 
authorized under a general permit, which can apply regionally or nationwide, and is essentially a 
permit by rule, meaning the proposed activity is presumed to have a minor impact. Most do not 
require pre-notification or prior approval, and 87 percent of which ate approved by the Corps in 
under 60 days. 

About 10 percent (or about 10,000) are required to go through the mote detailed evaluation 
for an individual permit. Of this number, roughly half are permits related to “letters of permission”, 
or determinations by the Corps that the activity does not affect the traditional navigability of a 
waterbody (i.e., construction of a dock). The remaining 5,000 permits that must proceed under an 
individual permit process may involve complex proposals or sensitive environmental issues and can 
take 180 days or longer for a decision. 

According to the Corps, nationwide, over 99 percent of permits are approved, although not 
always in the manner initially requested by the applicant. When permit applications ate made, the 
Corps typically works with the applicant to modify the proposed action in a manner that will, to the 
maximum extent practicable, avoid or minimize losses to wetland values, and if such impacts cannot 
be avoided, require the applicant to carry out mitigation for lost values. 

The Section 404 program consists of two distinct stages. Patties applying for a permit to 
place dredge or fill material into a water body must first undertake a jurisdictional determination. 
This process determines whether a water body, including wetlands, is within the jurisdiction of the 
Clean Water Act (and the federal government.) The second stage is a permitting stage, where an 
individual permit application is reviewed, and potential mitigation measures are outlined. 

Similar to the 402 program, states can apply to assume Section 404 authority, but only two 
states have done so: Michigan and New Jersey. To assume Section 404 authority, states must have a 
wetlands discharge, dredge, and fill program that is at least as stringent as the federal program. 

Upon state assumption of the Section 404 program, the active federal program ceases. 

Permit Exemptions 

Under the Clean Water Act Amendments of 1977, a number of categorical activities are 
specifically exempted from the permitting requirements of the Act. 

Under Section 402, permits are not requited for discharges composed entirely of return 
flows from irrigated agriculture, or for discharges of stormwater runoff from mining operations or 
oil and gas exploration, production, processing, or treatment operations or transmission facilities, 
composed entirely of flows which are from conveyances or systems of conveyances (including but 
not limited to pipes, conduits, ditches, or channels) used for collecting and conveying precipitation 
runoff and which are not contaminated by contact with, or do not come into contact with, any 
overburden, taw material, intermediate products, finished product, byproduct, or waste product 
located on the site of such operation. 
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Under section 404, permits are not required for the following activities: 

^ Normal farming, silviculture, and ranching activities such as plowing, seeding, cultivating, 

minor drainage, harvesting for the production of food, fiber, and forest products, or upland 
soil and water conservation practices; 

> Maintenance, including emergency reconstruction of recendy damaged parts, of currendy 

serviceable structures, such as dikes, dams, levees, groins, riprap, breakwaters, causeways, 
and bridge abutments or approaches and transportation structures; 

^ Construction of temporary sedimentation basins on a construction side which does not 
include placement of fill material into navigable waters; 

^ Construction or maintenance of farm roads or forest roads, or temporary roads for moving 
mining equipment, where such roads are constructed and maintained, in accordance with 
best management practices; 

^ Any activity with respect to which a State has an approved program under Section 208(b)(4) 
of the Clean Water Act (related to area-wide management plans) and meets the requirements 
of subparagraphs (B) and (C) of such section [class or category of activities governed by 
Statewide regulation, and approved by the Administrator of EPA. 

Certain activities are also exempted, by regulation, from the requirements of the Act. For 

example, activities undertaken on prior converted cropland are exempt. 


U.S. Supreme Court Decisions Affecting Federal Jurisdiction 

The United States Supreme Court has addressed the scope of Section 404 of the Clean 
Water Act on three occasions, in 1985, 2001, and 2006. 

United States v. Riverside Bayview Homes, Inc, (1985) 

In the first case, United States v. Riverside Be^view Homes, Inc.,^^ (Riverside Bajivieai) the Supreme 
Court unanimously upheld the Corps’ jurisdiction over wetlands adjacent to “other bodies of water 
over which the Corps has jurisdiction,” and held chat wetlands adjacent to such waters were “waters 
of the United States” within the meaning of the Clean Water Act. 

Solid Waste Agency of Northern Cook County v. Army Corps of Engineers (2001) 

In January 2001, the United States Supreme Court issued a 5 to 4 opinion, in the case of Solid 
Waste Agenty of Northern Cook County v. Army Corps of Enffneerf^ (SWANCC), overturned the authority 
of the Corps of Engineers to regulate intra-state, isolated waters, including wetlands, based solely 
upon the presence of migratory birds (i.e., the Migratory Bird Rule.) 


474 U.S. 121 (1985). 

So&d of Northern Cook County o. -ArT/y Corps <f Engineers, 531 U.S. 1 59 (2001). 
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While the holding of the SWANCC case was very narrow, ruling that the Corps could not 
use the presence of migratory birds on an individual waterbody as the sole basis for Federal 
jurisdiction under the Clean Water Act, this decision marked the first time that the Supreme Court 
called into question Federal authority over U.S. waters under the Clean Water Act. In the discussion 
of the Court’s opinion. Justice Rehnquist opined that when Congress used the term “navigable 
waters” in the Clean Water Act, Congress must have intended there to be some nexus to actual 
navigation. 

In a footnote, the majority referenced the legislative history of the original Clean Water Act 
wherein Congress indicated that it “intend[ed] that the term ‘navigable waters’ be given the broadest 
possible constitutional interpretation,” and then noted that Congress intended the phrase ‘navigable 
waters’ to include at least some waters that would not be deemed navigable under the classical 
understanding of that term. 

Rapanos v. United States (2006) and Carahell v. U.S. Army Corps of Engineers 

(2006) 


The third Supreme Court opinion involved the combined cases of Rapanos v. United States 
and Carahell v. U.S. Armj Corps ofEnffneer/' (hereinafter collectively referred to as “Rapanosl^) 

In Rapanos^ the court reached a 4-4-1 ruling on the issue of the jurisdiction of the Clean 
Water Act 

Justice Scalia issued the pluraKty ruling that was supported by three additional justices; 
however, because this opinion did not received a majority vote of the Court, it is not controlling in 
terms of legal precedent on the scope of the Clean Water Act. Justice Kennedy provided a fifth vote 
for remand,^ but offered a separate opinion resting on what is referred to as the ‘significant nexus’ 
test. 


Injustice Scalia’s opinion, the limit of the jurisdictional reach of the Clean Water Act is to 
those waters that are relatively permanent, standing, or continuously flowing and that form 
geographic features.^ While the Scalia opinion rejected the argument that “waters of the United 
States” are limited to only those waters that ate navigable in the traditional sense and their abutting 
wetlands, it concludes that permanent, standing, or continuously flowing waters must be connected 
to traditional navigable waters. Injustice Scalia’s view, intermittent or ephemeral waters would not 
be covered.^^ Under the Scalia rationale, for any wetlands to be covered under the Clean Water Act, 
they would have to be physically connected to these “permanent” waters. 


The Supreme Court granted certiorari in both Rapanos v. United StaUs^t^o. 04-1034, and CarabtUv. Arrr^ Corps of 
Engineers, No. 04-1384, and consoUdated the cases for review. Rc^anos p. United States, 126 S.Ct. 2208 (June 19, 2006). 

^ While a 4-4-1 decision, the Rapanos decision was 5-4 to vacate die lower court decisions and remand the case for 
further proceedings. In remanding the case back to the lower courts, the majority could only agree that the Sixth Circuit 
Court of Appeals did not exercise a sufficiendy rigorous test to detennine whether the waters were, in fact, subject to the 
Clean Water Act. See]on Kusler and Pat Parenteau. 2006. “Discussion Paper: Rapanos v. United States, ‘Significant 
Nexus’ and Waters Subject to the Clean Water Act Jurisdiction.” Association of State Wetland Managers. 

23 126 S. Ct. 2221-2(2006) 

2« 126 S. Ct. 2222 (2006) 
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The Scalia opinion reached the conclusion that regulating the discharge of dredged or fill 
material under Section 404 of the Clean Water Act constitutes an unauthorized intrusion into 
traditional state authority over land use regulation. In his opinion, he did not give traditional 
deference to the long-standing agency interpretation that “waters of the United States” can include 
areas that are not permanendy inundated or direcdy connected to such permanent waters. Having 
reached that conclusion, he was highly critical of what he characterized as “the immense expansion 
of federal regulation of land use that has occurred under the Clean Water Act - without any change 
in the governing statute — during the past five Presidential administrations.”^^ 

Justice Kennedy’s opinion rejected the Scalia plurality’s reasoning as “inconsistent with the 
[Clean Water] Act’s text, structure, and purpose.”^ In his opinion, Justice Kennedy argues that a 
‘significant nexus’ test be used to determine federal jurisdiction of waters. This test is wholly 
separate from the physical, continuous connection to permanent waters test of the Scalia plurality 
opinion. Recognizing the existence of the Slf^ANCC jurisprudence in providing some meaning to 
the term “navigable,” Justice Kennedy wrote: 

[The] Corps’ jurisdiction over wedands depends upon the existence of a significant 
nexus between the wedands in question and navigable waters in the traditional sense. 

The required nexus must be assessed in terms of the statute’s goals and purposes. 

Congress enacted the law to “restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters.” ...Accordingly, wetlands possess the 
requisite nexus, and thus come within the statutory phrase “navigable waters,” if the 
wedands, either alone or in combination with similarly situated lands in the region, 
significandy affect the chemical, physical, and biological integrity of other covered 
waters more readily understood as “navigable. 

The four dissenting justices, led by Justice Stevens, argued in support of maintaining the 
existing agency authority over waters and wetlands. The Bush administration argued this position in 
front of the Supreme Court in the Bjipanos decision, and, on behalf of the United States, EPA and 
the Corps also submitted a brief in support of this position to the Court. 

In summary, as a result of the R<^w/ decision having no true majority opinion, no clear 
statement exists as to which jurisdictional approach should be implemented by EPA and the Corps. 


Federal Guidance of the Corps and EPA on Implementation of the Rapanos Decision 

On June 5, 2007, the Corps and EPA released guidance on implementing the Yjjpanos 
decision.^® The guidance was developed as an attempt to ensure that jurisdictional determinations 
and administrative enforcement actions (regarding Clean Water Act violations) take into 
consideration the legal analysis of the decision. 


25 126 S. Ct. 2215 (2006) 
2M26 S. Ct. 2246 (2006) 
22 126 S. Ct. 2248 (2006) 


28 U.S. Environmental Protection j^gency and U.S. Army Corps of Engineers. 2007. “Clean Water Act Jurisdiction: 
Following the U.S. Supreme Coun’s Decision in Rapanos v. United States & Carabell v. United States ” (June 5, 2007) 
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The guidance incorporates both the Scalia and Kennedy tests. Accordingly, individual 
permit applications under either section 402 or 404 must, on a case by case basis, undergo a 
jurisdictional determination, based on first, the Scalia test, and then, if necessary, the Kennedy 
‘significant nexus^ test. 

According to the gtiidance, and the Scalia test, the Corps and EPA would likely determine 
that the Clean Water Act applies to traditional navigable waters, wetlands adjacent to traditional 
navigable waters, non-navigable tributaries of traditional navigable waters that are relatively 
permanent where the tributaries flow year-round or have continuous flow at least seasonally, or 
wetlands that directly abut such tributaries. 

For all other waters, including wetlands, that fall outside of these categories, the gtiidance 
document would implement the Justice Kennedy ‘significant nexus’ test This test is applied based 
on a fact-specific analysis to determine whether a significant nexus exists with a traditional navigable 
water for: non-navigable tribu tari es that are not relatively permanent; wetlands adjacent to non- 
navigable tributaries that are not relatively permanent; and wetlands adjacent to but that do not 
directly abut a relatively permanent non-navigable tributary. However, there is some uncertainty as 
to whether the same ‘signficant nexus’ test would apply to both sections 402 and 404 of the Act,^’ 
because there is a greater likelihood that traditional section 402 pollutants (e.g. toxics and sewage) 
have a greater impact on waters than traditional 404 pollutants (e.g. dredged or fill materials). 
Accordingly, a waterbody that may be jurisdictional under the Kapanos guidance ‘significant nexus’ 
test under section 402 would not be jurisdictional under such test for section 404, 

In addition, according to the guidance, the EPA and the Corps must coordinate on 
jurisdictional determination decisions in a number of instances. These include: determinations for 
intra-state, non-navigable isolated waters potentially covered under 33 C.F.R. § 328.3(a)(3), where 
jurisdiction is asserted or not asserted based on interstate commerce factors; and determinations 
based on a finding of a “significant nexus.” 

Finally, the guidance document asserts that the agencies generaUy will not assert jurisdiction 
over swales or erosional features (e.g., gullies, small washes characterized by low volume, infrequent, 
or short duration flow, or ditches (including roadside ditches) excavated whoUy in and draining only 
uplands and that do not carry a relatively permanent flow of water. 


Legislative History and Interpreted Scope of the Term “Waters of the United States” 

Legal scholars, stakeholders, regulators, and others vary in their opinions as to the scope of 
jurisdiction that Congress intended under the Clean Water Act. Some believe the legislative history 
of the term “waters of the United States” is not declarative as to Congress’ intent. For example, as 
first proposed, neither the House nor the Senate versions of the Clean Water Act included the term 
“waters of the United States.” Instead, each included the term “navigable waters,” and each defined 
that term differently, llie House bill defined “navigable waters” as “the navigable waters of the 


Justice Scalia, in his plurality opinion, dismissed concerns over the implication for regulating industrial discharges 
under section 402 of the Clean Water Act. He argued that even though the same definition of “navigable waters” might 
apply, the law prohibits “the addition of any pollutant to navigable waters.” However, because this was not a majority 
decision, and only a plurality opinion, Justice Scalia’s views are not controlling. 
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United States, including the territorial seas.”^ The Senate bill defined “navigable waters” as “the 
navigable waters of the United States, portions thereof, and the tributaries thereof, including the 
territorial seas and the Great Lakes.”^^ 

The final compromise eliminated “tributaries” from the Senate bill and “navigable” from the 
House bill, defining the “navigable waters” as simply “the waters of the United States.” In 
explanation, the Conference Report adopted a portion of the language of the preceding House 
Report: “The conferees fully intend that the term ‘navigable waters^ be given the broadest possible 
constitutional interpretation unencumbered by agency determinations which have been made or may 
be made for administrative purposes. This is the language that has traditionally been relied upon 
by many to support broad interpretations of Federal jurisdiction. 

On one hand, the statement that the term “navigable waters” should be “given the broadest 
possible constitutiorml interpretation unencumbered by agency determinations” could be interpreted 
to mean that Congress intended to assert jurisdiction to the broadest extent of its constitutional 
commerce power, including over activities and/or waters that have a substantial effect on interstate 
commerce. For example, during consideration of the Conference report to accompany the 1972 
Clean Water Act, Congressman John Dingell noted that: 

[The] the conference bill defines the term “navigable waters” broadly for water 
quality purposes. It means all “the waters of the United States” in a geographic 
sense. It does not mean “navigable waters of the United States” in the technical 
sense as we sometimes see in other laws. The new and broader definition is in line 
with more recent judicial opinions which have substantially expanded that limited 
view of navigability — derived from the DanielBallczst (77 U.S. 557, 563). ..[This] 
new definition clearly encompasses all water bodies, including main streams and their 
tributaries, for water quality purposes. No longer are the old, narrow definitions of 
navigability. . .going to govern matters covered by this bill. Indeed, the conference 
report states on page 144: “The conferees fully intend that the term navigable waters 
be given the broadest possible constitutional interpretation. . .” ” 

In addition, as recognized by Justice Rehnquist nearly three decades ago, “congressional 
authority over the waters of this Nation does not depend on a stream's “navigability” ... as 
demonstrated by this Court's decisions ... a wide spectrum of economic activities ‘affect’ interstate 
commerce and thus are susceptible of congressional regulation under the Commerce Clause 
irrespective of whether navigation, or, indeed, water, is involved.”^^ In this decision, Justice 
Rehnquist quoted an earlier Supreme Court decision {United States v. Appalachian Electric Power, Co.) 
that stated: 

[I]t cannot properly be said that the constitutional power of the United States over its waters 
is limited to control for navigation. ... In truth the authority of the United States is the 
regulation of commerce on its waters. Navigability ... is but a part of this whole. Flood 


H.K. 11896 (92nd Congress), § 502(8) (1972) 

3' S. 2770 (92nd Congress), § 502(h) (1971) 

S. Rep. No. 92-1236, at 144 (1972) 

55 A Legislative History of the Water Pollution Control Act Amendments of 1972, January 1973, page 250. 
5“ Kaiser Ae^fta, et ai. v. UT, 444 U.S. 164, 173-74 ( 1979 ). 
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protection, watershed development, recovery of the cost of improvements through • 
utili 2 ation of power are likewise parts of commerce control. . . . [The] authority is as broad as 
the needs of commerce. . . . The point is that navigable waters are subject to national 
planning and control in the broad regulation of commerce granted the Federal Government. 
311 U.S. 377,426 (1940). 

On the other hand, the conferees* language could be interpreted, as others argue and the 
four Justices of the Supreme Court in it most recent cases read, to mean simply that Congress 
intended to override previous, unduly narrow judicial and agency interpretations to assert its 
broadest constitutional authority over traditional navigable waters. 

In short, the legislative history of the 1972 Amendments to the Federal Water Pollution 
Control Act suggests that Congress did, indeed, intend to broaden significandy the reach of Federal 
regulatory authority over the nation’s waters. However, what remains unresolved is how far tliat 
reach was broadened, and where the limits to Federal authority now exist. 

The Committee is expecting to receive testimony from legal scholars, stakeholders, and 
government officials regarding their views on the scope of the nation’s waters under the jurisdiction 
of the Federal Water Pollution Control Act. 
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Permits issued under section 402 of the Clean Water Act, and under approved state 
programs, are required to be reviewed every 5 years. However, per the V^panos guidance, periodic 
review may also be required for permitted entities to undergo jurisdictional determinations to 
determine whether the waterbody, into which the discharge is released, remains under the 
jurisdiction of the Clean Water Act. Some t 5 q)es of streams that are considered headwaters may not, 
as a result, be considered as falling under the jurisdiction of the federal government after conducting 
a ‘significant nexus’ test. EPA classifies headwaters streams in its analysis as including a variety of 
waters including intermittent, ephemeral, start reaches, and perennial streams.^ As many of these 
streams are intermittent, many would see limited or no flow during much of the year if it were not 
for the effluent flow discharged from the permitted point source. Waters that are not considered 
under the jurisdiction of the Clean Water Act will not require Federal pollution control permits. 

TABLE: Clean Water Act Point Source Pollution (NPDES) Permits Located on Headwater 
Streams by State^^^ (Source: EPA Data and EPA Analysis of NPDES Data (2007)) 


STATE 

\ ■■■’’ 

- . Percentage of Cuitent 

L ; NPDES Permits with / i 
i -Location Data Located on ; ; 

• 'Headwater Streams (%). 

^ ' Number of NPDES 
P^imits with Location 
Data Located on 
w ' '.‘Headwater Streams 

Alabama 

47 

566 

Arizona 

27 

36 

Arkansas 

43 

345 

CaEfornia 

18 

109 

Colorado 

22 

66 

Connecticut 

9 

12 

Washington, D.C. 

8 

1 

Delaware 

31 

17 

Florida 

25 

104 

Georgia 

40 

279 

Hawaii 

14 

6 

Idaho 

14 

15 

Illinois 

43 

823 

Iowa 

42 

513 

Indiana 

41 

425 

Kansas 

18 

10 

Kentucky 

50 

910 

Louisiana 

34 

393 


“The [National Hydrography Dataset] characterizes stream reaches on flow characteristics such as perennial and 
intermittent/ephemeral, and “start reaches.” We believe that the intermittent/ephemeraJ and “start” reach categories of 
water features provide the best available surrogate for providing a conservative estimate of the extent of “non-navigable” 
waters in the U.S. These categories are not mutually exclusive, i.e., a particular water can be both 
intermittent/ ephemeral and a start reach. Start reaches may be navigable, but are not likely to be so. Similarly, the 
analysis assumes that intermittent-ephemeral waters are likely not navigable. . .In any event, “non-navigable” by itself is 
not determinative of jurisdiction.” (EPA FOIA No. HQ-RIN-00684-07 (May 1 8, 2007)) 

Data from Alaska not included because there is incomplete mapping data in National Hydrography Dataset. 

Table refers to numbers and percentages of piermits with location data, by state. 
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STATE 

. ; ' Percentage, of Guwant ., 

' NPDES Petmits with 
Loca^on Data Located on 
HeadwaterjStteams (%) ; 

Number of NPDES 
Permits witli Location 
' Data Located on 
Headwater Streams 

Maine 

22 

25 

Maryland 

46 

215 

Massachusetts 

19 

62 

Michigan 

26 

163 

Minnesota 

30 

183 

Mississippi 

55 

401 

Missouri 

55 

1,470 

Montana 

16 

9 

Nebraska 

30 

154 

Nevada 

14 

7 

New Hampshire 

34 

32 

New Jersey 

34 

234 

New Mexico 

30 

36 

New York 

30 

544 

North Carolina 

37 

513 

North Dakota 

33 

11 

Ohio 

45 

1,243 

Oklahoma 

39 

191 

Oregon 

22 

74 

Pennsylvania 

44 

1,876 

Rhode Island 

23 

21 

South Carolina 

40 

215 

South Dakota 

38 

138 

Tennessee 

47 

555 

Texas 

38 

662 

Utah 

30 

30 

Vermont 

25 

20 

Virginia 

43 

536 

Washington 

10 

37 

West Virginia 

35 

239 

Wisconsin 

31 

212 

Wyoming 

28 

13 


16 






HEARING ON STATUS OF THE NATION’S WA- 
TERS, INCLUDING WETLANDS, UNDER THE 
JURISDICTION OF THE FEDERAL WATER 
POLLUTION CONTROL ACT 


Tuesday, July 17, 2007 

House of Representatives, 

Committee on Transportation and Infrastructure, 

Washington, DC. 

The Committee met, pursuant to call, at 2:00 p.m., in Room 
2167, Rayburn House Office Building, the Honorable James L. 
Oberstar [Chairman of the Committee] presiding. 

Mr. Oberstar. The Committee on Transportation and Infrastruc- 
ture will come to order. 

We meet to discuss one of the most important environmental 
issues of our time, the jurisdictional scope of the Federal Water 
Pollution Control Act Amendments of 1972. This is the first of two 
hearings and perhaps others that will follow on the history of the 
Clean Water Act and the intent of Congress over three decades ago 
in enacting this landmark legislation and on the effect of two deci- 
sions by the U.S. Supreme Court which in my judgment and that 
of many, many others has undermined the most successful environ- 
mental statute ever enacted. 

This October marks the 35th anniversary of the Clean Water Act 
and, more importantly, the 51st anniversary of the Federal Water 
Pollution Control Act of 1956, authored by that gentleman por- 
trayed in the portrait in the corner, John Blatnik, my predecessor 
in Congress, former Chairman of this Committee who first hired 
me in January of 1963 as Clerk of the Subcommittee on Rivers and 
Harbors. 

I spent 44 years, much of that time in this Committee room and 
a good deal of it in another Committee room where the Public 
Works Committee started in the Cannon Office Building. 

He had the vision as he assumed the Chairmanship in 1955 of 
the Subcommittee on Rivers and Harbors, traveled the Mississippi 
River to understand what was needed in the way of works by the 
Corps of Engineers to support the navigability of the Mississippi 
and its tributaries: the Missouri, the Ohio, the Illinois and many 
others. 

But as he moved down the Mississippi River, a biochemist by 
training himself and a teacher of biochemistry, he said, what 
struck me was the increasing pollution of this mighty father of wa- 
ters. By the time, he said, we got to New Orleans, there were raw 
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phenols boiling in the water, dumped by countless cities along that 
2,000 mile journey of the mighty Mississippi to the Gulf. 

He came back to Washington, resolved to deal with the naviga- 
tion needs and the dredging needs of traffic on the Mississippi but, 
more importantly, to deal with cleaning up discharges into the Na- 
tion’s waterways that were polluting, poisoning our waters. Shortly 
after that, he went down to the Tidal Basin in full cherry blossom 
dress and called it the best dressed cesspool in America. Out of 
that came the Federal Water Pollution Control Act of 1956 signed 
by President Eisenhower. 

A subsequent amendment to that act to expand the funding 
under the program from $30 million, 30 percent Federal grants to 
$50 million was vetoed by President Eisenhower. His veto message 
was written by Bryce Harlow, later a lobbyist for Procter and Gam- 
ble, with the salient two sentiments: Pollution is a uniquely local 
blight. Federal involvement will only impede local efforts at clean- 
up. 

That year, John F. Kennedy was elected President Kennedy was 
elected President, and one of his critical elements of his platform 
was cleaning up the Nation’s waters. That resulted in amendments 
of 1961 that expanded the program, subsequent amendments that 
improved it and then the far-reaching classic act of 1972 vetoed by 
President Nixon, a veto overridden by a vote of 10 to 1 by the Con- 
gress in October of 1972. 

An historic commitment to cleaning up the Nation’s precious re- 
source, irreplaceable, all the water, all the water we have that ever 
existed that ever will be is here now. We are not going to create 
more water. 

This Committee bears responsibility for determining the future 
success of this Clean Water Act or its failure, and our work has 
been made difficult by the interpretation of the Supreme Court. In 
crafting that legislation and much of the House-Senate conference 
took place right in this room, I was part of that over many months. 
It was an 11 month conference. We clearly intended the broadest 
possible constitutional interpretation of the Act. 

I have read the SWANCC case. I have read the Rapanos case. 
I strongly disagree with the Court’s invention of a fiction, a fic- 
tional juncture between authority to protect and so-called tradi- 
tional navigable waters. All those who participated in that House- 
Senate conference understood the traditions of Congressional au- 
thority for traditionally navigable waters, but they purposely 
moved away from those notions in order to establish a new na- 
tional commitment for clean water. 

We understood after extensive hearings on the subject, extensive 
practice under the 1956, 1961, 1967 Act amendments that we need- 
ed broader authority to deal with the quality of receiving waters 
than just dealing with the lakes and streams themselves. 

John Blatnik, in Floor consideration of the bill, said: In this 
measure, we are totally restructuring the Federal Water Pollution 
Control program and making a far-reaching national commitment 
to clean water. As much as our space program was restructured a 
decade ago when the late President Kennedy committed America to 
land on the moon, the legislation we are considering is of immeas- 
urable significance to the Nation. 
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In many ways and very predictive, he said, it is a far more dif- 
ficult undertaking than the 42,500 mile interstate highway pro- 
gram which the Public Works Committee initiated in 1956. That 
has been hailed as the greatest public works undertaking in all his- 
tory. The Water Pollution Control program we are initiating in this 
body will, in my judgment, be an even more monumental task. 

That was a visionary statement. 

The late Justice Rehnquist and current Justice Scalia pointed to 
the use of the term, navigable waters, which appears 86 times in 
the Clean Water Act, but the legislative history is very clear. The 
very opening paragraph of the Act says the purpose of this Act is 
to maintain the chemical, physical and biological integrity of the 
Nation’s waters. The very opening statement makes the definition 
of terms, makes it very clear what the purpose of the Act was. 

We have learned over many years that dealing with isolated wa- 
ters, only receiving waters or only intermittent streams was not 
sufficient to protect waters. The language specifically referred to 
waters of the United States and the territorial seas. Our Com- 
mittee report clearly said: “The Committee was reluctant to define 
the term, navigable waters, on the fear that any interpretation 
would be read narrowly which is not the Committee’s intent.” 

Then when we got into conference, “The conferees fully intend 
that the term, navigable waters, be given the greatest possible con- 
stitutional interpretation.” 

In the decades after enactment of the Clean Water Act, the 
Corps and EPA broadly interpreted that authority consistent with 
the intent of the committee of conference, consistent with the term 
of the legislation itself So over 30 years, we have a body of prac- 
tice, a body of application of this Act to address potential impair- 
ments of the water at their source, not just further downstream. 
Federal Government agencies have been able to administer this 
program very, very effectively and within keeping of the original 
purpose of the Act. 

The objective of the legislation that I have introduced with a 
large number of co-sponsors is to restore, post-Supreme Court deci- 
sion, the original purpose of that Act and to reinstate the way the 
Act has been administered for over 30 years. We come back to this 
Committee room to do what visionaries before us undertook to do 
in the name of their generation and of future generations. 

Thank you. I yield to the Ranking Member, Mr. Mica. 

Mr. Mica. I thank the Chairman and appreciate his convening 
this hearing today, the first of several hearings that will deal with 
the status of our nation’s waters, including wetlands, under the ju- 
risdiction of the Federal Water Pollution Control Act. 

I might say that I think we are all here for the same purpose 
and the same interest. I think everyone with any modicum of com- 
mon sense would want to preserve and protect our natural areas 
in this Country, our wetlands and our environmentally sensitive 
bodies of water. 

I think we are here partially too, as we all know, because the 
U.S. Supreme Court kept a narrow definition of what we have 
come to know as a definition of wetlands, and that has resulted in 
a re-examining of that definition and also the status of our Clean 
Water Act performance. 
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Any definition, redefinition or expansion of the definition of wet- 
lands, if not carefully crafted, can result and I think we have to 
be careful that it would result in initiating costly litigation, more 
red tape and even more uncertainty for future efforts to clean up 
the environment and our natural bodies of water. 

Not only do we have that problem that we could impair future 
infrastructure development; we could halt projects around the 
Country that are necessary for development. We could depress em- 
ployment opportunities. We could do all this, and we might in fact 
fail to achieve our original goal, and the original goal is cleaner 
water and natural bodies of water. 

Today, we are going to hear about some of the problems and suc- 
cesses of the Clean Water Act and probably hear some rec- 
ommendations on how to improve the law. 

Some in Congress, including Mr. Oberstar and Mr. Dingell, have 
already introduced proposals to revise the Clean Water Act’s wet- 
lands program. It is doubtful, however, that these proposals will 
really clarify, as they are currently drafted. Clean Water Act juris- 
diction or create any certainty for the regulated public. 

Rather, I am concerned that these provisions could vastly expand 
Federal powers over private property, upset longstanding coopera- 
tive relationships that the Federal Government and the States 
have had with regard to water management and water quality, and 
create even more confusion and uncertainty over application and 
interpretation of the Act which will start all over again. 

The legislation that has been introduced proposes a much broad- 
er definition of “waters of the United States.” It will eliminate the 
traditional basis for Federal jurisdiction under the Clean Water Act 
by deleting the term, navigable, from the statute and expand the 
scope of Federal jurisdiction to its maximum limits under the Con- 
stitution. So all this opens a whole new can of worms. 

These changes would effectively erase many of the decades of ju- 
risprudence and invite the Federal courts to decide the constitu- 
tional limits of Federal authority under the Clean Water Act. This, 
in turn, will spur even more litigation as the Government and 
stakeholders struggle to clarify the uncertain scope of jurisdiction 
under these new proposals and this new language and these new 
definitions. 

Congress has the responsibility to state clearly the jurisdictional 
limits of Federal regulatory programs, and I support that, but it 
shouldn’t create more confusion and more controversy and more 
litigation, more uncertainty, as I am afraid might happen with the 
proposal that has been introduced in Congress. 

I am pleased that our witnesses today and on Thursday will ad- 
dress their experiences with the Clean Water Act regulation. I an- 
ticipate we will hear about some of their problems and concerns 
with the way the program is currently working or not working. 

I do reserve the right, however, to work with both the former 
Chairman of the Subcommittee, Mr. Duncan, and also with our 
current Ranking Member, Mr. Baker, to look at the possibility of 
crafting a legislative alternative and something that could provide 
a better definition, less controversy and less uncertainty in reach- 
ing our mutual goal. So I hold that in abeyance. 
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I hope the Members will listen to the testimony this week so that 
we can all work together to create legislation that is clear, legisla- 
tion that is predictable, legislation that is reasonable and legisla- 
tion that is truly protective of our water resources. 

I yield back. 

Mr. Oberstar. I thank the gentleman. 

We will have ample time to debate the issues the Ranking Mem- 
ber has raised, and I appreciate him being frank and straight- 
forward about his thoughts. 

Governor, thank you very much for being with us today. 

I say to my Committee colleagues that others who have state- 
ments can summarize them during their five minute questioning 
period of time, but we don’t want to keep the Governor waiting. He 
has come a long way from Montana. I assume by Northwest Air- 
lines since that is the best way out, but I know it is a trepidations 
trip from out there. 

You are awfully good to spend time with us. Governor, I just 
have one question, and that is: How were the poll ratings of your 
dog? 

TESTIMONY OF THE HONORABLE BRIAN SCHWEITZER, 
GOVERNOR, STATE OF MONTANA, HELENA, MONTANA 

Governor Schweitzer. Higher than mine. 

[Laughter.] 

Mr. Oberstar. They were higher than most of us from what I 
heard not some time ago. Generous of you to be with us today. 
Thank you very much. 

I refer to a humorous comment the Governor made, speaking to 
a meeting of the Democratic Issues Conference a year or so ago. I 
wish I had the dog’s poll ratings. Thank you. 

Governor Schweitzer. Well, I have to be honest with you, Mr. 
Chairman and Ranking Member and the Members of this Com- 
mittee. I try not to go places that I can’t bring my dog along with 
me. So if I made an exception here today, it is an important issue 
that we are here today. I come before you not just as the Governor 
of Montana but as a soil scientist, as a rancher, as a third genera- 
tion farmer in Montana. 

Montana is known as the Treasure State, and it affects each and 
every one of you because for thousands of years in the high country 
of Montana we get large quantities of snow and through the sum- 
mer this snow is melting and it renews America’s water supply 
every single year. In Montana, we provide the snow that is 70 per- 
cent of the Missouri River system. We provide 50 percent of the 
water that is stored in the Columbia River basin system. 

In Montana, at our Continental Divide, it is the only place in the 
United States that water flows to the Pacific, to the Atlantic and 
yes, indeed, also to the Arctic. We are the Headwater State and we 
are the Treasure State. 

A hundred years ago, we were the Treasure State because of all 
the wonderful minerals in the mountain. Of course, we were 
blessed. God spent six days making the rest of the world and the 
rest of the States, and on the seventh day after all of that practice, 
he created the Big Sky Country where in our mountains we have 
gold and we have silver. We have copper. We have 30 percent of 
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the Nation’s coal supply. We have oil, we have gas, and we have 
the only platinum and palladium deposits in the Western Hemi- 
sphere. 

So, indeed, we are the Treasure State. But as we have come to 
find out and find out during the recent years, probably the greatest 
treasure that we have is not necessarily the minerals in the moun- 
tain but the mountains themselves and this cleansing snow that we 
send to the rest of the States every year. 

Now I seldom come before Congress and ask you to help us with 
anything because our history in Montana is that your help is very 
expensive. In fact, you help us manage the Missouri River draining 
system. 

We already described for you how we provide 70 percent of the 
water in the Missouri River system. We have the first big reservoir 
on the Missouri River system, and we think that we ought to have 
the opportunity to keep that first reservoir full for recreation, for 
irrigation, but we only have one Member of Congress and North 
Dakota only has one Member of Congress and South Dakota, the 
same. 

In fact, as it turns out, all of the States upstream from Missouri 
have fewer collectively than the State of Missouri. So the Missouri 
River ends up getting managed for the benefit of the State of Mis- 
souri and floating their boats as opposed to all of the concerns that 
we have upstream. 

If we, as leaders, could learn a single thing from the people who 
have occupied Montana and the Great Plains, the Indian people 
that have occupied it for as much as 5,000 years. Their leadership 
understood that you need to protect the future. 

We, as politicians, I bet you have all done this once or twice. You 
say we need to do something for our children, and some of you are 
visionaries and you say for our grandchildren, and some will even 
say the future generations. 

But the people who have occupied Montana and the Treasure 
State sustainably for more than 5,000 years, when they made their 
decisions, they always considered the seventh generation. If we 
were to consider the seventh generation, I think we would make 
different decisions than we have been making relative to our Na- 
tion’s water. 

Let us talk about this bill. To use as the barometer as to whether 
we are going to manage this water for clean water as to whether 
it is navigable or not is ludicrous. The natural filtration system at 
the headwaters of our water systems, that natural purifier, by defi- 
nition, are these streams and streams that only flow when the 
snow is melting. Some of these headwater streams only flow for a 
few months per year, and yet that is your supply of clean water. 

We ask you to support this legislation, but we also ask you for 
some common sense because if you were to put the map of Mon- 
tana on the northeast, it would run from New York City to Indian- 
apolis, and yet we only have 930,000 people. 

We have a natural filtration system, and we make a living in 
Montana running cows on the range, and sometimes those cows 
drink water out of a pond or out of a river. We don’t want the long 
arm of the Federal Government telling us we can’t do that. 
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We don’t want the long arm of the Federal Government stopping 
us from sustainable logging in Montana, and we don’t want the 
long arm of the Federal Government telling us what we ought to 
do with our fisheries at the high reaches of the Rocky Mountains. 
We want you to he our partner and collaborator. 

We don’t want to put the Federal Government in the position of 
managing our waterways all the way to the Rocky Mountains. We 
want you to be our partner, our collaborator. We want you to help 
us protect the water supply for the rest of the Country, but we 
don’t want to put our farmers out of business, our loggers out of 
business, our cattlemen out of business. 

I think that is the intent of what we are attempting to do here 
is to help protect the water and to maintain those natural resource 
businesses that we have in places like Montana. So, again, I thank 
you for considering this legislation. 

It is important because I understand the way lawyers look at 
things. They went off to law school, and there is a lot of words and 
a lot a books, and they try and draw a line between navigable, non- 
navigable, but that is not the way you manage resources on the 
ground. Clean water isn’t necessarily a place that you can float 
your boat. Clean water actually has more to do with the places that 
you don’t float your boat because those are our natural filtration 
systems. 

So, again, I thank you. I encourage you to support this legisla- 
tion, but I want to make sure that you protect those of us who are 
upstream, providing your water and don’t put our livestock people 
out of business, our loggers out of business and those who use 
water for irrigation. 

Let us protect the waterways, let us protect the fisheries, and let 
us protect the seventh generation. Thank you very much. 

Mr. Oberstar. Governor, I think that reference to the Native 
American people, the seventh generation, is something of great sig- 
nificance for all of us to ponder and to weigh carefully. I have read 
several of the treaties of 1837 and 1854 in which the promises were 
made by the great white father in Washington to the Native Ameri- 
cans as long as rivers flow. Let us make sure we keep the rivers 
flowing. 

Mr. Duncan. 

Mr. Duncan. Well, thank you very much, Mr. Chairman, and let 
me say that, first of all, I don’t suppose there is anybody in the 
Congress that admires and respects your knowledge of this Com- 
mittee and its work more than I do. 

I think what we are all attempting to achieve here is balance. 

Last year in this Subcommittee, we passed a resolution com- 
memorating the 30th anniversary of the Clean Water Act. We are 
all proud of the great progress we have made in making our waters 
cleaner over the last 30 years, and much of that progress was made 
because of the work of this Committee and because of the work of 
our Chairman over the last 44 years both on this Committee staff 
and on this Committee. 

Governor, certainly, it is an honor to have you with us. I have 
a first cousin who is a radiologist in Libby, Montana, and has been 
there for many, many years and loves it. 
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I think the philosophy that you have expressed in your opening 
statement is one that is shared by almost everybody on our side 
when you say that you don’t want the long arm of the Federal Gov- 
ernment managing your waters or preventing sustainable logging 
or hurting your farmers and ranchers. As I said, I think that is 
what we need to try to achieve. 

There are some groups who don’t want to admit that we have 
made progress over the last 30 years because they have got to keep 
telling us how bad everything is so they can keep their contribu- 
tions coming in. 

Also, at the same time while we are proud of the progress we 
have made, we want to try to do better, but we have also noticed 
that in almost every industry or area that if we regulate too much, 
the little guys are the ones that are driven out of business. 

And so, I hope you will help us since you have come here today 
and testified and you are assuming a leadership role in regard to 
this legislation. I hope that you will meet with the smallest of your 
ranchers and farmers in Montana and maybe even other States 
and make sure that we are not going to do anything that hurts 
them or drives them out of business b^ecause they already have it 
tough enough as it is. 

Are you willing to do that? 

Governor Schweitzer. I do that pretty near every day of the 
week. 

Mr. Duncan. You have got in your statement that you are afraid 
that if we go with the Supreme Court decision that you would lose 
some Federal funding under the Clean Water Act. How much Fed- 
eral funding does Montana get from the Clean Water Act right 
now? 

Governor Schweitzer. I can’t answer that question. I don’t have 
that number in front of me. You might have that. 

Mr. Duncan. Possibly what we could do would be to make sure 
in this legislation that you don’t lose any Federal funding. 

What I am thinking about is this. Governor McWhorter, who was 
our Democratic Governor in Tennessee for many years, he would 
come to us every year and he would say, please, no more unfunded 
mandates. We have heard that from governors all over the Coun- 
try, and it is a problem. 

I think, again, you expressed the philosophy of the people on our 
side when you said you want us to be a partner rather than some 
type of dictator. With that, I don’t think there is anything in your 
statement that I disagreed with, so I will just thank you for being 
here and let the Chairman move on. 

Governor SCHWEITZER. May I respond? 

Mr. Duncan. Yes, sir. 

Governor Schweitzer. Then you know with having a relative in 
Libby, in Montana, we have had a history, being the Treasure 
State, of a lot of companies coming in and mining the minerals, 
and so we have a hundred years of mining activity, and that min- 
ing activity that we conducted a hundred years ago doesn’t look 
anything like the way we do today. 

We have a lot of those glory holes that have been dug into the 
side of those mountains, and now we have pH 2.5, 2.8 water flow- 
ing out of the highest reaches of the Rocky Mountains, flowing into 
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your water supply. So we need to continue to rectify those concerns 
that we have to protect your water supply. 

Of course, in Libby, probably one of the largest environmental ca- 
tastrophes in the history of this Country where W.R. Grace was 
mining vermiculite mixed with asbestos and poisoned an entire 
town in one of the most remarkable places in America. The con- 
sequences of the actions that we have taken in the past are some 
of the things that we need to rectify in the future, not the kind of 
management that is conducted on the ground today but what has 
happened in the past. We still have hundreds of millions of dollars 
worth of cleanup to do in places like Montana. 

Thank you. 

Mr. Duncan. Well, I will say this. The people in Tennessee some- 
times drink the water in California and Montana and places like 
that and vice versa. So I have always thought there was an impor- 
tant Federal role in regard to all of this that we are talking about 
here today. On the other hand, we can’t do it all. There has to be 
an important State role and a local role. 

But, as I said, I just think we have got to be careful and not 
over-regulate so that we drive the smallest of our businesses out 
of existence. In that case, you end up destroying jobs and driving 
up prices. The wealthy always come out all right, but who you hurt 
in that process are the poor and the lower income and the working 
people, and I think that is what we have got to be concerned about. 

We have got to do everything we can for the environment, but 
we have got to make sure we don’t harm humanity in the process. 

Thank you, Mr. Chairman. 

Mr. Oberstar. Thank you. I appreciate the gentleman’s thought- 
ful remarks on my service on the Committee as well. 

Ms. Johnson, our Chair of the Water Resources Subcommittee. 

Ms. Johnson. Thank you, Mr. Chairman. 

Governor, what are the water resources in Montana most at risk 
of being polluted or filled and destroyed in the scope of the Clean 
Water Act if it is reduced and the law is read to exclude certain 
tributaries, streams and wetlands? 

Governor Schweitzer. The highest reaches of the Rocky Moun- 
tains often times contain the most minerals, and so near the Conti- 
nental Divide is where we have been mining gold and silver and 
copper for well over a hundred years. 

In many cases, with the Mining Law of 1872, people came from 
all over the world to Montana for a very short period of time, and 
their aim was to dig a hole in the side of that mountain big enough 
so that they could collect enough gold that they could go back and 
buy their home town out. A lot of them did that, and what they 
left behind was these big old holes in the side of a mountain. 

That mountain is a living place. There is water that flows 
through that mountain. It is part of the filtration system. When 
you excavate the side of that mountain and you expose pyrite To 
air and to water, pyrite is a mineral that will change the pH of the 
water from its native 7, 7.2, even 7.5 down to 2, 2.5 and that water 
flows out from the Continental Divide in streams that don’t even 
flow all year into the next creek to the next creek to the next creek 
and to the river and finally to the Missouri River where it flows 
all the way to the Gulf of Mexico. 
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The greatest challenge that we have collectively is to protect the 
water supply for some 20 States that starts high in the Rocky 
Mountains of Montana. A great part of the problem we have isn’t 
the things that we are doing today, but it was activity that was 
conducted as much as a hundred years ago, and we have no perma- 
nent solution to solve the problem. So we will have ongoing water 
treatment for as long as the snow lands in the high countries of 
Montana. 

So we need your help. Thank you. 

Ms. Johnson. Thank you very much. 

Mr. Oberstar. Mr. Petri? 

Mr. Coble. 

Mr. Coble. Thank you, Mr. Chairman. 

Governor, good to have you with us. 

Governor, you mentioned your ranchers earlier. What sort of re- 
sponse have you had from your farmers and ranchers and localities 
to this proposal? 

Governor Schweitzer. Well, farmers and ranchers in Montana 
like clean water because the most likely folks to drink the water 
on their ranches are themselves and their livestock. The ranchers 
in Montana want to make sure that we maintain a high quality of 
water because that is the water for their livestock. The farmers in 
Montana want to continue with a clean water supply because we 
export our agricultural products all over the world, and a great 
part of our production is with irrigation. 

So farmers and ranchers are supportive of clean water. Farmers 
and ranchers would like the Federal government to help us. Re- 
member, most of these farms and ranches are more out on the prai- 
rie and the water starts high in the Continental Divide at those old 
mines that we have there. The last thing a rancher wants is for 
some of that water to flow down out that mountain with low pH 
or heavy metals that would destroy his land or his livestock. 

Again, the farmers and ranchers would like your help, but they 
wouldn’t like to be in a position where the Federal Government 
says, oh, boy, you know that stock pond that you have got there 
on your ranch where you built it or your granddaddy built that 
thing 75 years ago? Well, you no longer can have your cattle take 
water out of that because now we in Washington, D.C. think we 
own that water. 

That is something that we don’t want to see happen. 

We also don’t want the Federal Government to come in and say, 
the way you are irrigating, sir, has got to change today without the 
resources to change. 

So if you want us to change in Montana, you bring us the dollars 
and we will do some of those changes. 

Mr. Coble. Water, the essential commodity for generations has 
generated much controversy in a way. So I think we all want clean 
water. 

Governor, I am told that western Montana is currently experi- 
encing a boom in natural gas production, presumably greatly bene- 
fitting your State’s economy. How will H.R. 2421 affect, if it will 
affect, Montana’s economy and the ability of what is probably a 
regulated energy sector to develop natural gas with every small 
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and presumably intermittent body of water may well be under Fed- 
eral regulation? Will that have any adverse or negative effect? 

Governor Schweitzer. Our natural gas is actually for the most 
part in eastern Montana. Our dry natural gas which is drilled 
much deeper to as much as 8,000 and 12,000 feet, probably not af- 
fected at all. 

But coal bed methane which are shallow wells that are drilled 
to coal seams, 500 to 1,000 feet, that have been aquifers, it would 
affect us a great deal. The way you develop coal bed methane is 
you drill a well to the coal seam 500 or 1,000 feet deep and you 
start pumping the water out and you release the pressure and then 
the gas starts to flow. 

We already have some great concerns with coal bed methane be- 
cause the water that is associated with that coal is often very high 
in sodium. The sodium absorption ratio is very high. If you just 
dump that water in one of our rivers and the irrigator downstream 
brings that water back out and irrigates his farm, after about eight 
or ten years, he is going to have big reductions in yield because his 
soil will start turning to cement. 

So probably not going to affect us that much because we are al- 
ready regulating that coal bed methane industry. We are saying to 
them, if you have got high sodium water, you are going to have 
treat it before you put it in the river or you are going to have to 
reinject it back into a deeper geological structure. 

Montana already has some regulations that are dealing with coal 
bed methane and, frankly, our regulations are different than Wyo- 
ming’s. Wyoming now has about a hundred times as many of these 
coal bed methane wells as us, and they are dumping their water 
into the Tongue and the Powder Rivers that flow up into Montana. 
Then we become the recipient of that sodium. So there is kind of 
a rub between us right now in Wyoming and Montana. 

Mr. Coble. I thank you. Governor. Good to have you with us. 
Governor. 

I yield back, Mr. Chairman. 

Mr. Oberstar. I appreciate the gentleman’s question. I just want 
to remind the gentleman that in the Energy Act of 2005 Congress 
exempted oil and gas exploration from the provisions of the Clean 
Water Act, and that covers the question you asked, not that I agree 
with that. I opposed it vigorously, but I lost that argument on the 
Floor. 

Mr. Coble. Mr. Chairman, you don’t lose many arguments. 

Mr. Oberstar. The gentleman from Washington, Mr. Baird. 

Mr. Baird. Governor, I very much appreciate it. It is good to see 
you again and good to have a fellow westerner out here. 

I think you have hit the nail on the head in terms of the chal- 
lenge. This is it. As we say, we are a pretty wet State, but we have 
also got a dry east side as you know. 

The challenge we face is let us suppose you are a farmer and it 
rains a fair bit. Water collects on part of your farm, and that gets 
your farm classified as a wetland. Then you have to get the permit- 
ting to do anything you want around there. 

One thing I would like to ask you about for the edification of the 
whole Committee is if we were to pass legislation preserving the 
status of the Clean Water Act protects for wetlands but not do any- 
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thing on the permitting side, particularly vis-a-vis salmon and 
other things like that, could you enlighten us a little bit about the 
challenges your State, my State and other northwestern States face 
with environmental permitting that doesn’t affect States impacted 
by an ESA listing of a species that swims right by your major prop- 
erties? 

Governor Schweitzer. Well, as you know, in Washington and 
Oregon, they are primarily concerned about a species of salmon 
that likes to swim upriver, and then we built those dams. In Mon- 
tana, we have a white sturgeon. 

It is the doggonedest thing. The time that we need to release 
water from the reservoirs in Montana so that we can improve the 
habitat for the white sturgeon is exactly the wrong time for the 
salmon and vice versa. So since there are more Congressmen from 
Washington and Oregon than we have in Montana, we often times 
end up releasing the waters for the benefit of the salmon. 

Here is the way it works on the ground in a place like Montana. 
You want to do some work around your stream or wetland or some- 
thing like that. You go right on into your local conservation dis- 
trict, and you first get a 310 permit. 

You have local on the ground farmers and ranchers elected from 
that community that come out and take a look at it and see if it 
makes sense and whether there is going to be any deleterious effect 
to folks around because of that activity. They think it is going to 
be okay. You get your 310 permit. 

If it is on a little bit bigger river, then you need the Army Corps 
of Engineers to come in and do a little work for you, to decide 
whether it is going to be okay. In some unusual cases, you are 
going to have to have the EPA do something. But for most of this 
work, small streams, wetlands, it is probably just a 310 permit and 
it will be issued by your conservation district that has been locally 
elected. 

Mr. Baird. See, we have it different, and I think that illustrates 
one of the challenges that led to the Court decision and that is be- 
fore us today. Even if you have a relatively small holding, you may 
well need to get a Corps of Engineers permit, and that is a much 
more difficult process than that which you have just described. 

I think that would be one of the questions, Mr. Chairman, the 
people would have about this is how the permitting interface with 
this legislation will be affected in terms of if you don’t. 

It is particularly consequential for us in that because of the list- 
ing of salmon and steelhead and bull trout, we have got so many 
listed species proximal to major metropolitan areas and because of 
lack of staff of Corps of Engineers permitting officials. 

The more water areas that fall under jurisdiction, the more the 
permitting demand is. Without a commensurate increase in permit- 
ting personnel, you have these enormous backlogs. Two, three, 
four, five years is not uncommon. That money that is spent both 
in opportunity costs, direct expenditures, permitting, et cetera, 
could be used in other ways, and it could be deeply frustrating to 
our private landowners. So we face this paradox. 

Your point is well taken. Governor, that we want to protect the 
water supply. That includes the aquifers. We get aquifer supply 
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from Montana as you know well. Some of our aquifers in Wash- 
ington State are sourced out of Montana. 

Governor Schweitzer. We will send you the bill. 

Mr. Baird. Well, the reason I say that is there is some legitimate 
commerce issues here. Some people say, well, there is no commerce 
clause here. I think there is a commerce clause applicable because 
it does cross State lines, but at the same point we have got to deal 
with this regulatory situation because it has a profound impact. 

The Corps, by the way, parenthetically, not only have they tradi- 
tionally been underfunded in terms of permitting staff, but the Iraq 
conflict has pulled some of their best staff. This is an anti-Iraq 
statement. It is just a statement of fact. It has pulled some of their 
best staff off mid-processing time, thereby further extending the 
backlog. 

As we deliberate the Chairman’s well intentioned legislation, I 
think we need to look realistically at permitting consequences, par- 
ticularly in States where this has an impact. 

I am glad to see you here. Governor, and I yield back the balance 
of my time. Thank you. 

Governor Schweitzer. Thank you. 

Mr. Oberstar. We dealt successfully with permit streamlining in 
the SAFETEA-LU legislation for highways, and I hope we can work 
out a streamlining proposition for the Clean Water Act. 

Mr. Gilchrest. 

Mr. Gilchrest. I thank the Chairman. 

I came in a little bit late, but I appreciate your recognizing me. 
I won’t be too long because I know Mr. Ehlers has been sitting here 
longer than I have. 

Mr. Oberstar. If you wish to yield to Mr. Ehlers, I will be happy 
to recognize him at this time. 

Mr. Gilchrest. I will just ask two quick questions to the gen- 
tleman from Montana, and I will yield two minutes to Mr. Ehlers 
who will later get five minutes, so he will get seven minutes. 

Mr. Oberstar. In my State, we call that Minnesota nice. Now 
that is Maryland nice. 

Mr. Gilchrest. Maryland nice. We are trying to mix it up with 
Minnesota, Maryland, Michigan, Montana, all the M States. 

Governor, I appreciate you being here and your knowledge on 
this issue. 

I just want to make some quick comments for the Members that 
are here, that the present Clean Water Act, Section 402 but specifi- 
cally 404, exempts the following activity from needing a permit: 
normal farming practices, silviculture, ranching activities such as 
plowing, seeding, cultivating, minor drainage, harvesting for pro- 
duction of food, fiber, forest products, upland soil and water con- 
servation practices. 

All those practices right now do not need a permit. They are ex- 
empted from a permit in 404. 

Maintenance including dykes, dams, levies, groins, riprap, break- 
waters, causeways, bridge abutments, et cetera., they don’t need a 
permit, not even a nationwide permit; prior converted cropland. 

So there are numerous provisions in the Clean Water Act right 
now that recognize the need for that type of commerce, especially 
in the agricultural community. 
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The question is and I think Mr. Oberstar has included this in the 
provision of taking the word, navigable, which it seems to me in 
the history of the bill, the word, navigable, up until recent years, 
recent Supreme Court decisions, has basically been broadly inter- 
preted as meaning waters of the United States. 

But since we are now faced with a couple of Supreme Court deci- 
sions that make that a little bit difficult to interpret that way, my 
question to you. Governor, is Mr. Oberstar wants to take the word, 
navigable, out and replace waters of the United States in the same 
way that it has been interpreted since 1972 up until recent years. 
Now putting in a provision to ensure the agricultural community, 
that the exemptions that now exist for permits under the Clean 
Water Act, will continue to persist after this change has taken 
place. 

Do you see any problem down the road with past judicial prece- 
dence or reinterpretation by outside groups that could bring law- 
suits as being a problem with the proposed changes by Mr. Ober- 
star? 

Governor Schweitzer. Well, it has been my experience that as 
long as we hatch lawyers from our law schools, there is going to 
be reinterpretations of laws that we have written. That is how they 
make a living. And so, whether you pass any new legislation or you 
maintain the legislation that you have got right now, you are likely 
to have some challenges as we go forward. 

My caution is simply this: Make sure that the unintended con- 
sequences do not occur which are to shut down legitimate busi- 
nesses in the natural resource industry that already have good fil- 
tration systems, that are maintaining a filtration system that al- 
ready exists, that are just simply trying to continue an irrigation 
business in a place that has already been irrigating for the last 
hundred years, and there has been no significant damages to the 
land or any endangered species. 

I think that in the implementation of the rules, we can get there. 
But I would just caution that in writing this legislation, make sure 
that you give adequate authority to local folks on the ground to in- 
terpret these rules. For example, the conservation districts that I 
mentioned earlier that are locally elected, that have the charge of 
protecting the water in each of these conservation districts in near- 
ly every agricultural county in America. 

Mr. Gilchrest. Governor, you would not oppose taking the word, 
navigable, out? 

Governor Schweitzer. Actually, I think that the term, navigable, 
has no place in deciding a bill about clean water because it doesn’t 
really define those places that are actually filtration systems. 

As I have described before, Montana’s greatest problems are the 
mines that were left behind at the Continental Divide, and you 
can’t float a boat over the top of the mountains because if you did, 
Lewis and Clark would have arrived at the ocean about two 
months earlier. 

Mr. Gilchrest. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Oberstar. I thank the gentleman. 

We will now go to Mrs. Napolitano. 

Mrs. Napolitano. Thank you, Mr. Chairman. 
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Governor, it is good to see you again, and you talk my language, 
sir. 

Water is a big issue in most of the western States. One of the 
questions I would have for you is have you seen marked change in 
the water yield, the amount of water? Is the climate change affect- 
ing the amount of water that you are seeing whether it is in your 
streams, in your aquifers, in your flows? 

Governor Schweitzer. I got to tell you. Montana being the Head- 
water State, and I already described to you that our water flows 
to the East Coast and the West Coast and up to the Arctic and 70 
percent of the water in the Missouri River system and 50 percent 
makes it on to Washington and Oregon, the Columbia River system 
from Montana. 

The driest 10 years in history have been during the last 11 years. 
We are getting less snow in the high country. It is melting sooner 
in the spring. And so, this recharge system that we have created 
in Montana for the rest of the Country, we are finding that that 
snow that used to last all the way into August until we would get 
some replenishing snow, it is disappearing, and some of those high 
mountain streams are drying up. 

We have springs that are disappearing all across Montana. Arte- 
sian wells are drying up. We are getting less precipitation in the 
high country in Montana, and that affects each and every one of 
you in this Country. 

As we get less snow there, we have less water for the rivers that 
recharge other rivers all across both the Pacific Basin, Atlantic 
Basin, all the way to the Arctic. It is affecting our irrigation sup- 
ply. It is affecting our drinking water. It is affecting wildlife habi- 
tat. 

Some of our fisheries in the high country, for example, we have 
had to suspend fishing in the afternoon at some of the best blue 
ribbon trout streams in America because we have less of that cold 
water flowing down out of those glaciers, and the water has become 
so warm that it can’t contain as much oxygen as those fish need, 
and we are losing them. 

That is something I can’t control. The Governor of Montana is a 
pretty powerful guy, but I can’t place more snow in the mountains 
in Montana. 

I think you can argue about what is creating the climate change, 
but I don’t think there are many people in Montana who would be 
willing to argue that there isn’t something going on here. There is 
a climate change occurring. 

Mrs. Napolitano. What are you proposing to do to be able to re- 
duce? A lot of conservation, possibly recycling storage? One of my 
biggest issues is recycling. 

How do we educate our people to change with the climate, if you 
will? 

Governor Schweitzer. It is a tough one. 

Mrs. Napolitano. Yes. 

Governor Schweitzer. We don’t respond well to things that 
aren’t a crisis in this Country. Some of the things that we could 
do are to allow Montana to fill our reservoirs to full pool and not 
send it all down the Missouri so they could float a few boats. That 
would help us in Montana. 
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But, ultimately, there is only one way that I can deliver more 
water to the Missouri River drainage system because I can’t guar- 
antee you any more snow, and I can’t make it rain just because I 
pray. 

What I can do is I can tell you about a treaty that we had with 
Canada, Alberta, a hundred years ago. Coming out of Glacier Na- 
tional Park, right up at the highest reaches of the Continental Di- 
vide, there are a couple of rivers. There is the Milk River and there 
is the St. Mary’s. We made an agreement with Alberta a hundred 
years ago that we would share the water equally in those two 
drainages. 

Now this is where it gets interesting. The Milk River and the St. 
Mary start in Montana. Then they both flow up into Alberta. The 
Milk River comes back into Montana and ultimately flows into the 
Missouri River. Okay, now you know how you have got a dog in 
this hunt. 

The St. Mary River just heads on up and goes to the Arctic. Well, 
we made a deal. We built an aqueduct that would bring half the 
water over from the St. Mary to the Milk, and then they would irri- 
gate with a little bit in Alberta, and it would flow down into Mon- 
tana and it would ultimately go into the Missouri. 

Well, that old aqueduct has worn out, and we are not getting our 
full dose of water into the Milk River, so you are getting less water 
in the Missouri River. If you would help us out with a few shekels 
in Montana so we could maintain that system, I will promise you 
we will deliver more water to the Missouri River system. 

Mrs. Napolitano. And you would do that by? 

Governor Schweitzer. Well, this aqueduct system that we have 
already built that is leaking and it is worn out, it is not able to 
haul as much water as we used to. If we can get the dollars in a 
cost-share with the State of Montana and with Alberta who will 
put some money in, we can move more water from the St. Mary 
into the Milk River drainage system that ultimately goes into the 
Missouri River instead of just going on up to the Arctic. 

Help us out; we will bring you some water. 

Mrs. Napolitano. We will talk later. That is one of my issues. 

Thank you, Mr. Chair. I yield back. 

Mr. Oberstar. Mr. Ehlers? 

Mr. Ehlers. Thank you, Mr. Chairman. 

First of all. Governor, thank you for being here. You are a very 
refreshing witness, and I appreciate not only your comments but 
the wisdom behind those comments. 

Mr. Chairman, first of all, I would like to ask unanimous consent 
that my opening statement be entered into the record. 

Mr. Oberstar. Without objection, so ordered. 

Mr. Ehlers. Thank you. 

I think what came through your comments is simply that all 
water is connected, and that is in a sense why I support Mr. Ober- 
star’s bill because we can’t assume that isolated ponds are not con- 
nected with other aquifers under ground and above ground. They 
are all connected and we have to take that into account. 

That means if you are going to worry about applying the law, 
someone has to go out and look at a particular situation and make 
a judgment as to how that is to be regulated. 
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On another issue which is related to water but not related to 
your testimony, Mr. Chairman, I just want to enter into the record 
here my concern over the sad news that British Petroleum plans 
to dump thousands of tons of ammonia and refinery sludge into 
Lake Michigan just north of Gary and under current law is allowed 
to do that. I found that astounding. 

That must be a remnant of the old rule of thumb that dilution 
is a solution to pollution because dumping thousands of gallons of 
ammonia into Lake Michigan and thousands of cubic feet of sludge 
containing heavy metals does not seem to be a good solution, but 
apparently it is legal at this point. So I hope we will take that situ- 
ation under consideration too. 

With that, I will yield back. 

Mr. Oberstar. That is appalling, absolutely appalling. We will 
have to join forces to prevent that from happening. 

Mr. Ehlers. Thank you. 

Mr. Oberstar. We have about an hour of voting ahead of us, and 
I would propose that we recess and not hold the Governor. Before 
we do so, I would like to just go around the room and invite Mem- 
bers who have not yet spoken to ask at least one question of the 
Governor without making a speech on it. 

Ms. Hirono? 

Mr. Miller. 

Mr. Miller. Yes, I really have some concerns with the bill. Cali- 
fornia is a different situation than you might face in your State. 
You talked about water carrying pollutants coming down from the 
mountains on the farmers. 

The Clean Water Act in California has been applied so broadly 
through the courts that instead of source of pollution going to an 
industrial source, as it should since they are polluting the waters, 
it goes to a subdivision building homes. They say that might be a 
source of pollution, so you need retain all on your water onsite in 
the subdivision. 

Mr. Chairman, I know who you are and you are a good man. 

My concern that I have in this bill is that it appears to me that 
it is rather vague what waters could be construed to be of the U.S. 
If it is challenged in court by a special interest group, it could 
mean ditches, pipes, streets, gutters, drainage, farmland, ground- 
water, even a wastewater treatment plant. It could go to that de- 
gree. In many cases, it is being expanded beyond the intent today. 

My concern is that that could be the result of this bill because 
I am not sure that the definition is clear enough in this bill, what 
the definition of waters and virtually anything that carries waters 
could be determined to be. I would strongly encourage you to re- 
view that section of the bill because I think if we pass this bill as 
drafted, the intent in my State is going to be horrendous as it ap- 
plies to try and provide affordable housing for the growth that we 
expect in our State. 

But we all agree on wanting clean water. We all agree that we 
need to do something about that. 

My concern in your State is if this bill is not defined more prop- 
erly, it could mean any waters running off of one of your dairies 
or your farms or whatever, and you could be required to keep all 
that onsite, which in California we really do. Our dairy guys have 
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to retain all the water on their property that conies from their 
property. It has been litigated to that degree. 

I think that should be a huge concern for your State, and I would 
please ask the Chairman to look into that and make sure we are 
more definitive. 

Mr. Oberstar. I would invite the gentleman’s attention to Sec- 
tion 6 of the Act, the savings clause which restates the key provi- 
sions of the Clean Water Act of 1972 and addresses those issues, 
limiting the Act to the purposes of the original law and not expand- 
ing it beyond that. 

Mr. Miller. I think the original law needs to be more defined. 

Mr. Oberstar. Well, if you want to have a debate about the 
Clean Water Act of 1972, that is a different matter but about my 
bill that reinstates, I don’t think there is a debate. 

Mr. Arcuri? Mr. Carney? Mrs. Capita. 

Mrs. Capito. Yes. Governor, I represent the State of West Vir- 
ginia, and like my colleague from Washington, Mr. Baird, I share 
some concerns. Our permitting processes with the Corps for our 
coal mining are all held up in litigation. It is very lengthy, very 
costly and very discouraging to those who want to get coal out 
which I do to power America. 

Do you have these same kinds of problems in Montana in terms 
of your permitting for your coal mines and how do you think this 
act will influence that? 

Governor Schweitzer. Well, in all due respect to you and my 
good friend, Joe Manchin, our coal is real close to the surface, and 
so we just peel back 30, 40 feet of soil and go in with a front loader 
and dig it out like gravel. Then when the coal is gone, we push all 
that back in and replant it to native vegetation. 

Mrs. Capito. You never have to worry about the intermittent 
stream and all that ephemeral stream? 

Governor Schweitzer. The country where we have most of our 
coal is 10, 11 inch rainfall. There are no creeks running through 
there. We are well above where the aquifers are for the most part. 
Once again, God blessed us on the seventh day when he created 
the Treasure State and we didn’t have to be in the situation of hav- 
ing to dig inside a mountain in order to get our coal. We get it pret- 
ty close to the surface with a tractor. 

Mrs. Capito. Thank you. 

I have concerns over the navigable water clause or removing 
that. I certainly am like everybody, wanting the clean water. I 
think it is something we need to work with. I look forward to work- 
ing with the Chairman on this. 

Thank you. 

Mr. Oberstar. I look forward to it. Thank you. 

Mr. Westmoreland. 

Mr. Westmoreland. Thank you, Mr. Chairman. 

Governor, have you read the bill? 

Governor Schweitzer. Yes, I have. 

Mr. Westmoreland. Okay. Did you read the section where it 
talks about waters of the United States and what all that includes? 

Governor Schweitzer. I haven’t got the bill in front of me. You 
can remind me. 
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Mr. Westmoreland. Okay, I will remind you: lakes, rivers, 
streams, intermittent streams, mudflats, sandflats, wetlands, 
sloughs, prairie potholes, wet meadows, playa lakes, natural ponds 
and all impoundments of the foregoing or activities affecting these 
waters. 

Your 310 permit will be a thing of the past because what this 
bill does, it expands the EPA’s and the Corps of Engineers’ author- 
ity to these things where now it is navigable water. That long arm 
of Government is going to come into Montana, and I hate that be- 
cause I think you are a very sincere person. I know the Chairman 
is very sincere on clean water. We all want clean water. 

This is giving the Corps and the EPA authority over the State 
that you already regulate those things in a way that is beneficial 
for all of us, but that power will now be transferred to the Federal 
Government. 

So that is all the comment I have, Mr. Chairman. Thank you. 

Mr. Oberstar. I want to observe for the gentleman from Georgia 
who has cited this provision and invite his attention to the Corps 
of Engineers Code of Federal Regulations, Part 328, Definition of 
Waters of the United States. 

Section 328.3, Definitions: All waters such as intrastate lakes, 
rivers, streams including intermittent streams, mudflats, sandflats, 
wetlands, sloughs, prairie potholes, wet meadows, playa lakes and 
all the other words that we have used in this bill are drawn exactly 
from 30 years of Corps of Engineers regulation in accordance with 
the term, waters of the United States. 

This is not a new creation. This is not new regulatory authority. 
It is existing authority, I say to the gentleman and I yield to him. 

Mr. Westmoreland. I thank the Chairman for that. I think the 
only thing that has kept the Corps and the EPA out of that is the 
navigable water portion of this bill which we are taking out. 

But I respect the Chairman. I know that he has been here a lot 
longer than I have. 

It is just that I have dealt with this in my business. I know the 
Corps. I am going to enter things into the record on the Corps that 
has held up reservoirs for drinking water for my county since the 
early 1970s, and we have not received a permit yet. I am very fa- 
miliar with it, and I understand it. 

I agree with Mr. Miller that we need some redefinition in the 
Clean Water Act, and I know that is a subject for another day. 

Mr. Oberstar. Mr. Diaz-Balart? 

All right, thank you. 

The call of the House is more powerful than the call of ques- 
tioning the Governor of Montana. We all have to go and vote. 

I just want to reference some very thoughtful comments made in 
your testimony: We believe that all upstream tributaries, the wa- 
ters that discharge into the Missouri, Yellowstone, Kootenai and 
Clark Fork, along with wetlands, are an integral part of our Na- 
tion’s watersheds and affect the health of all waters of the United 
States — a very prescient, very thoughtful statement. 

You reference the wetlands that are less than a percent of the 
State, and you say the ecologic and economic importance of the wa- 
ters far outweighs their relative size. You picture for us a 50 gallon 
drum of PCBs leaking into one of the depressional wetlands, and 
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the connection between these isolated waters and waters of the 
United States — a very powerful image to us. 

It brings us back to the days of the forties and fifties when power 
companies were changing out their transformers, and they gave the 
spent liquid, that inert liquid to county highway departments. They 
spread that on the dirt roads to keep the dust down, not realizing, 
not knowing that it was PCB and that it would be washed off the 
road, into the ditch and from the ditch into the creek and from the 
creek into the tributary and the tributary into the river and then 
into the lake and then into the Mississippi, and generations have 
been poisoned because of it. 

That is what you were talking about. That is what you have the 
prescience to understand. We will take to heart your counsel and 
that of Native American people to protect these waters into the 
seventh generation. 

Thank you for your testimony. 

Governor Schweitzer. Thank you very much. 

Mr. Oberstar. The Committee will stand in recess until the con- 
clusion of these votes, and we will resume. 

[Recess.] 

Mr. Oberstar. The Committee will resume its sitting. 

We escaped with fewer votes than anticipated, and we will con- 
tinue with testimony of Secretary Curry of the New Mexico Depart- 
ment of Environment. 

We thank you very much for journeying a long distance to be 
with us today. 

Please give Governor Richardson my great appreciation for mak- 
ing you available. 

He and I served in the House together and traveled to El Sal- 
vador in pursuit of human rights issues in the early eighties, 1982, 
1983, where Governor, then-Congressman Richardson visited hos- 
pitals where there were both wounded citizens who had been at- 
tacked by the ruling class and soldiers who had been attacked by 
the people resisting oppression. In his wonderful way, his warm 
and his native speaker Spanish fluency was able to comfort people 
on both sides of the conflict. 

I think that is where he got his appetite for involvement inter- 
nationally in human affairs issues and later went on to the United 
Nations and to being an intermediary in international conflicts. It 
started with our common excursion into El Salvador in pursuit of 
human rights in Central America. I have only the fondest memo- 
ries of Bill Richardson. 

Mr. Curry. Mr. Chairman, I will certainly pass that on to him. 

Mr. Oberstar. We welcome you today on a subject of similar 
magnitude, the Clean Water Act. 

TESTIMONY OF THE HONORABLE RON CURRY, SECRETARY, 

NEW MEXICO ENVIRONMENT DEPARTMENT, SANTA FE, NEW 

MEXICO 

Mr. Curry. Thank you, Mr. Chairman. My name is Ron Curry 
and I am the Cabinet Secretary of the New Mexico Environment 
Department in the Administration of Governor Bill Richardson. 

The Clean Water Act has been our Nation’s main tool, as you 
know, in ensuring the continued protection of the water we drink. 
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enjoy for recreation and that wildlife communities rely upon. Un- 
fortunately, the effectiveness of this tool has been blunted by two 
recent Supreme Court decisions. This is especially troubling in New 
Mexico, a very arid State that has relied on the Clean Water Act 
to help us protect our limited but very, very precious water re- 
sources there. 

It is important for us to remember that the passing of the Clean 
Water Act is one of our Nation’s successes. Waters that 30 years 
ago were thick with waste discharges now support thriving recre- 
ation and economic activities. Our quality of life has improved and 
so too has the sustainability of aquatic species and wildlife, but 
now those protections are mired in widespread confusion amidst ju- 
dicial and bureaucratic gridlock because it is no longer clear what 
waters will continue to be protected. 

In effect, the Supreme Court has ruled that there are two classes 
of water, one that is tied directly to navigability and deserves Fed- 
eral protection from pollution and the second class that is com- 
pletely abandoned. 

As the man put in charge by Governor Richardson with pro- 
tecting New Mexico’s limited water supply from pollution, I can tell 
you and I would hope that those of you have been to New Mexico 
can see this. I will tell you that basing the decision on what water 
deserves to be clean or whether you can float a boat on it is an ex- 
tremely limited view. Quite simply, it is lunacy. 

There are times during the summer months when you can’t float 
a boat down the mighty Rio Grande. I can tell you since the mighty 
Rio Grande is New Mexico’s main water source, there have been 
times when I have been able to walk across the Rio Grande with- 
out touching any water. So it is indeed lunacy. 

To put it another way, many of you today have glasses or bottles 
of water in front of you. As an analogy, imagine that those glasses 
collectively made up the waters of the United States as you look 
around this room. Before 2001 and the SWANCC decision, the 
water in those glasses was protected by the Clean Water Act. How- 
ever, today because of the SWANCC and Rapanos decisions, as 
much as half of those bottles of water or glasses that you have in 
front of you may no longer be protected. 

I want you to have good clean water in those glasses or bottles 
that you are drinking out of, but if the Supreme Court decisions 
stand, no one can say for sure if that will be the case if those were 
the waters of the United States. 

Nowhere have the limitations created by these two recent Su- 
preme Court decisions been felt more acutely than in the desert 
Southwest. We simply have no water to waste in New Mexico and 
in Arizona and the rest of the Southwest. The water we do have 
and its quality is of utmost importance to our continued health, 
citizens and the future economic development of our region. 

Additionally, waters within the closed basins that cover up to 
one-fifth of New Mexico would also be left vulnerable to pollution. 
That includes 84 miles of perennial streams, 3,900 miles of inter- 
mittent waters, 4,000 playa wetlands in New Mexico and numerous 
headwaters, springs, cienegas and isolated wetlands. Threatened 
basins include the Tularosa, Mimbres, San Augustine, Estancia 
and Salt in central, south and southwestern New Mexico. 
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The misguided Court rulings that we have been speaking about 
today also threaten New Mexico’s precious limited groundwater re- 
sources, the source of 90 percent of our clean drinking water in the 
State of New Mexico. Surface water bodies are often directly linked 
to ground water resources. Unregulated damaging surface dumping 
will therefore ultimately lead to pollution of the aquifers. We can- 
not and I ask your help in not allowing this to happen. 

The water beneath just one of those basins, the Salt Basin, has 
been estimated by the United States Geological Survey to contain 
as much as 57 million acre feet of water including 15 million acre 
feet that is potable. That could prove to be a vital and needed fu- 
ture water supply for the rapidly growing City of Las Cruces. 
Therefore, New Mexico also supports efforts to ensure that this bill 
preserves our traditional authority over ground water resources. 

Governor Richardson has fought to restore protections to New 
Mexico’s waters. In March, 2003, he filed comments with the EPA, 
petitioning that New Mexico’s closed basins and other imperiled 
waters remain protected under the Federal Clean Water Act. He 
also has strongly supported the Clean Water Authority Restoration 
Act of 2003, a precursor of the legislation before you today. 

The citizens of New Mexico depend on the protection of a clean 
environment and sustainable water supply. El agua es la vida. In 
New Mexico, we say, water is life, and water is life in New Mexico 
and the United States. 

Thank you, Mr. Chairman. I look forward to your questions. 

Mr. Oberstar. I thank you for your very thoughtful testimony 
and your well expressed understanding of the Clean Water Act as 
written and as administered over the years. 

You say whether you can float a boat on the water is an ex- 
tremely limited view and go on to say there are summer months 
when you can’t float a boat down the mighty Rio Grande, and that 
is true of much of the arid West, that rivers simply dry up. But 
if you say, well, they have to be running all year long in order to 
be protected, then we won’t be able to protect waters. 

You correctly observe that the legislation simply restores protec- 
tions, as you put it very well, in place for three decades. That is 
what we are trying to do, just restore the purpose of the Act to 
what it was before the Supreme Court legislated on this major 
water protection legislation. 

I love that you say we in the Southwest have no water to waste. 
That is so true. We have no water to waste anywhere frankly. 

I yield to the gentleman from Louisiana, Mr. Baker. 

Mr. Baker. Thank you, Mr. Chairman. 

I want to make an observation that in all things, there is bal- 
ance. I understand certainly your interest in preserving the quality 
of environmental assets for those who follow, and I strongly sup- 
port that. Perhaps there is a difference in the manner in which we 
may choose to follow that. 

I think in the discussion of navigable waterway, adjacent wet- 
lands thereto or isolated wetlands, we really in the discussion 
should just move past all that and say we want the Corps to have 
jurisdiction along with the EPA nationwide. Just make it simple. 
In fact, have all those legal hocus pocus from SWANCC on. I don’t 
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go there, but I think in fairness of the philosophic discussion, we 
ought to at least say that is what we want to do. 

In the example previously cited by the Chairman before the re- 
cess, talking about the distribution of polychlorinated biphenyls on 
a roadway, the fact that occurred is illegal in itself because PCBs 
are prohibited chemicals or very constrained utilization. If you dis- 
tribute that in any unsafe or unsound manner, the EPA has statu- 
tory authority to pursue, fine and, as necessary, take criminal ac- 
tions against those who intentionally violate the environment. 

So I see there are two tracks. On one side, we can have a very 
well defined role for the EPA on all fronts to go after anything. If 
it is someone polluting your ground water in your home State, we 
ought to go after those folks. I don’t defend that at all, obviously. 

But, at the same time, there is a consequence to actions which 
would define South Mountain in Maricopa, Arizona, which I am 
going to enter the photograph in the record because I think it is 
such a great one. From 1993 to 2000, this, what is called a drain- 
age area, carried water 5 times with 182 reported rainfall events 
for a total flow in over seven years of seven hours. Now this be- 
comes a waterway, navigable waterway subject to the jurisdiction 
of the Corps. That is where I think the equities are not balanced. 

The consequence of that to a landowner is that whatever your in- 
tended utilization for that property can and most likely will be im- 
paired by the findings of a 404 permitting process. Now if we were 
to reach the conclusion that that is in the social best interest of all 
parties affected, then we at least ought to have a provision that 
would enable the Federal Government to compensate that land- 
owner whose right of use has been taken by the finding by the 
Corps that the rocks of Maricopa were a wetland. That is the bal- 
ance we are trying to find here. 

Do those issues resonate with you or do you think that the adop- 
tion of the bill as currently proposed overwhelms any of those 
counterbalancing concerns? 

Mr. Curry. Member and Mr. Chairman, I think the bill as it is 
proposed will provide necessary protections not only for the envi- 
ronment and the waters that we are concerned about, but I think 
it will provide necessary protections for the property owners that 
you speak of 

I think in New Mexico, we are concerned many times about 
closed basins, and those closed basins often times have the poten- 
tial to be used for illegal dumping of some sort or another. 

Mr. Baker. On that point, let me ask as to your authority with 
the Department of Environment in your home State. What are you 
empowered to do when you see an action being taken that is 
against the public interest or any of the things you are concerned 
about? 

Somebody is playing with the drinking water. What are your au- 
thorities under State law to prohibit that action from taking place? 

Mr. Curry. Mr. Chairman and Member, we are empowered by 
the State legislature to take necessary action to protect the health 
and the environment of New Mexico. 

But what we don’t want to run into and why we support this bill 
and why Governor Richardson supports this bill is to find clarity 
in what is being enforced upon, to find clarity in our State, like I 
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said earlier, where we don’t have the ability to navigate down the 
Rio Grande, where we don’t have the ability to navigate down the 
arroyos of northern New Mexico and southern New Mexico but 
where we have situations where there is a point source discharge 
along those arroyos that may only flow for only 30 days out of the 
year. We have to have the ability to go in there and enforce in 
those areas even though certainly no boat can ever float down 
those arroyos. 

Mr. Baker. Defining that property as a navigable waterway for 
the purposes of enforcement under the Clean Water Act is a sepa- 
rate and distinct issue from your regulatory authority to proceed in 
the public’s interest. When you couple State’s rights together with 
Federal environmental rights, there are very few things that can 
occur in this Country today that are detrimental to the environ- 
ment for which there is not a civil or criminal penalty. That is the 
only point I am making. 

I don’t know that we need to adopt this particular language to 
resolve your concerns, but I thank you for your appearance, sir. 

Mr. Curry. Okay, thank you. 

Mr. Oberstar. I thank the gentleman. 

The gentlewoman from California, Mrs. Napolitano. 

Mrs. Napolitano. Thank you, Mr. Chairman. 

Sir, it is great to have you in this hearing. I listened to great in- 
terest as I was walking in, although late, to your remark on the 
Rio Grande. I was born and raised in Brownsville, Texas, and there 
were pictures in the Brownsville Herald of where a shoe would not 
fit into the river. So I understand from that vantage point. 

I am also very concerned some of the issues that most of the 
West is facing in regard to the drought, climate change and all of 
the issues that you are talking about. In the more arid parts of the 
Country, especially in New Mexico, there are many entire water- 
sheds, the closed basins, if you will. They are very important re- 
sources for all of us, but they never connect to traditional navigable 
waters. 

Now, will this make it difficult if not impossible to prove a sig- 
nificant nexus to the waters based on the Kennedy test and the 
Agency’s new guidance? 

Would you talk about that, the water resources in New Mexico, 
and why are they protected and what is New Mexico done to pro- 
tect them and where does the Federal Government fit in to help 
protect them? 

Mr. Curry. Mr. Chairman and Member, in New Mexico, on the 
area of climate change, just as a note on that because I note that 
you mentioned that earlier. Governor Richardson set up a task 
force. The task force was made up of stakeholders from business, 
from oil and gas which is obviously big in our State, from the dairy 
industry, from people who are advocates for the environment. They 
came up with 69 recommendations, 67 of which were passed unani- 
mously by a task force consisting of over 20 people. 

Some of these recommendations addressed issues like the clean 
car standards, clean tailpipe standards. Some of them talked about 
what we could do to increase our snow pack in northern New Mex- 
ico and make sure that we were able to continue to have that. So 
the climate change issue is very much aware, and we think that 
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we are taking a very forward moving progress on that issue as far 
as what we can do in New Mexico to address it. 

When we look at navigable waters in New Mexico, we find very 
few, and that is why it is important that we don’t consider the wa- 
ters of New Mexico which cannot be navigated to become second 
class waters. That is what we don’t want. 

That is why we support this bill because if this bill does not pass, 
then New Mexico will not only not have the complete ability to pro- 
tect its waters like it has for the last 30 years. I believe that our 
waters will become second class waters just like a second class cit- 
izen. I don’t think that is good for the next generation or the sev- 
enth generation as we look forward. 

The Rio Grande is the river that most people who have never 
been to New Mexico think of The Rio Grande at one time in our 
history of our State was a mile wide at the City of Albuquerque. 
Today, there are times like in Brownsville where the river is less 
than a yard wide for one reason or another. It was very navigable 
back in the early history of Albuquerque. It is not now. 

There is an occasion raft race down the Rio Grande, but that 
doesn’t mean that we shouldn’t protect it. We are protecting the sil- 
very minnow in New Mexico. We are protecting the river for agri- 
cultural purposes in New Mexico, and it must be continued to be 
protected for the historical acequia uses in the State of New Mex- 
ico. 

The last thing I would say. Member, is that you talk about the 
shoe in Brownsville. I have had the opportunity to be a commercial 
balloon pilot, a hot air balloon pilot for 25 plus years in New Mex- 
ico. Often times, we had the opportunity to fly our craft into the 
Rio Grande, and we are happy to call it a splash and dash. Some 
days when there is no water flowing in the Rio Grande, we refer 
to it as a mud and thud. It certainly is not navigable at that point. 

A lot of times as you move up and down the Rio Grande, what 
you see are people on air boats moving along much as you see air- 
boats in the Everglades. So we look to keep New Mexico’s waters 
from becoming second class citizens. 

Mrs. Napolitano. What role would the Federal Government 
have in helping you protect them? 

Mr. Curry. Passing this law would be the biggest role that I can 
tell you right now because with the Federal decisions, we have 
been left with the morass of uncertainty. 

Mrs. Napolitano. Is there anything that would enlighten us? 

I chair the Subcommittee on Water and Power. I have a great 
concern about climate change, about pollution, if you will, because 
even though we may have enough water in the rivers and in our 
streams, if they are polluted they are going downstream and hurt- 
ing somebody or going to endanger the ecosystem or hurt the fish. 
How are you protecting your streams from that happening? 

Mr. Curry. Member and Mr. Chairman, I want to focus again 
back on the Rio Grande. We have 19 Native American pueblos 
along the Rio Grande in New Mexico. Some of those pueblos have 
attained the ability from the Federal Government to set their own 
water quality standards, and that has caused some economic con- 
cerns. 
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There is a pueblo of Ysleta that sits south of Albuquerque. There 
is a pueblo of Sandia that sits north of Albuquerque. The pueblo 
if Ysleta back in the early nineties set its own standards for water 
quality, and the City of Albuquerque has to adhere to those stand- 
ards. So in a very direct yet indirect way the Federal Government, 
by empowering the Native Americans in our State to set their own 
water quality standards has helped improve the water quality 
standards in New Mexico. 

The other thing that I would ask the Federal Government to con- 
tinue to help us on: In the lower Rio Grande in New Mexico, we 
have a number of studies going on to remove and understand the 
salinity problems that exist in the lower Rio Grande in New Mexico 
before it passes over in to become a border river with the State of 
Texas in Chihuahua. So those two issues, the salinity issue in the 
lower Rio Grande is very important to the State of New Mexico. 

Mrs. Napolitano. Thank you for your indulgence, Mr. Chair. 

Thank you, Mr. Curry. 

Mr. Oberstar. The gentleman from Pennsylvania, Mr. Carney. 

Mr. Carney. Thank you, Mr. Chairman. 

Thank you. Secretary Curry, for joining us today. 

Many of the opponents of the clean water protection say that 
they think that the protection of so-called isolated waters, non-nav- 
igable tributaries and many types of wetlands should be left up to 
each individual State. Often times, however, when States try to 
pass their own statutes or regulations, many of these efforts are 
vigorously resisted by polluters. 

We understand that the State of New Mexico has recently under- 
gone such a contentious debate and won its case. Congratulations. 
Can you tell us more about that? 

Mr. Curry. Yes, sir. Member and Mr. Chairman. Through what 
we have in the New Mexico, the Water Quality Control Commis- 
sion, we went through an exercise where we essentially tried to de- 
couple the State of New Mexico from the Federal standards. So we 
would have the opportunity so that we would have a better chance 
of having our own water quality standards that were separate from 
the confusion that existed at the Federal level. 

We were successful through the Water Quality Control Commis- 
sion, and then those efforts were appealed to the State Court of Ap- 
peals. We prevailed. 

At this point, we are in the process of continuing to decouple in 
that area, and that will give us the authority to continue to do in 
New Mexico that which we lost in 2001 but what we had been 
doing for the 30 years, 3 decades, prior to that. It will give us the 
ability to continue to protect those rivers because of that court of 
appeals decision. We graciously accept your congratulations. 

Mr. Carney. Thank you. No further questions, Mr. Chairman. 

Mr. Oberstar. Mr. Arcuri, no further questions? 

Mr. Gilchrest. 

Mr. Gilchrest. Thank you, Mr. Chairman. 

I guess I would ask the same question I asked the Governor of 
Montana. Do you see any problems with the Chairman’s legislation 
which will essentially in my judgment, and you can correct me if 
I am wrong on this, keep intact the jurisdiction of the Corps and 
EPA for the Clean Water Act over waters of the United States, not 



27 


change essentially the legal precedents that have evolved over the 
last so many decades but make it clearer that waters of the United 
States include tidal waters, non-tidal waters, ephemeral streams, 
those kinds of things for a myriad of purposes: flood storage, ero- 
sion control, sediment control, nutrient management and those 
kinds of things? 

Do you see or foresee any problem with taking that term, navi- 
gable waters, out of the Clean Water Act and leaving intact essen- 
tially what I think you just described as protecting waters of the 
United States? 

Mr. Curry. Member and Mr. Chairman, I would say no. We are 
concerned in New Mexico about ephemeral waters because we have 
so many areas and so many sources in New Mexico that run inter- 
mittently. We want to have the ability to protect those even though 
they are not navigable. Just on that basis alone, we feel confident 
in supporting this legislation. 

Mr. Gilchrest. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Oberstar. I thank the gentleman. 

Again, the gentleman from Maryland has reaffirmed what our 
witness today, Mr. Curry, has said and what I have — how should 
I say — elucidated on numerous occasions and in my opening re- 
marks today, and that is the purpose of the Clean Water Act was 
stated very clearly in the opening paragraph’s definition of terms 
in 1972: “to restore and maintain the chemical, physical and bio- 
logical integrity of the waters of the United States.” The Act has 
been interpreted in that broad sense for 30 years. 

The Supreme Court, in an activist decision, this group of justices 
came in saying, well, we don’t want an activist court, but then they 
became one. They overturned the meaning of the Congress in this 
legislation. They said, no, there has to be a connection to naviga- 
bility, but for 30 years the Act has been interpreted in this broad 
sense of the 1972 Act, the waters of the United States. 

Deleting the term, navigable, in the body of the Act simply reaf- 
firms 30 years of practice by the Corps of Engineers and the EPA 
and the States and all their subdivisions in administering this Act. 
That is purely and simply what I attempt to do with this legisla- 
tion, what all the co-sponsors want done and what so many others 
throughout the Country want to accomplish. 

To make it clear that we are not expanding this authority, we 
included Section 6, the savings clause that deals with, that restates 
all the limitations on the Act that were enacted in 1972. 

Now, your statement on the second or third page of your testi- 
mony, I think, is so illustrative of the importance of this broad in- 
terpretation, and that is your reference to the Salt Basin estimated 
to contain as much as 57 million acre feet including 15 million acre 
feet potable. But if the aquifer, you say, is allowed to be polluted 
by surface dumping, its benefits for future New Mexicans will be 
severely curtailed. 

Now that dumping could come from an intermittent stream 
above that basin or in another State that only a few weeks or a 
few months of the year is an operating body of water in which you 
could float a boat, a canoe maybe or pirogue if you are in Lou- 
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isiana. Yet, toxics dumped into that water could get into this aqui- 
fer and poison it. Isn’t that what we are trying to get at? 

Isn’t that what the purpose of the 1972 Act was to give the Fed- 
eral Government, give the State Governments authority to prevent 
such pollution? 

Mr. Curry. Mr. Chairman, I concur completely. I can think of an 
example if you would bear with me. 

In Albuquerque, about three years ago, there was an oil spill in 
the south valley of Albuquerque. It was a relatively small spill, sev- 
eral thousand gallons, and it came from a used oil company. It ran 
down, and it was within a mile of the Rio Grande in Albuquerque. 
It ran down a concrete ditch. When the concrete ditch ended, it ran 
into a dry arroyo, a dry earthen ditch. 

We looked around, and we were concerned that we didn’t have 
the authority to go in there with the proper enforcement activity 
to get after the particular polluter involved in this. We ended up 
using some other acts within our State’s ability to get in there to 
ensure that we got it cleaned up. There was, if I remember, a small 
penalty, but our concern was getting it cleaned up so that it would 
not go from the arroyo into the Rio Grande. That is an example of 
what you speak, of what we are trying to do. 

Mr. Oberstar. I greatly appreciate your thoughtful and wise tes- 
timony and the experience of your State. We particularly appre- 
ciate the views of the governors who represent those arid regions 
of the Nation for whom water is so precious and whose protection 
is so critical. Thank you very much for your contribution today. 

Our next panel includes Professor Robert Percival, the Robert F. 
Stanton Professor of Law from the University of Maryland, Pro- 
fessor Kim Diana Connolly, University of South Carolina School of 
Law, and Mr. Reed Hopper of the Pacific Legal Foundation. 

We welcome you all and thank you for being with us today and 
for your contribution. I have read your testimony, respective testi- 
monies previously, and I am very impressed with your thoughtful 
presentations. 

Professor Percival, we will begin with you. 

TESTIMONY OF ROBERT PERCIVAL, ROBERT F. STANTON PRO- 
FESSOR OF LAW AND DIRECTOR, ENVIRONMENTAL LAW 

PROGRAM, UNIVERSITY OF MARYLAND; KIM DIANA 

CONNOLLY, ASSOCIATE PROFESSOR OF LAW, DEPARTMENT 

OF CLINICAL LEGAL STUDIES, UNIVERSITY OF SOUTH CARO- 
LINA SCHOOL OF LAW; M. REED HOPPER, PRINCIPAL AT- 
TORNEY, PACIFIC LEGAL FOUNDATION 

Mr. Percival. Chairman Oberstar, Congressman Baker and 
Members of the Committee, thank you for inviting me to testify 
today. 

I am Robert Percival, the Robert Stanton Professor of Law and 
Director of the Environmental Law program at the University of 
Maryland School of Law. 

The topic of this hearing is extremely important. The U.S. has 
been a world leader in environmental law. During the 1970s and 
1980s with overwhelming bipartisan support. Congress enacted 
landmark legislation to protect the environment. Due to the fore- 
sight of those Congresses, our water and air are much cleaner and 
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our citizens are safer and healthier than in countries that only be- 
latedly developed environmental laws. 

Yet now, 35 years after enactment of the Federal Water Pollution 
Control Act, we find some of the most fundamental premises of our 
environmental laws under assault in the courts. The sharply di- 
vided Supreme Court has created confusing new loopholes in the 
vital legal infrastructure that protects our environment, and it is 
essential that Congress repair our legal safety net. 

There are four basic points that are covered more extensively in 
my written testimony that I would like to emphasize in my brief 
oral statement today. 

First, Congress properly recognized in 1972 that a comprehensive 
approach would be necessary to protect the Nation’s water. Thus, 
it intended to exercise the fullest extent of its constitutional powers 
when it adopted legislation requiring permits for all discharges of 
pollutants or dredged or filled material that would degrade the Na- 
tion’s waters. 

Second, initially, the courts — and for 30 years nearly — properly 
recognized that Congress had acted wisely when it entrusted the 
U.S. Army Corps of Engineers and the U.S. Environmental Protec- 
tion Agency with the responsibility to implement this program. 
Thus, in its 1985 Riverside Bayview decision, the Supreme Court 
unanimously deferred to these agencies in upholding the broad ap- 
plication of the Clean Water Act to wetlands not contiguous to open 
waters. 

Third, as a result of two sharply divided Supreme Court deci- 
sions, one 5-4 and the other 4-1-4, SWANCC in 2001 and Rapanos 
in 2006, every one now agrees that confusion reigns over the scope 
of Eederal jurisdiction to protect the Nation’s waters. This confu- 
sion benefits no one and can only be dispelled by the adoption of 
new legislation clarifying the scope of the Act. 

Eourth, Congress has ample constitutional authority to restore 
the Act to its initial premises. 

As a result of the SWANCC and Rapanos decisions, the most 
fundamental question one asks about any regulatory statute — to 
what does it apply — is in a state of confusion today. This confusion 
threatens to undermine not only the particular program challenged 
in those cases, the Section 404 program to protect wetlands, but 
also other programs that rely on the same jurisdictional term, wa- 
ters of the United States. These include the Section 402 permit pro- 
gram for point source discharges of water pollutants and the Act’s 
oil spill prevention program. 

Rapanos has produced the bizarre result that the law currently 
defining the scope of Eederal jurisdiction reflects the views of a sin- 
gle Justice that were rejected by each of the eight other Justices. 
Moreover, no one seems to know how to apply the significant nexus 
test created by Justice Kennedy in this case. This has spawned 
new legal challenges and enormous uncertainty. 

In light of the enormous confusion created by the Court’s 4-1-4 
split in Rapanos, Congress should amend the Act to clarify the 
scope of Eederal jurisdiction. The simplest approach would be for 
Congress to return to the scope of Eederal jurisdiction under the 
Clean Water Act which prevailed for 30 years prior to SWANCC 
and Rapanos. 
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This approach should command bipartisan support because it 
would endorse the very interpretation of the waters of the United 
States so ably advanced by the Bush Administration’s Solicitor 
General in the Rapanos cases. This approach would also have the 
virtue of ensuring that agencies need not revise their regulations 
that predate SWANCC and Rapanos. It would promote legal sta- 
bility by retaining long-held interpretations well known to agency 
officials and the private Bar. 

When I was a law clerk to Justice White, who was the author 
of the unanimous decision in Riverside Bayview, he once said to me 
he couldn’t understand why some justices believe that what Noah 
Webster had in his mind when he came out with this first dic- 
tionary in the 19th Century was more important for statutory in- 
terpretation than what was in the minds of the Members of Con- 
gress who passed the actual legislation. I suggest that those are 
very wise words. 

When Justice Scalia responded to the criticism that his extreme 
view in the Rapanos case would be very damaging to the environ- 
ment, he essentially said: So what? It is not my fault. Congress did 
not speak clearly enough. 

I urge you to take this opportunity to speak clearly by amending 
the Act to restore it to the long-held interpretation prior to these 
two decisions. 

Thank you, Mr. Chairman. 

Mr. Oberstar. Thank you for those very enlightening remarks 
and for that explicit insight into the mind of Justice Scalia. Thank 
you. 

Professor Connolly. 

Ms. Connolly. Mr. Chairman, Congressman Baker, distin- 
guished Members, good afternoon. It is an honor and privilege to 
be here today. 

My ultimate message will boil down to one important truth. Con- 
gress must take immediate action and enact legislative language to 
straighten out the mess that regulating wetlands and other waters 
in the United States has become in recent years. 

You can read more about my background in my written submis- 
sion, but it might be interesting to know that I have come to this 
conclusion after years of work including practice here in Wash- 
ington, D.C., representing the regulated community as well as 
scholarly work. 

Your staff has prepared an excellent background paper, and Pro- 
fessor Percival has provided coverage of crucial points. So I am not 
going to go over these remarks about the current state of the law. 
I do want to make a couple of other important points. 

Wetlands and other waters differ depending on locations due to 
a variety of factors including soil differences, topography, climate, 
hydrology, water chemistry. Yet, regardless of their differing na- 
ture, scientists have demonstrated that adjacent wetlands, tribu- 
taries of virtually of all types and headwaters are inseparably 
bound up with other waters. Through their connectivity, they are 
essential to the maintenance of the quality of our Nation’s waters. 

I believe that in 1972 and again in 1977, Members of Congress 
did their best to set forth a clear path for what the Clean Water 
Act should cover in terms of navigable waters. As I argued on be- 



31 


half of a bipartisan group of current and former Members of Con- 
gress in a Supreme Court brief in the Rapanos case that I was 
privileged to co-author last year, it is clear the intent of Congress 
when passing the Clean Water Act was to embrace the broadest 
possible definition of navigable waters when it defined that term 
as all waters of the United States. 

You have read in your staff-prepared memo about the Riverside 
Bayview Homes case. You have read and heard today about the 
Solid Waste Agency case. The subsequent legal interpretations of 
the 2001 Solid Waste Agency decision by various courts did find it 
to be very narrow in most cases. 

But the agencies gave mixed signals as to how they were going 
to proceed in dealing with the areas of jurisdiction. GAO studies 
demonstrated there was confusion among Corps staff. Stakeholders 
on both sides continued to battle in interpreting the geographic ju- 
risdiction. 

During these years, the first and second Clean Water Authority 
Restoration Acts were introduced in Congress, and some good 
progress was made, but perhaps because of the then leadership, 
those legislative efforts did not receive the attention that I think 
they deserved. 

But it has become more important. The United States Supreme 
Court got involved again, leading to the most recent set of opinions 
that we have heard about today in the consolidated Rapanos and 
Carabell cases. These are very, very academically interesting cases. 
They leave stakeholders, except for law professors who like to write 
about these kinds of things, without much comfort. 

Now we have got guidance. We have got this set of guidance that 
the Corps and ERA has put out almost a year later to interpret 
how the term, navigable waters, should be read in the field, but I 
use the term guidance loosely. It does not read as a document I 
would find very guiding if I were an EPA or Corps employee trying 
to make a particularized decision in the field with respect to a par- 
ticularized permit application. It leaves more questions unan- 
swered than answered. 

As the frontline regulator, the Corps processes close to 90,000 
permit applications and 100,000 jurisdictional determinations a 
year. Significantly, less than 1 percent of permit applications are 
denied. So the odds are if you apply for a permit that you want to 
undertake development in waters of the United States, you are 
likely to receive such a permit. Admittedly, it will require some in- 
vestment of resources, take some time, but at the end of the day 
you are likely to get your permit and be allowed to undertake ac- 
tivities. 

Recent research that I did and was published in an article in the 
Environmental Law Reporter shows customer service surveys filled 
out by thousands of permit applicants after undertaking the proc- 
ess of going through this Corps process show that they are happy, 
if not delighted, with the permitting process. Though some appli- 
cants express concern about the time the permit process requires, 
a few others have some other complaints, an impressive percentage 
give the Corps perfect marks in their overall ranking of the permit- 
ting experience. 
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So, contentment with the current system? Yes, hut it is my belief 
that Congress must act, must amend the Clean Water Act now. 

I personally believe that the bill before this Committee could 
have gone farther. I think that it might have wanted to deal with 
the so-called Tulloch Rule interpretations of the term, discharge, 
maybe even mitigation, but I think it is an important step. 

I am aware that there are some who question constitutionality 
of the pending legislation. I will not belabor the point here because 
of time constraints but simply state it is my belief that this pro- 
posed legislation is constitutional. 

Finally, in closing, I want to reiterate something I wrote to con- 
clude a recent piece published in a book of essays. My essay was 
looking into whether there could be a happy ending in the jurisdic- 
tional debates. I wrote there: It seems to be precisely some new 
magic words from Congress that are needed to rectify the situation. 
H.R. 2421 contains appropriate words to bring us closer to happily 
ever after when it comes to our Nation’s waters. 

Thank you. 

Mr. Oberstar. Thank you very much for your thoughtful and 
well expressed testimony. 

Mr. Hopper, welcome and you are recognized. 

Mr. Hopper. Thank you, Mr. Chairman. 

I think that the best indicator of Congressional intent is to be 
found in the language actually adopted by Congress. After all, this 
is what the Federal officials have to work with, the regulated pub- 
lic and the courts themselves. 

As you have noted, Mr. Chairman, the broad statement of the ob- 
jective was clear. The objective of this Act indicated, as you men- 
tioned in the first line of the Clean Water Act, it was to restore and 
maintain the integrity of the Nation’s waters. 

However, in the next line. Congress adopted this language: In 
order to achieve this objective, consistent with the provisions of the 
Act, the national goal is to eliminate discharges into the navigable 
waters. 

The other provisions referred to here of Section 404 and other 
provisions of the Act used these terms, navigable waters and wa- 
ters of the United States, which had been employed in previous 
acts and for 150 years did have a settled meaning, meaning actual 
navigable channels. These same terms were employed in the Clean 
Water Act without being redefined. 

In addition, on the same first page of the Act, Congress indicated 
another objective which was to recognize as a policy of Congress 
that it is the primary responsibility and rights of States to prevent, 
reduce and eliminate pollution and plan the development and use 
of land and water resources. 

Still, for 30 years, no consistent jurisdictional standard was ap- 
plied by the Corps. This was proven in a GAO audit in 2004 in 
which the GAO reported and demonstrated that if you take any 
three officials from a Corps district office, you will get three dif- 
ferent interpretations as to the jurisdiction of the Corps. 

In ensuing years, we had the development of the Supreme Court 
decision. Riverside Bayview, which indicated a broad authority 
under the Clean Water Act followed by SWANCC which implied a 
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narrow authority under the Clean Water Act. We had split deci- 
sions. 

So to clarify the Federal jurisdiction under the Clean Water Act, 
we brought the case of Rapanos to the United States Supreme 
Court. We did not get the clarity we had hoped. As is clear now, 
we have a 4-1-4 split. 

We have the dissent, four justices indicating that anything goes. 
All water should be subject to Federal control. We have Justice 
Kennedy in his lone concurrence, providing for a jurisdictional 
standard under his significant nexus test. Then we have the four 
in the plurality who suggest that the jurisdiction should be limited 
to relatively permanent traditional standard type of streams, lakes 
and rivers and abutting wetlands that are inseparably bound up. 

There has been a three-fold response on the Federal level. The 
courts now are split again. The Seventh Circuit in the Gerke case 
and the First Circuit in the Johnson case have come at loggerheads 
as to how to understand or interpret the 4-1-4 split in Rapanos. We 
have the Seventh Circuit that says that the Kennedy approach is 
controlling along with the Ninth Circuit. We have the First Circuit 
saying that Federal jurisdiction could be established under either 
the Scalia plurality or the Kennedy significant nexus test. 

Then we have, as was already mentioned, the reference to the 
new agency guidance, which is anything but. It means, I think, 
business as usual. What the Corps will not regulate categorically, 
it will regulate under the significant nexus standard. We think 
that this is a pro forma test because the Corps of Engineers is al- 
ready on record as arguing that all wetlands and indeed all waters 
are significant. 

That brings us to the current state of affairs where we have the 
proposal here of the Clean Water Restoration Act. The language in 
this Act suggests that Congress would exercise authority over all 
intrastate waters and with the exception of the farm exemptions 
that are mentioned, it would intrude, I think, in an unprecedented 
way into States’ rights. 

I think it far exceeds any reasonable interpretation of the lan- 
guage that was actually adopted in the Clean Water Act. I think 
it does exceed the current regulations, and I think in addition it 
raises constitutional questions. Under current Supreme Court com- 
merce clause analysis, it is unlikely that this broad reach would be 
sustained. 

Thank you. 

Mr. Oberstar. Thank you very much, Mr. Hopper, for being with 
us and for a contrasting view on this subject. I know you argued 
before the Supreme Court on the SWANCC case. Am I correct? 

Mr. Hopper. Yes, that is correct. 

Mr. Oberstar. You do refer in your testimony and you repeated 
a moment ago to the intradistrict inconsistencies and the interdis- 
trict disagreements, but most of those were post-SWANCC case 
where there was a great deal of confusion sowed. 

Not to say that the Corps in all of its districts throughout the 
Country has had a consistency, a slavish sort of consistency to in- 
terpretation of the Clean Water Act. To be sure, there are dif- 
ferences in the way the Act was applied. Those differences, in my 
experience sitting in hearings in this Committee over 33 years now. 
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are because of differing conditions within the various Corps dis- 
tricts. 

But in your view of consistent application of the Clean Water 
Act, does the body of water have to be navigable? That is one on 
which a boat can be operated even down to a canoe? 

Mr. Hopper. Are you referring to what the Supreme Court has 
now decided under the Rapanos decision? 

Mr. Oberstar. Your view of the Act. You have read the Clean 
Water Act. You argued the case. You know it. Tell me what your 
view is, not the Supreme Court’s views, your view. 

Mr. Hopper. Well, we thought that the Supreme Court was cor- 
rect in the SWANCC decision when the Court looked at the history 
of the Act, looked at the legislative structure and the language of 
the Act and concluded that Congress did not intend to exercise any- 
thing more than its power over navigation. We think that was a 
correct reading of the Act as written. 

However, the Supreme Court has come to a different conclusion 
under the Rapanos decision. Even the plurality has backed off of 
SWANCC and given a broader reading than appeared to occur with 
the SWANCC decision. 

Mr. Oberstar. You would not insist on navigability. That is ac- 
tually assuring that the smallest water conveyance would have to 
operate on the water in order for authority to be regulated. 

Mr. Hopper. That is correct. I would not insist on that, and I 
don’t think that the Supreme Court now does under any reading 
of the Rapanos decision. 

Mr. Oberstar. I have read so much in the aftermath of the Su- 
preme Court decisions, so much commentary about the Act and 
how it has been interpreted before I crafted the legislation pending 
before us. I marvel at various commentators’ view of what Con- 
gress intended. 

First of all, there is the very plain language of the Act. Secondly, 
there is the very plain application of that Act over a period of 25, 
27 years until the SWANCC case. How the Court could have gotten 
so far off base is a puzzlement to me. 

I sat right here in this room. We negotiated for 11 months with 
our Senate counterparts on the provisions of the Clean Water Act. 
It was very clear to us as staff and then to our principals, the 
Members of the House and Senate, that they wanted a departure 
from the past, from the Federal Water Pollution Control Act of 
1956, 1961 and subsequent, that clearly it wasn’t doing the job. We 
weren’t getting at the problem. 

You had to deal with watersheds. You had to go to the source. 
You had to go to protect particularly the wetlands, the marshes, 
the peat bogs which are the filtering agents, the coastal wetlands 
that are the buffering agents against storms to give this Act the 
broadest authority to clean up our waters. 

The term, navigable, stayed in the Act in various places because 
we were recycling the 1899 Rivers and Harbors Act or also known 
as the Refuse Act. Thirty years of practice ought to mean some- 
thing, but apparently it didn’t for that first court case. 

Mr. Hopper. You do recall, Mr. Chairman, that in SWANCC the 
Supreme Court pointed out that in 1974, two years after the pas- 
sage of the Federal Water Pollution Control Act, that the Court in- 
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terpreted the term, navigable waters and waters of the United 
States, to mean traditional navigable waters and said that the 
Corps got it right then, the correct understanding of the intent of 
Congress. 

I would differ with you about this so-called 30 years of consistent 
application. The fact is that the Corps has never defined the word, 
tributary. This was a bone of contention in the Rapanos case. This 
was a free-wheeling definition, ever changing. 

Originally, the Corps just disclaimed any jurisdiction over ditches 
and the like. Then now suddenly only in the litigation in the 
Rapanos case, for the first time, did we hear the Government argu- 
ing that navigable waters and waters of the United States meant 
anywhere water flows regardless of its impact on downstream navi- 
gable waters. That was not a 27 or 30 year consistent application 
or interpretation of the law. That was ad hoc. 

Mr. Oberstar. You are right. Initially, the Corps didn’t quite 
know what to do with this new authority. They were puzzled about 
what to do with the much broader authority the Congress intended 
for them, and they stumbled around. 

Then they published a set of regulations on Section 404 which is 
two paragraphs, and they produced 34 pages of regulation in the 
Federal Register which one of my colleagues called the Miracle of 
the Loaves and Fishes, the multiplication of terms, but the Act was 
implemented. 

Now, Professor Percival, you say and rightly so that more than 
98 percent of the Nation’s waters are not navigable and, in fact, the 
quality of navigable waters is significantly affected by pollution en- 
tering their non-navigable tributaries. Can you protect waters of 
the United States without having a broad interpretation? 

Mr. Percival. No, absolutely not, and that is why Congress in- 
tended to be as comprehensive as possible. 

I would just commend to the Committee for historical purposes 
the excellent article written by Lance Wood who has been legal 
counsel to the Corps for all these years, that was published. It is 
cited in footnote 31 of my testimony and was published in the Envi- 
ronmental Law Reporter in 2004. 

He specifically responds to what he deems the misguided notion 
that that original 1974 interpretation by the Court should carry 
any weight at all, given that they were doing precisely what you 
just indicated that they were doing. It was their first cut, and they 
didn’t really think about it very much. 

It is now absolutely clear that unless you have a broad interpre- 
tation of the jurisdictional scope of the Clean Water Act, it is not 
going to accomplish what Congress intended because polluters will 
simply be able to move further upstream, dump their pollutants 
and escape all Federal jurisdiction. 

Mr. Oberstar. Thank you. 

What this legislation is turning into is something I didn’t intend 
and didn’t foresee — maybe I should have — that it was going to un- 
leash a great redebate over the Clean Water Act. That is a good 
thing. That is a healthy thing. 

Before I go on to Mr. Baker, let me ask. From the standpoint of 
the Constitution, is the commerce clause authority of the Congress 
limited to traditionally navigable waters, Mr. Hopper? 
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Mr. Hopper. No, I think it is clear that it is not. Under the re- 
cent Supreme Court decisions of Lopez and Morrison, the Court 
has adopted a standard whereby commerce clause jurisdiction can 
be established if the activity that is regulated substantially affects 
a traditional navigable water, and so I think that is the standard 
now. 

I do not think that the bill that is proposed would pass muster 
under those standards, but you are correct to say it is not limited 
to channels. 

Mr. Oberstar. Thank you. 

Professor Connolly? 

Ms. Connolly. I believe that the bill as proposed would pass 
muster. I think that it is clear that when you look at the jurispru- 
dence of the commerce clause, particularly in the environmental 
setting, there hasn’t been a Court decision that has found that 
there has been overreaching. 

I think that what you have done in the bill is very clearly set 
forth that the tests that currently exist in the constitutionality 
under the commerce clause and other sections of the Constitution 
that are impacted by this are met by this standard and that Con- 
gress clearly has the authority to regulate activities in waters 
under the Constitution. 

Mr. Oberstar. Professor Percival? 

Mr. Percival. I would just emphasize that even Justice 
Rehnquist, who is the architect of the Court’s new jurisprudence 
limiting Congressional power in the commerce clause as far back 
as 1979, conceded in the Kaiser Aetna case that Congressional au- 
thority over the waters of this Nation does not depend on a 
stream’s navigability, that if you are really trying to protect the 
waters of the United States, Congress has very broad powers. 

I would just add that it is certain that this bill could not be un- 
constitutional because your objective is simply to extend Federal 
authority to the limit of Congress’ powers, so it is almost a tau- 
tology. Congress is not saying that we are going to exceed our con- 
stitutional powers. It is just that you are going to give the Corps 
and EPA as broad authority as is possible under the Constitution, 
and it is undoubtedly the case that the Corps’ longstanding regula- 
tions would satisfy those constitutional tests even under the 
Court’s current constitutional jurisprudence. 

Mr. Oberstar. Thank you very much. 

Mr. Baker. 

Mr. Baker. Thank you, Mr. Chairman. 

For the sake of defending the Court’s honor, I want to revisit just 
briefly judicial and regulatory history on the matter. Professor, and 
ask your comment as to where you think I might have missed it. 

In the case of the 1972 amendments, I will refer to as the Act, 
when you look to the Act and as to the definition of navigable wa- 
ters, it simply states the waters of the United States including the 
territorial seas and there is no further clarification at that point. 

In looking to legislative guidance in the matter, I read with in- 
terest the Floor remarks of Senator Muskie, a Democrat from 
Maine, who made the following statement, and I read an excerpt 
acknowledging that. 
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“One matter of importance throughout the legislation is the 
meaning of the term, navigable waters of the United States The 
conference agreement does not define the term. The conferees fully 
intend the term, navigable waters, be given the broadest possible 
interpretation unencumbered by agency determinations which have 
been made or may be made for administrative purpose.” 

Everybody gets excited when they hear that, but they have got 
to read the next line. That statement is made in the context of the 
debate forum in which they were in. At that time, there were navi- 
gable waters not subject to jurisdictional claim. 

“Based on the history of consideration of this legislation, it is ob- 
vious that its provisions and the extent of application should be 
construed broadly. It is intended the term, navigable waters, in- 
clude all water bodies such as lakes, streams and rivers regarded 
as public navigable waters in law which are navigable in fact.” 

So the Senator made a statement which, to me, makes clear that 
in the context of the regulatory regime in 1972, there were in fact 
navigable waters not subject to the Corps’ jurisdiction, and he was 
making a statement of clarity that the Clean Water Act was to ex- 
tend that jurisdictional reach to all navigable waters at that time. 

We go on. Pursuant to the actions of the Congress in the adop- 
tion of the 1972 Act, the EPA and the Corps then proceeded to take 
two differing approaches in interpreting the legislative direction. 
The EPA navigable waters definition was much broader. I won’t 
read that. I will go on for time’s sake. 

The Corps, on the other hand, rejected the EPA’s broader inter- 
pretation and viewed the Clean Water Act as requiring it to assert 
jurisdiction over all the traditional navigable waters including 
those traditional navigable waters that it had previously declined 
to regulate. 

That seems to legitimate the Senator’s view that expanding the 
jurisdiction was, in essence, expanding it to navigable waterways, 
not to, at this point, isolated wetlands. We get to that down the 
road. 

The National Resources Defense Council then, in response to the 
Corps’ definition in 1975, filed in district court a D.C. action which 
the Court then ordered the Corps to develop regulations clearly rec- 
ognizing the regulatory mandate of the Water Act. It did not speci- 
fy what that action was, but it said do better than where you are. 

It took the Corps a while, until 1977, before the final rule was 
issued. By that time, the EPA had taken additional aggressive ac- 
tions through regulation expanding and continuing the inconsist- 
encies between the Corps and the EPA because the Corps could not 
catch up to the EPA because of the slowness of their rule promul- 
gation. 

In 1985, the Court, pursuant to Riverside Ba^^iew Homes case, 
seemed to give a victory back to the EPA, requiring wetlands regu- 
lation but that directly abutted open navigable waters consistent 
with the Clean Water Act. So we still have at the root of the defini- 
tion as of the Riverside case a basement using navigable waters 
but extending the Clean Water Act reach now to wetlands abutting 
a navigable waterway or a distributary to that waterway. 

SWAJSICC comes along. For those who have not — I think for pur- 
poses of record — had the delightful time sitting down, reading that 
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a page at a time should know that this was a gravel strip mine 
which had trenches left by the mining that resulted in the forma- 
tion of seasonal ponds that were from a tenth of an acre to several 
acres in size on which migratory birds would nest in the season. 

The Supreme Court concluded in that case that the Corps had 
extended beyond its jurisdiction in enforcing the migratory bird 
rule in this instance. After evaluating the plain meaning of the 
statute and the contemporaneous interpretations of the Corps as 
well as its own precedent, the Court found the migratory bird rule 
to exceed the Corps’ jurisdiction over the plain language of the 
CWA. The CWA grants jurisdiction only over navigable waters, so 
we get that same repeat language. 

What I am trying to establish for the record is that this Court 
did not wake up after drinking bad water and come up with this 
navigable waters idea. It started from the Floor statements of Sen- 
ators during the course of legislative consideration and is replete 
with repetitive explanation through the jurisprudential record. 

Then we move on to Rapanos, and even there we find that the 
regulation of wetlands with a continuous surface connection to a 
tributary to a navigable water body. We still can’t get away from 
it. 

Now I am not a purist when it comes to legislative construction. 
The goal here is to provide enhanced regulatory authority for the 
Clean Water Act over all land, all waters anywhere. It is my read- 
ing of it that if we were to have a rainstorm this afternoon and a 
few inches of water would accumulate on top of that very expensive 
visitors center, that that would classify it, at least for the purposes 
of this activity, as a wetland subject to jurisdiction claim. 

Do you see in the history that I have recited to you an inconsist- 
ency in the defense of navigable waters as a basic building block 
through which the Court, District and Supreme, have always 
looked at the critical right for extension of the provision of CWA 
authority? 

Mr. Percival. I think you have done a very good job, but I don’t 
think you have given the complete picture. You have done an excel- 
lent job of pointing out why navigability has caused so much confu- 
sion over time. 

Mr. Baker. I wish you would stop there. That would be better, 
but go ahead. 

Mr. Percival. It is important. It is important to bear in mind, 
though, that what Congress did do in 1972 is it defined navigable 
waters to mean waters of the United States, a term of art whose 
meaning was to reflect the desire of Congress to have it as com- 
prehensive as possible. 

Mr. Baker. But that is all they said. 

Mr. Percival. Right. 

Mr. Baker. They said navigable waters, and that is it. 

Mr. Percival. That is all they said in the text of the Act. 

Now I think the Supreme Court got it exactly right in Riverside 
Bayview when it looked carefully at the legislative history, care- 
fully at the debates that you looked at and noted that the purpose 
of Congress was to do more than just protect navigability. It was 
also to protect water quality and that required deference to the 
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Corps’ jud^ent that you also needed to include wetlands that had 
hydrologic impacts on the quality of traditionally navigable waters. 

Mr. Baker. That was a provision in the holding which said you 
could literally walk from waste-deep wetlands directly to the navi- 
gable waterway, but the holding was because of its association with 
a navigable waterway, not that it was principally a wetlands. It 
was wetlands with a navigable waterway that led them to their 
conclusion. Is that wrong? 

Mr. Percival. Well, the Court also. Justice White in his opinion 
said that Federal jurisdiction over adjacent wetlands was not de- 
pendent on the flow of water between wetlands and traditionally 
navigable waters but rather the fact that in the judgment of the 
Corps, they had an impact on those other waters. 

Mr. Baker. They shared certain hydrologic conditions. 

Mr. Percival. Here is his quote: “The wetlands adjacent to 
lakes, rivers, streams and other bodies of water may function as in- 
tegral parts of the aquatic environment even when the moisture 
created in the wetlands does not find its source in the adjacent bod- 
ies of water.” 

Now, just one final point and that would be the visitors center. 
It is not a wetland. It doesn’t meet the Corps definition of wet- 
lands. There is no conceivable way, no matter how hard it rains 
here, that Federal jurisdiction would be extended to the visitors 
center. 

Mr. Baker. But that definition is not statutory and it is really 
unclear if we were to go to the record and look at what the Corps 
has declared as a navigable waterway. 

Mr. Chairman, I am going to enter this one into the record. I will 
get the source for it. I just happen to have it in my file. 

Mr. Oberstar. Entered into the record without objection. 

Mr. Baker. I thank you, Mr. Chairman. 

The title says Regulated Navigable Waters in Elk Grove, Cali- 
fornia, and it is just this little trench created by the farmer which 
is fenced on either end. So it would be a very short haul for a com- 
merce operation. I can’t remember off the top, but I know it is less 
than five inches a year annual rainfall. That is already a wetlands. 

That is the operational concern that I have, sir, is not that we 
shouldn’t protect aggressively all environmental resources, but the 
unintended consequence of a bureaucracy let loose with the author- 
ity of law to back them will take private property rights without 
compensation almost at will. I know that is a reach for some who 
are strongly advocates of this position, but I think it is one equally 
strongly held by those who have been the recipient of these 
judgmental determinations. 

I thank you for your courtesy. I have gone on too long. Thank 
you. 

Mr. Oberstar. No. The gentleman has time. 

Mr. Baker. I am fine. What I would like to do, Mr. Chairman, 
is I will put that little diatribe into a memo and deliver it to the 
Professor for further analysis. 

Mr. Oberstar. That was a very thoughtful legal analysis that 
falls somewhat short, but I would instruct the Clerk to print the 
gentleman’s remarks upside down. It was too good for the record. 

[Laughter.] 
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Mr. Baker. I thank the Chairman for his kind comments. Living 
in Louisiana means you are upside down. So I take no offense. 

Mr. Oberstar. Well, my wife is from Louisiana. 

Mr. Baker. I strike that from the record then. 

[Laughter.] 

Mr. Oberstar. And the Mississippi rises in my district or just 
outside my district and finishes in her town. 

Professor Connolly. 

Ms. Connolly. Just I would commend to you the brief that I had 
the opportunity to co-author that goes into the legislative history. 
In addition to some of the quotes that you have, there are some ad- 
ditional quotes that you might want to look at as you are consid- 
ering the legislative history here. 

Mr. Oberstar. It was my intention, without objection, to include 
in the Committee record Anchoring the Clean Water Act of the En- 
vironmental Law Institute. I think it is a very cogent document. 

Mr. Hopper, did you have comments on what Mr. Baker said? 

Mr. Hopper. Yes, I did if I could just make a comment on Mr. 
Baker’s comments. 

I agree with Professor Percival that water on the roof is not a 
wetland, but it doesn’t need to be a wetland in order to be regu- 
lated, and that is the key point. We have been engaging in a long 
debate about how clear the language of the statute is, and what is 
clear about the bill is that it applies to all intrastate and interstate 
waters, all waters. It is just as clear as the Chairman believes that 
navigable waters and waters of the United States was in 1972. 

I would also remind Professor Percival that it is a matter of es- 
tablished judicial canon of statutory interpretation that a contem- 
poraneous interpretation is given more weight than a subsequent 
interpretation, and so therefore the 1974 interpretation of the 
Clean Water Act by the Corps is not to be set aside so easily. It 
was contemporaneous. 

Mr. Baker. If I may, Mr. Chairman. 

Mr. Oberstar. Certainly. 

Mr. Baker. Just as a quick follow-up, let me see if I understand 
your constrained definition of isolated wetland. 

Were it in fact, for example, where a farm tractor cuts across a 
field, where the field itself prior to the crossing was not deemed 
wetlands by the Corps, you have the residual tire marks that sub- 
sequently fill with water. There are cases where those marks or 
that area has been defined as wetlands. Do you think that jurisdic- 
tional reach is appropriate or inappropriate? 

Mr. Hopper. Oh, it is inappropriate. I think that you are right. 
We have seen some bizarre interpretations of what constitutes of 
what constitutes a wetland. 

Mr. Baker. Well, but there may be some middle ground here. I 
am not opposed to protection of waters, but what I am suggesting 
is there have been, as you have acknowledged, determinations that 
are not cemented in logic. 

Mr. Hopper. Oh, absolutely. 

Mr. Baker. For example, in construction of the interstate be- 
tween Baton Rouge and Lafayette, there were isolated wetlands 
that were maintained by the contractor during the constructed of 
the elevated interstate, but when he left, those died. They were not 
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wetlands of a permanent or natural nature. They were creations of 
the construction effort. 

Those are the kinds of concerns that practical people have about 
the extension of this authority in an unbridled fashion. If there are 
ways you can suggest to better clarify without extraordinary over- 
reach. 

I am not suggesting that the Chairman’s bill isn’t going to pass 
as it is. He can pretty much do what he chooses here, but if there 
is a way to suggest a modest improvement in a definitional arena, 
I certainly would like to explore that with you. 

Mr. Hopper. I can think of no modest improvement. I can sug- 
gest an improvement. 

I think clearly if you are going to, this Clean Water Restoration 
Act, as proposed, simply says we are going to regulate all waters 
until a court says we can’t. That is what it says, and it will cover 
all waters. All right, now. 

Mr. Baker. Except on the visitors center. 

Mr. Hopper. No. It will cover that. It will cover that on the visi- 
tors center, but it won’t be called a wetland. 

Mr. Baker. Okay. 

Mr. Ehlers. Will the gentleman yield? 

Mr. Baker. I would be happy to yield, yes. 

Mr. Ehlers. I would have to agree with the professor from the 
State of Maryland. This area over here would not. The visitors cen- 
ters is not going to meet the test of hydrology, of soil type or vege- 
tation. So the visitors centers is not now or ever will be considered 
a wetland or a non-tidal wetland. 

Mr. Hopper. But if I could finish with my recommendation. 

Mr. Baker. I reclaim my time. 

Mr. Hopper. I think that this bill, as proposed, simply puts us 
in another round of intense litigation. I am volunteering. I do not 
think that this would pass constitutional muster. 

Now I think that if we want to adopt a standard that is respect- 
ful of States’ rights and avoids a lot of the problems with intruding 
on the takings clause and property rights and still is protective of 
waters, I think that I would recommend adoption statutorily of the 
standard put forward by the Scalia plurality. 

Then I think what we need to do is continue our efforts with the 
States. The way I read the Clean Water Act of 1972, Congress in- 
tended to rely on the States to regulate at the source upstream 
whereas the Federal Government regulates downstream in the nav- 
igable waters. That is an entirely rational approach to address a 
nationwide issue. I think that we need to rely on greater States’ 
rights. 

In addition to trying to protect the environment for future gen- 
erations, we also want to protect the constitutional structure for fu- 
ture generations. The rule of law is an important thing as well. 

Mr. Baker. Thank you. 

Mr. Oberstar. Before I go to Mr. Carney, we have heard a lot 
of discussion about Congressional intent, and I would just like to 
enter into the record at this point the Committee report from this 
Committee when we reported the bill from Committee to the House 
Floor and before going to conference. 
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“One term the Committee was reluctant to define was the term, 
navigable waters. The reluctance, however, was based on the fear 
that any interpretation would be read narrowly. This is not the 
Committee’s intent. The Committee fully intends that the term, 
navigable waters, be given the broadest possible constitutional in- 
terpretation unencumbered by agency determinations which have 
been made or may be made for administrative purposes.” 

That is Congressional intent. That is what the Supreme Court ig- 
nored. 

Mr. Carney. 

Mr. Carney. Thank you, Mr. Chairman. 

Mr. Hopper, I guess I need you to help me follow a couple things 
here. 

In the very first sentence of your testimony, you assert that, and 
please let me quote you: “In over 30 years of enforcement of the 
Clean Water Act, agency officials were never able to provide a pre- 
dictable consistent standard for Federal jurisdiction.” 

Mr. Hopper. That is correct. 

Mr. Carney. You then go on to support this sentence with ref- 
erence to the 2004 GAO report. Now, while you imply that the re- 
port supports this 30 year record, you do not make any references 
whatsoever to the time period actually covered in the GAO anal- 
ysis, interviews that took place over a 10 month period regarding 
the less than 3 years following the SWANCC decision. 

Could you please explain how the time period assessed in the 
GAO report, 2001-2004, accounts for that 30 year period? 

Are there non-anecdotal references to the Committee that sup- 
ports the 27 and some years you refer to in the first sentence? 

Mr. Hopper. I don’t think I can cite to you any non-anecdotal ref- 
erences. I am not sure what you are asking with respect to this 
three year time frame. 

All I am suggesting is that, in both the SWANCC and in the 
Rapanos decision, the pluralities and the majority castigated the 
Corps for its ever changing regulatory framework. The migratory 
bird rule was adopted subsequent to the regulations that now exist. 
It was an underground regulation. It was never formally adopted, 
but it was followed and used. 

The Corps has specifically disclaimed in formal regulations that 
it does not have authority to regulate certain discharges and cer- 
tain types of ditches, drainage ditches and the like. But, subse- 
quently, it asserted authority over that. 

Let me just point out that with respect to SWANCC even though 
it was quite clear. 

Mr. Carney. It has done this over 30 years in other words. 

Mr. Hopper. Well, if it were consistent over 30 years, it wouldn’t 
have been inconsistent in the past 3 years or 5 years or 10 years. 

Mr. Carney. Basically, you are saying over 30 years using a 3 
year period to mark 30 years of inconsistency, is that right? 

Mr. Hopper. I am just saying that in the 30 years experience 
that the Corps has had to enforce, it has not come up with a con- 
sistent jurisdictional standard. 

Mr. Carney. I see, okay. 

Professor Percival, do you care to weigh in on that. 
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Mr. Percival. Yes. I have read the GAO report, and the whole 
motivation behind having the GAO do the report was to find out 
how the Corps was responding to SWANCC. So, if anything, it ac- 
tually supports the notion that SWANCC is the source of any in- 
consistencies that are referenced in that report, that the Corps 
didn’t understand what its limits were for the scope of Federal ju- 
risdiction, and that is why the report documents cases where they 
are applying different interpretations. 

If anything, that reinforces the case for going back to a pre- 
SWANCC interpretation as the Chairman’s bill would do. 

Mr. Carney. Thank you. 

Professor Connolly? 

Ms. Connolly. Yes. I think that I have to pleasure every sum- 
mer of working with Corps employees, teaching them an environ- 
mental laws and regulations course. So I actually get to meet with 
people who are in the field, trying to work with these regulations 
on a regular basis, and I have the utmost of respect for the employ- 
ees who are trying to do this. 

As the Chairman pointed out, waters are different in different 
places, and there does need to be some different interpretations. 

The other interesting thing when you are looking at the data, I 
think that SWANCC put things into a very different perspective 
and that there was a lot of confusion. 

I think the GAO report. I was privileged to help prepare the folks 
who were doing the GAO report, and I know exactly what they 
were focusing on. They were trying to figure out what was hap- 
pening in the field then. 

There has been an additional data call, and there are additional 
data that the Corps has gathered. It shows that, yes, there is con- 
fusion, and that is precisely why this legislation is needed to help 
the folks who are in the field, to help the folks who are in the per- 
mitted community, to help the folks who are all stakeholders figure 
out where go to from here. 

Litigation about this will continue absent some sort of directive, 
and it will continue to be a mess. There needs to be a directive 
from Congress to help us get past where we have gotten in light 
of these two Supreme Court decisions. 

Mr. Carney. Mr. Hopper, would legislative clarity clear up this 
cloudiness, do you think or, no, it will create more? What is your 
impression? 

Mr. Hopper. Well, if the legislation were clear, then it would 
help, I suppose. I don’t see it. I don’t see that with this proposal. 
I mean it is clear that if it were adopted, it says we will regulate 
all waters. I mean that is clear. 

However, again, I think that that will only last until the Court 
has addressed it. It invites. Because the legislation says we are 
going to regulate to the fullest extent of the law, it invites the 
Court to determine what that full extent is. I suggest that is an 
abdication of the Congressional role. Congress has its own respon- 
sibility to determine the reasonable limits of its constitutional pow- 
ers. 

I think that it is clear that the Supreme Court under the com- 
merce clause will require some limits to the commerce clause. This 
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proposal offers or recognizes no limits to Federal control over State 
waters. 

Mr. Carney. Okay. I guess I am trying to work through is your 
concern with the scope or the definition? 

Mr. Hopper. Well, I don’t think you can separate them. I think 
it is too broad from a scope standpoint. The definition, I could talk 
to you for hours about the ambiguities in the current definition. 

Mr. Carney. I really wish you wouldn’t. 

[Laughter.] 

Mr. Hopper. For example, it does not define tributaries, so that 
is still an open question. Again, as the Court has recognized in 
Rapanos, and we argued in that case, it is a moving target. There 
has never been a regulatory definition of tributaries. We don’t have 
a statutory definition of tributaries. It is going to continue to be a 
bone of contention and subject to litigation. 

Mr. Carney. Professor Percival? 

Mr. Percival. I just would like to state that the consequences of 
adopting Justice Scalia’s definition as Mr. Hopper has been advo- 
cating is that there would be a tremendous restriction of the Fed- 
eral Government’s ability to regulate under the Clean Water Act, 
not just to protect wetlands but also to stop point source dis- 
chargers and also to prevent oil pollution. 

In fact, it would have it exactly backwards because the area 
where you wouldn’t have Federal jurisdiction would be in those up- 
stream areas of the watershed where the States themselves would 
have little incentive to adopt protections because it would primarily 
benefit States downstream. 

I think that is precisely the reason that the overwhelming major- 
ity of States supported the Federal Government’s position in both 
SWANCC and Rapanos and resisted efforts to try to narrow the 
regulatory jurisdiction of the Corps. This bill in no way would be 
an unprecedented intrusion on States’ rights. In fact, it would re- 
store the ability of the Federal Government to protect States that 
otherwise are relative helpless about the pollution that flows into 
their State from other States. 

Mr. Carney. Thank you. 

Ms. Connolly. 

Ms. Connolly. SWANCC actually specifically called on the 
States to respond, and I find it interesting that most did not re- 
spond. I think in part and as somebody who is active in the debates 
in South Carolina, the States honestly feel that the Federal Gov- 
ernment has an important role here. 

In fact, there were the vast majority, 33 States, signed onto a bill 
supporting the Government’s interpretation in the Rapanos and 
Carabell decisions. I think that they recognize that having Con- 
gress set forth workable language that will achieve the Congres- 
sional purpose, as the Chairman pointed out so well, the chemical, 
physical and biological integrity of the Nation’s waters is necessary 
and not the responsibility of the States. 

Mr. Carney. All right, thank you. 

Mr. Chairman, I thank you for the indulgence of your time. 

Mr. Oberstar. I appreciate the gentleman’s questions. 

Professor Gilchrest. 

Mr. Gilchrest. That is my brother, Mr. Chairman. 
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I would like just a statement first to clarify the intent of this 
Congressman, make that very clear. Rivers and Harbors Act, Clean 
Water Act, legislative history going back 100 years, 30 years, 3 
years, what my intention is along with a number of my colleagues 
is to get a grasp or an understanding of the change in the hydro- 
logic cycle of water in the United States over the last 500 years. 
What was the hydrologic cycle 500 years ago, 400 years ago, 300 
years ago, all the way up the present day? It has drastically been 
changed and, to a large extent, been degraded. 

I would also say, and I don’t say this in a flippant manner, but 
I remember the definition of tributary in my seventh grade geog- 
raphy class. We could probably take Mr. Bussey’s definition from 
my seventh grade and apply that somewhere for the tributary. 

What do we do now with our intent as Members of Congress? Do 
we apply navigable waters just to the Federal Government just for 
downstream purposes and allow the States to deal with upstream 
regulations or do we have a better sense? 

We do have to deal with the legality of this. We have to deal with 
statutes. We have to deal with regulations. We have to deal with 
judicial interpretations of those things. But underneath all of this 
is an ephemeral stream that provides a magnificent ecological 
niche in vast areas of this Country or there are tributaries or there 
are intermittent streams or there are non-tidal wetlands or there 
are coastal areas that depend on streams and tributaries and rivers 
coming from the interior of the U.S. which provide coastal area 
habitat for spawning fish of which 75 percent we use on our dinner 
plates. 

The understanding that there is nature’s design, especially na- 
ture’s design that is dependent upon the hydrologic cycle, upon 
which we are dependent. So the intent of Congress is to understand 
how human activity can and must now with a bulging population 
be compatible with nature’s design. 

For all those legal wrangling, the intent of this Committee to 
have some understanding about when you drive a tractor across a 
field too many times, you are going to leave a rut, but that is al- 
ready taken care of because normal farming practices are exempt 
from these regulations. 

I guess my question is if we take out in the present legislation 
the term, navigable waters, and we use the language of this legisla- 
tion, what else needs, in your judgment, to be done with the lan- 
guage of the legislation to clarify the intent of Congress? Not to be- 
come over-bureaucratic to a mining operation where they leave a 
couple of ditches and they fill up with water and they are waters 
of the United States, so you can’t do anything else with them, or 
a farmer that might want to change from corn to a nursery oper- 
ation to growing lodgepole pines or something like that. 

What else do you think in the present legislation needs to be 
changed, if any, to clarify the intent of Congress to restore the 
chemical, physical and biological integrity of the Nation’s waters 
and what do you think might need to be changed in the regulatory 
structure that should be made into statute? 

Mr. Percival. a couple of things that come to mind: First, I 
think the most important thing you can do is make it clear as this 
hearing is doing by contributing to the legislative history that your 
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intent is not to expand in any way Federal authority but simply 
to restore it to the state it was in prior to the SWANCC and 
Rapanos decisions. 

The fact that Chairman Oberstar’s bill has a savings clause that 
specifically references the existing exemptions in the Act certainly 
will make it clear that normal farming activities are not subject to 
the Section 404 program even though we keep hearing about these 
anecdotes that supposedly this would cause some problem there. 

I think Justice Breyer said it right in his dissent, his separate 
dissent in the Rapanos case where he said that the waters of the 
U.S. are so various and so intricately interconnected that the only 
way to achieve the Congressional goal of restoring their chemical, 
physical and biological integrity is to do what essentially Chairman 
Oberstar’s bill would do, to extend Federal authority to the limits 
of Congress’ constitutional power while entrusting to the Corps and 
EPA the responsibility of exercising that power intelligently, sub- 
ject to Congressional oversight. 

Mr. Hopper. I don’t think that protecting the Nation’s waters re- 
quires federalizing the Nation’s waters. 

Mr. Gilchrest. Can I just interrupt the gentleman just for one 
second? 

I live in the Chesapeake Bay Region of Maryland, and the big- 
gest contributor of freshwater and also the biggest contributor of 
nitrogen to the Chesapeake Bay comes from the Susquehanna 
River which is Pennsylvania. Of course, that is a navigable water 
but what goes into the Susquehanna River from as far away as 
Cooperstown, New York and Harrisburg, Pennsylvania. There are 
numerous ephemeral and small tributaries. 

Mr. Hopper. I think that the Federal structure requires that any 
legislation accommodate States’ rights and individual rights. The 
Supreme Court said, I think, best when they said that notwith- 
standing our desire to improve the human condition, we cannot do 
so by means shorter than the constitutional way. 

One of the virtues of the plurality approach in the Rapanos, even 
though I can see as Professor Percival rightly pointed out that it 
would greatly reduce the reach of Federal control, is that that ap- 
proach at least has the virtue of being clearly demarking, fairly 
clearly demarking where Federal control ends and State control be- 
gins. 

One of the reasons why a lot of the States have not been able 
to step up subsequent to SWANCC was because it was not clear 
where the Federal Government was going to draw the line after 
SWANCC. After SWANCC, it should have been clear that the 
Corps had no authority to regulate isolated water bodies, but it is 
still doing so and has narrowly interpreted SWANCC. 

So, in response to your question, I think what is needed is a clear 
demarcation of Federal authority versus State authority. I don’t 
think the answer is to cut the States out of it in the sense of fed- 
eralizing it as this proposal seems to do, and I do think that the 
Supreme Court has at least indicated that Federal control could go 
as far as the plurality has said. 

Mr. Gilchrest. Thank you very much. 

Ms. Connolly. In answer to your question, I would change noth- 
ing. I think that the definition and the bill are sufficient, and I 
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think that what we need to bear in mind is that our constitution 
and our Nation have designed the system that the Executive 
Branch are the experts. 

I am not a scientist, but the science shows — and I have got this 
in my submitted text — that broader regulation is essential. And so, 
I think that this is an example, that the language before this Com- 
mittee will satisfy those requirements. 

Mr. Gilchrest. Thank you very much. 

My closing comment, Mr. Chairman, is Oliver Wendell Holmes 
said the Constitution was made for people with fundamentally dif- 
fering views, so we are seeing that play out here. Thank you. 

Mr. Oberstar. Thank you very much, Mr. Gilchrest. 

Mr. Arcuri. 

Mr. Arcuri. Thank you, Mr. Chairman. 

I would just like to thank the panel. I learned a great deal, lis- 
tening to the three of you. Thank you very much for sharing your 
thoughts. 

I just would like to point out that I certainly share the Ranking 
Member’s concerns with respect to creating a bill that would in 
places like in my district where we have extensive farmland, where 
if it rains very hard you are going to get temporary wet spots, cer- 
tainly creating a situation where then there can be regulation or 
that the farmer would have to submit a permit before using fer- 
tilizer or farming his land is a concern. 

However, to the point that Mr. Gilchrest made in referencing 
Cooperstown which is in my district. I happen just last week to 
have been by the very small stream that actually is the beginning 
of the Susquehanna Basin in Cooperstown, and it clearly is not a 
navigable stream. 

My concern is this: If we narrow the definition to the point where 
we are only applying to navigable streams, clearly we are missing 
the boat because again the Susquehanna Basin starts in a small 
little stream in Cooperstown. If that is being polluted somewhere 
along the way in many, many very small former mill towns, we are 
not going to be able to regulate it if the State of New York chooses 
not to regulate it. 

So my concern is how do we do that federally? How do we deal 
with it if a State chooses not to regulate it in its own State? 

Mr. Hopper. Well, I don’t see the State not regulating any water 
body. I think I can say with confidence that it is illegal in every 
State to discharge pollutants to water bodies. Nobody on the Su- 
preme Court, absolutely nobody on the Supreme Court has sug- 
gested that Federal regulation is limited to actual navigable wa- 
ters. It is beyond that. 

So your concern, I think, is something you can put behind you. 
There is no precedent now for limiting Federal jurisdiction to ac- 
tual navigable waters. We are beyond that. 

I think that there has been an awakening, environmental awak- 
ening among the people and among State legislators. I just think 
that in keeping with the constitutional structure and what Con- 
gress expressed as a policy to defer to the State’s primary responsi- 
bility to protect against pollution, then I think States will step up 
and assume that proper role once it is clear where Federal jurisdic- 
tion ends. 
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Ms. Connolly. With respect to your question, Congressman, 
about the exemptions, one thing that is very clear, the savings 
clause makes sure to clarify something in a way that I actually 
don’t think is necessary. I think it is extra. I think that the exemp- 
tions that are currently in place 404(f) would remain in place and 
that farmers putting down fertilizers are exempt from 404 regula- 
tion and would remain exempt from 404 regulation. 

Mr. Arcuri. That is the fear that we get. That is the number one 
question that we get from people with respect to this, to the 
change. 

Ms. Connolly. I understand that is why the savings clause was 
included even though it, under most analyses, would not be nec- 
essary. 

Mr. Perclval. I concur with Professor Connolly’s remarks. 

Mr. Arcuri. Thank you very much. 

Mr. Oberstar. I think this panel’s testimony may be the most 
important of our inquiry while not denigrating any other testi- 
mony. The issue of constitutionality, the issue of intent of Congress 
is critical to moving forward with the pending bill. I think these 
very thoughtful, scholarly presentations from one end of the spec- 
trum to another are extremely important. 

I would like to ask Professor Percival. How can the same justice 
be on two sides of the issue? 

Your research on Justice Rehnquist’s opinion in 1979: “Reference 
to the navigability of a waterway adds little, if anything, to the 
breadth of Congress’ regulatory power over interstate commerce. It 
has long been settled that Congress has extensive authority over 
this Nation’s waters under the commerce clause. It cannot properly 
be said that the constitutional power of the United States over its 
waters is limited to control for navigation.” 

Then he goes further to hold that the regulatory program estab- 
lished by the Clean Water Act was so comprehensive it preempted 
the federal common law of interstate nuisance. 

Then how could he side with Justice Scalia? What intellectual 
leap of faith did he make? 

Mr. Percival. Well, I actually think that that is not really an 
inconsistency. 

Justice Rehnquist had his own particular vision of federalism 
which he adhered to consistently regardless of whether it sup- 
ported a conservative or liberal cause. He had already, at the time 
he made those statements about Congress having such broad con- 
stitutional power to protect the waters of the United States, said 
in his dissent in Fry v. United States that there can be no more 
important issue before the Court than how to resuscitate States’ 
rights. 

In 1981, what he was doing when he said the federal common 
law of nuisance that the Supreme Court had used throughout the 
early 20th Century to try to resolve interstate pollution disputes 
between States, when he said that was preempted, he was doing 
so for two reasons: first, because he did indeed believe that the 
Clean Water Act was so comprehensive because it required a per- 
mit for any discharge to the waters of the United States, that that 
would take care of the problem and, secondly, he thought that the 
judiciary was uniquely ill suited to serve as a kind of national EPA 
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umpiring these disputes. It is best left to the administrative agen- 
cies. 

I think that explains why in 1985 he joined the unanimous deci- 
sion by Justice White in the Riverside Bayview case, that that was 
the proper view of the law. 

Now it is true that in the SWANCC decision, he was in the ma- 
jority in that case, but I suspect that was because he viewed the 
facts of that case very differently. I don’t know how he would have 
come out in Rapanos. 

But, again, you have to bear in mind that both SWANCC and 
Rapanos are not constitutional decisions. The Court didn’t question 
the constitutional authority of Congress under the Clean Water 
Act. Instead, what they said is even though this might have bad 
consequences for the environment, it is not our fault. We think 
Congress adopted a narrower interpretation, and it is up to Con- 
gress to tell them they are wrong if that is the case. 

Mr. Oberstar. Thank you. 

Mr. Hall has arrived, and we are glad to welcome him back to 
the Committee. The gentleman is recognized. 

Mr. Hall. Thank you, Mr. Chairman. I appreciate your tolerance 
with my scheduling and thank you, panel, who I am sure I will 
read up on all of your testimony that preceded my arrival. 

There are two questions I have. One is under the current guid- 
ance which proposes to use both the Scalia test and then failing 
that the Kennedy significant nexus test, evaluations of waters 
could add significant time, maybe two to three months, to water 
protection projects. Assuming that type of burden, doesn’t the regu- 
latory confusion created by the Supreme Court threaten to short- 
circuit the already overwhelmed system? 

Nodding is noted. 

Ms. Connolly. I agree completely, and that is something that I 
have got in my written testimony and I mentioned briefly as well. 

I think that the Corps of Engineers, and I work with Corps peo- 
ple on a regular basis, do their best to keep up with things, but 
there is a huge workload. They process 90,000 permit applications 
and over 100,000 jurisdictional determinations every year. 

The so-called guidance that leaves a lot of unanswered questions 
is going to add a huge burden to them or, in the alternative, it is 
going to cause a decision just not to regulate things that should be 
regulated because it is too difficult or there is too much pushback. 
That is my real concern is that there may be a great falloff in regu- 
lation as a result of this guidance. 

Mr. Hopper. I think it will result in just the opposite. 

Mr. Hall. Okay. 

Professor, do you want to weigh in? 

Mr. Perclval. I would tend to agree with Professor Connolly. 

I would also emphasize that if you look at the history of the 1972 
legislation, one of the things Congress was doing was rejecting the 
notion of relying primarily on site-specific assessments of environ- 
mental impact on ambient water quality. That is why we went to 
this comprehensive system of national technology-based effluent 
standards because we realized that we just couldn’t accomplish it 
if you had to, for every discharger, make such an assessment. Here, 
it is for jurisdictional purposes as well. 
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Mr. Hall. The second question is because I have a strong farm- 
ing presence in my community and concerns have been expressed 
about reaction to the Supreme Court ruling on the future of clean 
water regulation, I would appreciate any comments on the way the 
impacts of the current regulatory situation would affect farming 
practices. 

Also, to what extent, if any, would removal of the word, navi- 
gable, from the underlying statute have on fields with grass water- 
ways for temporary wet spots? 

Mr. Percival. I would again reiterate that the legislation ex- 
pressly in its savings clause reiterates the existing exemption for 
normal farming activities from the Section 404 program. 

I think the one thing the legislation might do that would affect 
farmers is that by ensuring that the confusion created by the Su- 
preme Court decisions will not lead to a great cutback in the scope 
of Federal jurisdiction, it will do a better job of protecting water- 
sheds and thus improve the quality of waters that many of those 
farmers may use for irrigation. 

Mr. Hopper. One of the problems with the farm exemptions is 
that even though the language is broad the interpretation is quite 
narrow. For example, what is exempt is ordinary farming practices, 
but the way the Corps applies that, that doesn’t mean ordinary 
farming practices throughout the Country or even throughout a re- 
gion but on this particular farm. So if you are switching from row 
crops to vineyards, as was the case in the Borden Ranch case, you 
will run afoul of Federal regulation because this narrow interpreta- 
tion would not apply the farm exemption to that type of activity. 

Deep plowing was at issue there where a shank is brought into 
the ground to tear it up so you get better drainage for the vineyard 
as opposed to the row crops, and the Corps of Engineers deter- 
mined that that was an ordinary practice on this particular ranch. 
It couldn’t be used and was subject to Federal control. 

As to whether the proposed bill would regulate you said small 
areas that become wet, if they fall outside of the farm exemption, 
they would be regulated. Small ponds or swales, those types of 
areas may well be regulated. I think that what is clear here is that 
all waters are going to be regulated unless they fall within this 
narrow interpretation of the farm exemption. 

Mr. Hall. Thank you. 

I have one last question for both Professor Connolly and for you, 
Mr. Hopper, and that is some States including New York have an 
ongoing discussion about the ramifications of the waterway being 
navigable in terms of public access on private land. In other words, 
if one can canoe in or kayak in on a two inch deep stream or so 
on, that then could be construed as allowing public access. 

Is there a crossover between what under these rulings are for the 
purpose of water quality protection what is determined navigable 
and what is determined navigable in terms of access? 

Ms. Connolly. What you are referring to, I believe, are the 
issues related to public trust and when you get into the concepts 
of navigability and protection of access to water. Historically, that 
is coming from ancient Roman times, and that is a separate ques- 
tion. The definitions that would be put in place by this proposed 
legislation, I do not think, would come into play there. 
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I also would like to go back just briefly to your previous question 
about the farming exemptions and just wanted to add one little 
thought which is even in the event that certain activities such as 
changing from one type of farming operation to an entirely dif- 
ferent type of farming operation that would involve great disturb- 
ance, many, many of those activities would fall under a stream- 
lined permitting process. 

Even though the Corps does undertake 90,000 permit applica- 
tions, 90,000 permit actions a year, only about 5,000 of those are 
the full individual permitting process where there is a public inter- 
est review and public notice and comment. For the most part, most 
of those activities proceed through a streamlined process, and most 
farming activities, even if they were captured, would likely proceed 
through a streamlined permitting process. 

Mr. Hopper. Streamlined permitting is a misnomer. The cost is 
very high even for a nationwide permit, and the length of time to 
get a nationwide permit is very long. 

Beyond that, what the statistics about permit grants don’t tell 
you is the impact on the permittee. I just got a call yesterday from 
a fellow in Florida who wants to fill 11 acres on his property. He 
can get a permit if he provides 273 acres in mitigation. That is 
what the statistics don’t tell you. 

Now with respect to this access, I agree with the professor. I am 
not so sure. I don’t see an immediate impact on crossover. I don’t 
see this as really affecting the access question immediately. I would 
just say, however, that there is an issue of incrementalism that 
goes on where we see the silent encroachment of Federal power in 
one area does bleed over into other areas. 

Mr. Hall. The finishing creeps. 

Mr. Hopper. So I would not say as a matter of law that this 
would have no impact on access rights. 

Mr. Hall. Professor Percival? 

Mr. Percival. I would just say I don’t see any conceivable way 
in which this bill could change rights of access. 

The second point I would make is that there was one case before 
the Supreme Court where a private landowner actually dug a chan- 
nel to his lake in order to connect it to the ocean. That is the Kai- 
ser Aetna case. What the Supreme Court ruled in that case is even 
though the landowner had made it navigable, the navigation ser- 
vitude did not mean that that became anything that the public had 
a right of access to unless the Government actually took the prop- 
erty and paid compensation to the landowner. So I don’t see any 
conceivable way that could be a problem. 

Mr. Hall. Thank you. 

Thank you, Mr. Chairman. 

Mr. Oberstar. Well, I thank you very much for your contribu- 
tion, Mr. Hall, and for the questions and for the responses. 

Coming back to my reading earlier into the record the Committee 
report language which clearly expresses the intent of Congress in 
addition to and supplementing the actual words, that the Com- 
mittee was reluctant to define. 

“One term that the Committee was reluctant to define was the 
term, navigable waters. The reluctance was based on the fear that 
any interpretation would be read narrowly. However, this is not 
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the Committee’s intent. The Committee fully intends that the term, 
navigable waters, be given the broadest possible constitutional in- 
terpretation, unencumbered by agency determinations which have 
been made or may be made for administrative purposes.” 

Is there any way, Mr. Hopper, that we could refine the language 
in the bill I have introduced, pending before the Committee, that 
would resolve fears that Congress is overreaching in light of the 
legislative history and intent of Congress? 

Mr. Hopper. Yes, well, you could shelve it. I think that is the 
only way it would resolve my concerns about overreaching. 

Mr. Oberstar. But that would then close off opportunities for at- 
torneys like you to litigate? 

Mr. Hopper. We have got plenty of work to do. 

I think that what you just read was also cited by Mr. Baker, and 
he went on further in that citation to indicate. 

Mr. Oberstar. No. He was referring to the law. I am referring 
to the Committee report. 

Mr. Hopper. It sounded like the same language to me. In any 
event, it was similar language that was cited by the Corps of Engi- 
neers in the SWANCC case, and the Court looked at that and said, 
we still don’t feel that that was an adequate expression of Congres- 
sional intent to go beyond traditional powers over navigation. 

But as I said at the beginning, Mr. Chairman, I think what is 
important here, at least one thing that your bill does is that it 
clearly states that in the bill that Congress intends to exercise its 
full extent of its authority. 

We, as a regulated public, public officials don’t have access to 
these Committee reports, and we have to live with the law as it 
is written. And so, it is the language in the Act that is important. 
It is not some subjective interpretation of any one of us or even any 
eloquent statement of purpose in these reports. They really don’t 
count. The courts don’t even get to them unless there is some ambi- 
guity in the language of the Act itself 

Mr. Oberstar. Well, that is true, that the courts have tradition- 
ally not reviewed, except where there is great uncertainty, the 
Committee reports. Yet, Committee reports very consistently inter- 
pret the language in layman’s terms rather than in legislative 
terms. 

The courts try to avoid that, but they gratuitously come in and 
say, well, we know what Congress intended. It certainly had to 
mean thus and so. 

We deal with that constantly while we continue to refine our leg- 
islation. 

I think in the purpose of protecting the Nation’s waters, we in- 
tend to move forward with clarity, and clarity means taking the 
term, navigable, out if that confuses the Court. 

I appreciate the contributions of all three of you in helping us in 
these deliberations. 

Mr. Hopper. Thank you. 

Mr. Oberstar. The Committee is adjourned. 

[Whereupon, at 6:00 p.m., the Committee was adjourned.] 
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Committee on Transportation and Infrastructure 

Hearing on “Status of the Nation’s Waters, including Wetlands, 

Under Jurisdiction of the Federal Waters Pollution Control Act” 

Tuesday, July 17, 2007 

Statement - Congressman Jason Altmire (PA-04) 

Thank you. Chairman Oberstar, for holding the first of two hearings to examine the status 
of the nation’s waters under jurisdiction of the Federal Water Pollution Control Act, commonly 
known as the Clean Water Act. I look forward to the opportunity to hear from state officials, 
legal scholars, scientists, and stakeholders about this critical issue. 

In 1972, Congress passed the Clean Water Act to amend the Federal Water Pollution 
Control Act to improve the water quality of our lakes, rivers, streams, and other waterways. It 
established national permitting requirements and standards for those seeking to discharge 
pollutants into the nation’s waters. And over the last thirty-five years we’ve seen remarkable 
improvements in water quality as a result of its enactment. 

In 200 1 , the Supreme Court issued an opinion in the case of Solid Waste Agency of 
Northern Cook County v. Corps of Engineers (SWANCC) and, then in 2006, ruled on Rapanos v. 
United States (Rapanos) about the scope of the Clean Water Act. Both decisions — 5-4 in 
SWANCC and 4-4-1 in Rapanos - demonstrated divisions on the court. There is sincere concern 
about how both of these interpretations will affect the level of pollution within the nation’s 
waterways and the permitting process for discharges. 

At today’s hearing and at the one on Thursday, I look forward to learning more about the 
implications of the SWANCC and Rapanos decisions. 1 thank the Chairman again for his 
attention to this issue and yield back the balance of my time. 


mm 
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Of the Honorable Richard Baker 
Committee on Transportation and Infrastructure 

Hearing on the 

“Status of the Nation’s Waters, including Wetlands, under the 
Jurisdiction of the Federal Water Pollution Control Act” 

July 17, 2007 


• I have been concerned for a long time about how the Corps of 
Engineers and EPA regulate wetlands. 

• I have heard not only from my own constituents about this issue, but 
other Members have talked to me about problems their constituents 
are having with the Corps and EPA. 

• Federal wetlands regulation is confusing, costly, and frustrating. The 
Federal definition of what is a jurisdictional wetland is unclear. 

Many wetlands jurisdictional decisions are inconsistent and arbitrary. 
And many of the court decisions that have been issued over the years 
are not in agreement. 

• The Supreme Court’s Rapanos opinion last year also has added to the 
confusion. The Court’s opinion left the Corps, EPA, and the 
regulated public with unclear guidance on how to interpret the Clean 
Water Act’s jurisdictional scope. 

• Now, new legislation sponsored by Chairman Oberstar has been 
introduced to revise the Clean Water Act’s wetlands program. I 
applaud him for attempting to clarify the scope ofjurisdiction under 
the program, but I am very concerned that this bill represents the 
largest ever expansion of Federal powers over private property and 
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creates a larger cloud of contusion over application and interpretation. 
Clarity of existing authority, not an expansion of it, is what is 
necessary. 

• This bill would expand Federal Clean Water Act jurisdiction. The 
Clean Water Act has never regulated “all intrastate waters,” and “all 
activities that affect those waters” to the fullest extent of Congress’ 
legislative power under the Constitution, as this bill would allow. 
These changes will invite more litigation as the government, activist 
groups, and the regulated public seek to clarify the uncertain scope of 
jurisdiction under the bill. 

• I urge the Committee to study the issue of wetlands regulation closely 
and this legislation’s potential impact on that authority. 

• 1 look forward to working with Chairman Oberstar and Ranking 
Member Mica on this endeavor. 
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Statement of 

The Honorable Jerry F. Costello 

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE 

Hearing on the status of the nation’s waters, incliding wetlands, under the 

JURISDICTION OF THE FEDERAL WATER POLLUTION CONTROL ACT 
TUESDAY, July 17,2007 


Thank you, Mr. Chairman for holding this hearing on the status of the 
nation’s waters, including wetlands, under the jurisdiction of the Federal 
Water Pollution Control Act. 


Our nation has nearly 23,000 miles of ocean shoreline, more than 
5,500 miles of Great Lakes shoreline, and 3.6 million miles of rivers and 
streams. As a life-long resident of a Great Lakes state, I am well aware of 
the importance of these vital natural resources to the economic health and 
well being of our state and its residents. I also know how important the 
Clean Water Act has been to preserving these waters, resulting in significant 
investment in wastewater infrastructure and emphasizing truly clean water. 

It is widely viewed as the Nation’s most successful environmental law. 


Recently, much of our current interpretations of jurisdictional 


approach and administrative enforcement by the EPA and the Corps of 
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Engineers to regulate our waters have been called into question as a result of 
two Supreme Court decisions, one in 2001 and one in 2006. 


Congress has been reviewing this issue in hopes to provide 
clarification to our agencies, states, and stakeholders. However, that too, has 
caused turmoil for the various stakeholders. 


I have heard from many in my congressional district, specifically the 
farming and mining communities, with grave concerns about any type of 
expansion of regulatory authority. There is concern, and maybe some 
misconception, that we are seeking to regulate puddles and things of that 
nature. 


I have also been told that under legislation introduced by Chairman 
Oberstar no significant changes are being made. Rather, he is simply trying 
to clarify the intent of Congress and remove the uncertainty surrounding the 


limits of Federal authority. 



61 


I am committed to the protection and restoration of our nation’s 
wetlands and waterways and want to work with this Committee and 
interested stakeholders to accomplish that goal. I am interested in hearing 
from our state officials the implications the current court decisions have had 
on their water systems. I am also interested in hearing from our legal 
scholars regarding their interpretations of our current situation. 

With that, I welcome the witnesses here today, and look forward to 
their testimony. 
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Opening Statement 

Transportation & Infrastructure Committee hearing on 
The Status of the Nation’s Waters and the Clean Water Act 

Tuesday, July 17, 2007 
2:00 p.m. 

• Congress must act now to clarify the scope of the Clean Water Act. 

o We have the legislative responsibility to address the confusion 
and the uncertainty that have arisen out of the SWANC case in 
200 1 and the Rapanos and Carabel cases in 2006 in the 
Supreme Court. 

o We need to provide clarity and certainty to the regulatory 
agencies, which have been bogged down with lawsuits and a 
lack of guidance on how to proceed in many situations. 

o We need to provide clarity, certainty and consistency to the 
regulated community, because that will mean less litigation and 
lower costs for their projects. 

• Environmental protection of wetlands, intermittent or ephemeral 
streams, and other “non-navigable” waters is critical for broader 
environmental protection and restoration efforts. 
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o For example, we are in the midst of a major initiative to clean 
up and protect the Great Lakes, based on a comprehensive 
strategic action plan released in 2005. 
o Wetlands are a critical component of that effort because they 
improve water quality through nutrient cycling and sediment 
trapping and retention, and because they provide habitat and 
protection for numerous fish and bird species, 
o The Great Lakes Regional Collaboration Strategy also 

highlighted the importance of intermittent streams. Pollution 
makes its way downstream through streams and rivers and 
eventually out onto our beaches and harbors and into open 
water. Like wetlands, headwaters also filter pollutants, and they 
recharge groundwater and supplement drinking water sources, 
o There is a strong national interest in preventing pollution of 
these bodies of water and making sure that the lakes are 
drinkable, swimmable, and fishable all the time, everywhere. 


• lam concerned that in the current state of affairs, the EPA and the 
Corps are going to be bogged down by jurisdictional determinations 
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over waters and activities that have historically been clearly governed 
by Clean Water Act requirements. If the status quo remains 
unchanged, I envision more lawsuits, more challenges, more 
confusion, and more permitting backlogs. That is not in the interest 
of the agricultural community, the property development or 
construction industries, or other regulated communities. And it is 
certainly not in the interest of the environment. 

• I look forward to hearing from our witnesses today and on Thursday 
to learn more about this important issue and hopefully to find 
common ground on how to move forward. 
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Hearing on the 

"Status of the Nation's Waters, including 
Wetlands, under the Jurisdiction of the 
Federal Water Pollution Control Act" 

July 17, 2007 


• Wetlands are transition areas between aquatic 
ecosystems and upland areas. 

• Wetlands can provide environmental and 
economic benefits by helping to reduce flooding, 
purify our drinking water, and keep our streams, 
lakes, and other waters naturally clean. Wetlands 
also serve as habitats to a variety of economically 
and environmentally important plant and animal 
species. 

• While there are excellent state and Federal 
programs that help maintain and create wetlands, 
other government regulations bind individual 
property owners in costly and confusing red tape. 
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. Under the Clean Water Act, there is a haphazard 
collection of wetlands regulations, guidance, and 
court decisions— all of which emanate from 
Section 404 of the Act. 

. The Section 404 "wetlands" permitting program 
remains one of the most difficult Federal 
permitting programs to navigate through. Under 
this program, a permit is required from the Corps 
of Engineers for almost any disturbance of a wet 
area on public or private property. 

. This program covers not only wetland 
disturbances by private citizens, but also those by 
Federal agencies, states, and local governments. 
While the Corps issues a 404 permit, the ERA can 
"veto" the Corps decision to issue the permit. 

. One of the difficulties of this program is the broad 
Federal definition of a jurisdictional wetland, 
which can cover even areas that are not wet on 
the surface and may be very difficult for an 
average homeowner to identify. 

• Another difficulty of this program is that all 
wetlands, regardless of their functions and 
values, are regulated in the same strict fashion. 
Not every wet area or puddle is as 
environmentally important as another, and the 
program should take this into account. 
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. Still another long-standing difficulty is the 
program's lack of clarity and certainty. The 
Federal definition of what is a jurisdictional 
wetland is simply unclear. Frequently, it is nearly 
impossible for a property owner to determine 
whether or not a particular area is even subject to 
Federal jurisdiction. 

• This problem was compounded by the Supreme 
Court's highly split decision last year in the 
Rapa nos case, which left the Corps and ERA with 
unclear guidance from the Court on how to 
interpret the Clean Water Act's jurisdictional 
scope in the future. 

. These sorts of difficulties have resulted in much of 
the controversy and litigation that we have seen 
in this program over the years. 

. The time has come to address these difficulties by 
developing a wetlands permitting program that is 
more realistic, more efficient, and more 
compatible with the competing interests of 
environmental protection, infrastructure and 
economic development, and property rights. 

. It remains to be seen whether the 
Administration's new wetlands guidance will 
address any of these concerns. 
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. Some in Congress, including Chairman Oberstar, 
already have introduced proposals to revise the 
Clean Water Act's wetlands program. 

. It is doubtful, however, that these proposals will 
clarify Clean Water Act jurisdiction or create any 
certainty for the regulated public. 

• Rather, I am concerned that these proposals will 
vastly expand Federal powers over private 
property, upset the long-standing cooperative 
relationship that the Federal government and the 
states have had with regard to water 
management and water quality, and create even 
more confusion and uncertainty over application 
and interpretation of the Act. 

• The legislation proposes a much broader 
definition of "waters of the United States." It will 
eliminate the traditional basis for Federal 
jurisdiction under the Clean Water Act by deleting 
the term "navigable" from the statute, and 
expand the scope of Federal jurisdiction to its 
maximum limits under the Constitution. 

. These changes would effectively erase many 
decades of jurisprudence and invite the Federal 
courts to decide the constitutional limits of 
Federal authority under the Clean Water Act. 
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. This, in turn, will spur more litigation as the 
government and stakeholders struggle to clarify 
the uncertain scope of jurisdiction under the 
proposals. 

• Congress has the responsibility to state clearly 
the jurisdictional limits of Federal regulatory 
programs, and not create more confusion and 
controversy, as would happen here. 

• Our witnesses today and on Thursday will address 
their experiences with Clean Water Act regulation. 
I anticipate we will hear about some of their 
problems and concerns with the way the program 
is currently working. 

• I hope Members will listen to the testimony this 
week so that later we can all work together to 
create a regulatory program that is clear, 
predictable, reasonable, and protective of our 
water resources. 



Statement of Rep, Harry Mitchell 
House Transportation and Infrastructure Committee 
Subcommittee on Water Resources and Environment 

imioi 

—Thank you Madam Chairwoman. 

—To say water is important to Arizona is an 
understatement. With such a limited supply, 
our state’s livelihood literally depends on our 
ability to reliably control it, as well as keep it 
clean. 

—In that regard, the Clean Water Act has 


been an invaluable tool. 



—Nationwide, it has helped us make 
impressive and critical progress towards 
improving the quality of our nation’s water. 

—Recent Supreme Court decisions, however, 
have caused confusion as to the scope of the 
Clean Water Act. 

—In deciding how to resolve this confusion, I 
want to encourage this committee to take into 
account the unique needs of arid regions like 


Arizona. 
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—I look forward to hearing from today’s 
witnesses. 

--I yield back the balance of my time. 
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Mr. Chairman, distinguished members of the Committee, good afternoon. It is 
indeed an honor and privilege to testify about a matter of compelling national 
significance; the regulation of wetlands and other waters of the United States. My name 
Is Kim Diana Connolly and I serve as faculty at the University of South Carolina School of 
Law. My ultimate message today will boil down to one important truth: Congress must 
take immediate action and enact legislative language to straighten out the mess that 
regulating wetlands and other waters of the United States has become in recent years, 

I have come to this conclusion after years of work in and study of what is known 
as the Clean Water Act. Since I was a child growing up on Cape Cod, I have been 
intrigued by wetlands and other waters of the United States. I attended the University 
of North Carolina at Chapel Hill to earn my undergraduate degree, and Georgetown 
University Law Center to earn my juris doctor degree. Between college and law school 
I worked as a VISTA volunteer and directed a small non-profit that focused on water 
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access and wastewater disposal in low-income rural North Carolina. Following law 
school I practiced here in Washington D.C. at a number of law firms, representing 
among other clients many different members of the permitted community in matters 
dealing with regulation under the Clean Water Act and other environmental laws. Once 
invited to join the faculty at the University of South Carolina School of Law, I began to 
devote much scholarly energy to analyzing the regulation of waters of the United 
States. I have thus written articles and chapters and co-edited a book on this subject, 
and spoken numerous times over the years at academic conferences and other venues. 
If you are interested in more details about my background you can find my full 
curriculum vitae at http://www.law.sc.edu/faculty/connolly/cv.pdf. 

I have been asked by your committee staff to provide information about recent 
developments addressing the regulation of waters of the United States as the 
Committee considers this important issue. To understand the current state of play, 
however, I believe it important to first provide a bit of historical context. 

As a nation, for more than a century we have recognized the value of waters to 
our economy and our way of life. As is true of many types of waters of the United 
States, wetlands can be found in every state in the nation. Wetiands and other waters 
differ depending on lo3tion due to a variety of factors including soil differences, 
topography, climate, hydrology, water chemistry, vegetation, and human impact. All 
wetlands provide various 'Yunctions and values" important to our nation, including 
some combination of water quality improvement, flood control, habitat for endangered 
and other species, recreational and educational activities and aesthetic values. See 
generallyWNfL Acad, of Soences, NaTl Research Counql, Wetlands: CHARACTERisncs and 
Boundaries (1995), available at 

http://www.nap.edu/books/0309051347/htmi/index.html; U.S. Army Corps of 
Engineers, TechrLica! and Biological Information, available at 

http://www.usace.army.mil/inet/functions/cw/cecwo/reg/techbio.htm; U.S. Envti. Prot. 
Agency, Functions and Values, available at 

httD://www.eDa.aov/owow/wetlands/functions.hbnl 07 . Adjacent wetlands, tributaries 
of virtually all types and headwaters are inseparably bound up with other waters, and 
through their connectivity are essential to the maintenance of the quality of our nation's 
waters. 

Congress provided authority to what has become the United States Army Corps 
of Engineers (Corps) to regulate certain activities related to the nation's waters back in 
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the 1800's through various Rivers and Harbors Acts. Then, in the light of increasing 
pollution and escalating awareness of the importance of a healthy environment. 

Congress enacted the Federal Water Pollution Control Act Amendments of 1972, which 
gave the primary responsibility for federal protection of the nation's waters to the 
newly-created United States Environmental Protection Agency (EPA), although the 
Corps retained permitting authority under Section 404 of the Act. The 1972 
amendments were amended again in 1977 and given the additional name of the "Clean 
Water Act." 

My research shows that, in 1972 and again in 1977, Members of Congress did 
their best to set forth a clear path for regulating agencies and the regulated public with 
respect to their intent on what the Act should cover. As I argued on behalf of a bi- 
partisan group of current and former Members of Congress in an Supreme Court amicus 
brief I was privileged to co-author last year, "[i]t is clear that the intent of Congress 
when passing the Clean Water Act was to embrace the broadest possible definition of 
'navigable waters' when it defined that term as 'all waters of the United States.' In 
particular. Congress intended that term to embrace both tributaries as well as wetlands 
that are adjacent to traditionally navigable waters and wetlands adjacent to any 
tributaries connected to those waterways." The Congressional amicus brief also points 
out that "[bjecause wetlands adjacent to traditionally navigable waters, or adjacent to 
tributaries to those waters, have significant impacts on traditionally navigable waters. 
Congress intended for them to be subject to regulation under the Clean Water Act". A 
copy of that brief is included as an attachment to this testimony. 

Through the Clean Water Act, Congress sought to "restore and maintain the 
chemical, physical and biological integrity of our nation's waters." Section 404 of that 
new law was entitled "Permits for dredged or fill material." Under Section 404, "[tjhe 
Secretary [of the Army] may issue permits, after notice and opportunity for public 
hearings for the discharge of dredged or fill material into the navigable waters at 
specified disposal sites." Without a Section 404 permit, someone discharging dredged 
or fill materials would, in most cases, be in violation of Clean Water Act Section 301, 
which directs that "[ejxcept as in compliance with this section and [various sections 
including Sections 402 and 404] of this Act, the discharge of any pollutant by any 
person shall be unlawful." The test as to where jurisdiction lies depends on the 
definition set forth in Section 502(7) of the Act, where the term "navigable waters" is 
defined as 'the waters of the United States, including the territorial seas." 
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Despite the best efforts by many Members of Congress in the 1970's to be clear 
regarding their intent, debates ensued about the geographical scope of Section 404 and 
the definition provided in Section 502 virtually immediately after its passage in 1972. 
Following some lower court activity and further debate in Congress, in 1985 a 
unanimous United States Supreme Court made a very clear statement about the Act's 
intended scope through its unanimous decision in Riverside Bayview Homes, 474 U.S. 
121 (1985). The Court held that Congress' actions and statements indicated intent, in 
passing the original Act and the 1977 amendments, to have the phrase "navigable 
waters" include wetlands, without regard to artificial geographic limitations. In fact, the 
Court went so far as to opine (unanimously) that "[i]n view of the breadth of federal 
regulatory authority contemplated by the Act itself and the inherent difficulties of 
defining precise bounds to regulable waters, the Corps' ecological judgment about the 
relationship between waters and their adjacent wetlands provides an adequate basis for 
a legal judgment that adjacent wetlands may be defined as waters under the Act." Id. 
at 134. 

That unanimous court decision had lead the Corps and ERA to reconsider the 
breadth of appropriate federal regulatory reach. Both agencies issued slightly revised 
regulations about geographic jurisdiction with preamble language that came to be 
known as the "Migratory Bird Rule." Final Rule for Regulatory Programs of the Corps of 
Engineers, 51 Fed. Reg. 41,217 (1986) {codidedafi^ C.F.R. §§ 320-330); Clean Water 
Act Section 404 Program Definitions and Permit Exemptions; Section 404 State Program 
Regulations, 53 Fed. Reg. 20,765 (1988) {codified at C.F.R. §§ 232-233). That 
"Rule" asserted jurisdiction over certain intra-state waters based on their actual or 
potential use as a habitat for migratory birds. The Corps and EPA interpretation was 
upheld by a number of Circuit Courts over the years, but ultimately was ruled 
overbroad in 2001 by a 5-4 Supreme Court decision in Solid Waste Agency of Nortiiem 
Cook County V. United States Army Corps of Engineers (SWANCC), 531 U.S. 159 
(2001). The Court concluded in SWANCCVnat an abandoned sand and gravel pit 
without any surface connections to other waters (but that did provide habitat for many 
migratory birds) was beyond the regulatory authority granted by Congress through the 
Clean Water Act. Although the constitutionality of the underlying regulation was 
challenged by the permit applicant in that case, the Court did not reach that 
constitutional question in rendering a decision. 

Following the SWANCC decision, there was major concern that it would 
eviscerate a very broad swath of regulation of the nation's waters. It did, many agree. 
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leave so-called "isolated" waters unprotected by federal law, ScienHsts and policy 
experts undertook (and continue to undertake) studies to understand what impact the 
decision has had on isolated wetlands, and what impact isolated wetlands have on the 
nation's waters. For a compiled bibliography of such studies, see the Association of 
State Wetland Managers website entitled Wetlands Science: Isolated Wetlands at 
httD://wvw.aswm.ora/science/isolated.htm . 

Interestingly, almost all subsequent legal interpretations of the SWANCC tieaslon 
by various courts as it applied to adjacent waters and tributaries found it to be very 
narrow. See, e.g., Save Our Sonoran, Inc, v. Flowers, 408 F.3d 1113 (9th Cir. 2005); 
Treacy v. Newdunn Assocs. LLP, 344 F.3d 407 (4th Cir. 2003); United States v. Deaton, 
332 F.3d 698 (4th Cir. 2003), cert denied, 541 U.S. 972 (2004); Cmty. Ass'n for 
Restoration of Envt v. Henry Bosma Dairy, 305 F.3d 943 (9th Cir. 2002); Headwaters, 
Inc. V. Talent Irrigation Dist., 243 F.3d 526 (9th Cir. 2001). Post-5M<4ACr decisions 
were not, however, in universal agreement. See In re Needham, 354 F.3d 340 (5th Cir. 
2003); Rice v. Harken Exploration Co., 250 F.3d 264 (5th Cir. 2001). Further, the 
agencies gave mixed signals as to how they were going to proceed in dealing with the 
issue of jurisdiction (for example, the Corps and EPA issued an Advanced Notice of 
Proposed Rulemaking that was subsequently withdrawn, and the varied interpretations 
of how to deal with SWANCCby Corps Districts nationwide led to Congressional inquiry 
and an internal call for data that was never summarized and made public). The 
permitted community became (perhaps understandably) more annoyed. Stakeholders 
on both sides continued to battle about interpreting geographic jurisdiction in individual 
decisions and on a broader policy level. During these years, the First (and second) 

Clean Water Authority Restoration Acts were introduced in Congress. Some progress 
was made on these bills, but perhaps because of the then-leadership in Congress, those 
legislative efforts did not receive the attention they deserved. 

Then the United States Supreme Court got involved again, leading to its most 
recent set of opinions in Rapanos v. United States. My students beg for a simple 
explanation of what that case means, but I have no clear answer to such queries, 
except the obvious one - five justices voted to remand the consolidated Rapanos and 
Carabell cases. Otherwise, the mess this case has made of the jurisdictional scope of 
the Clean Water Act generally, and the Section 404 regulatory program in particular, is 
just beginning to be understood. 

In Rapanos, U.S. , 126 S.Ct. 2208 (2006), the Court sought to review a 
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set of consolidated cases from the Sixth Qrcuit: United States '<!. Rapanos, 376 F.3d 629 
(6th Cir. 2004), and CarabelN. United States Army Corps of Engineers, 2S7 F. Supp. 2d 
917 (2003). The history of these cases is very interesting - I have compiled a website 
beginning with the application of the Carabells to develop their property and the 
enforcement order brought against Mr. Rapanos when he went ahead with activities 
without a permit. The website provides summaries and links during the various 
appellate processes through the ultimate decision, and is designed both as a historical 
file and a teaching tool. See httD://vww.law.sc.edu/wetlands/raDanos-carabell/ 

Both of these cases involved wetlands that either the ERA or the Corps had 
concluded - and the lower courts directly reviewing these cases affirmed - were 
"[w]etlands adjacent to," 33 C.F.R. § 328.3(a)(7), "tributaries," id. § 328.3(a)(S), to 
"waters which are currently used, or were used in the past, or may be susceptible to 
use in interstate or foreign commerce," id. § 328.3(a)(1) in which the regulation of 
wetlands adjacent to tributaries was at issue following the SM^^A'CTdecision. The 
ultimate result of the Supreme Court review is a confusing state of affairs that 
frustrates all stakeholders who deal with waters of the United States (with the possible 
exception of lawyers and law professors). 

In Rapanos, Justice Scalia's plurality opinion (joined by Chief Justice Roberts and 
Justices Alito and Thomas) would have limited the Clean Water Act's protection of 
"waters of the United States" to those bodies of water that are "relatively permanent, 
standing or continuously flowing." 126 S. Ct. at 2225. A lengthy and extreme construal 
of the CWA 404 permitting program accompanies this plurality interpretation, including 
labeling the U.S. Army Corps of Engineers an "enlightened despot," id. at 2214, and 
concluding that the permitting program is an "immense expansion of federal regulation 
of land use that has occurred under the Clean Water Act..." Id. at 2215. But that 
opinion only garnered four votes. 

It was Justice Kennedy who provided crucial the fifth vote for remand. Justice 
Kennedy's opinion was far less broad in its interpretation, and in fact goes so far as to 
state that the plurality opinion is "inconsistent with the Act's text, structure and 
purpose." Id. at 2246. However, Justice Kennedy does throw an interpretative muddle 
into Clean Water Act jurisdiction by insisting that the proper approach would be finding 
a "significant nexus" test to be developed by the regulating agencies. Id. at 2252. In 
the meantime, he asks for "case-by-case" review by the Corps when it "seeks to 
regulate wetlands based on adjacency to nonnavigable tributaries." Id. at 2249. 
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By contrast, Justice Stevens and Justices Souter, Ginsburg, and Breyer in dissent 
wouid have upheld the lower court jurisdictional findings and deferred to the agency 
interpretations as reflecting Congressional intent. Id. at 2252. Tfie remand result was 
lamented by those Justices as "aeating additional work for all concerned parties. 
Developers ... will have no certain way of knowing whether they need to get § 404 
permits or not. And the agencies will have to make case-by-case (or category-by- 
category) jurisdictional determinations, which will inevitably increase the time and 
resources spent processing permit applications." Id. at 2264-5. The recently-issued 
guidance demonstrates the wisdom of this prediction. 

As Chief Justice Roberts noted in a separate concurring opinion in Rapanos, "no 
opinion commands a majority of the Court on precisely how to read Congress' limits on 
the reach of the Clean Water Act. Lower courts and regulated entities will now have to 
feel their way on a case-by-case basis." Id. at 2236. Justice Stevens' opinion 
concluded that because all four Justices who joined the dissenting opinion would 
uphold the ERA and Corps jurisdiction in tests set forth by either the plurality (by a 
showing of a continuous surface connection between the wetlands and a relatively 
permanent body of water connected to a traditional navigable in fact water, even 
though there may be no significant nexus between the wetlands and the traditional 
navigable in fact water) or the concurrence (regulate wetlands adjacent to non- 
navigable waters if the wetlands have a significant nexus to a navigable in fact water) 
"on remand each of the judgments should be reinstated if either of those tests is met." 
Id. at 2265. But there is no clear roadmap for those left to decide what "navigable 
waters" means after this decision. 

Accordingly, cases decided since Rapanos have been academically interesting, 
but leave stakeholders without much comfort that it will be easy to develop a clear test 
to will be applied in particular cases. Some interpretations have followed Justice 
Kennedy's "significant nexus" test. For example, in the Ninth and Seventh Circuits, 
analyses have been based on Justice Kennedy's test. Northern California River Watch v. 
City of Healdsburg, 457 F.3d 1023 (9th Cir., 2006), United States v. Gerke Excavating, 
Inc., 464 F.3d 723 (7th Cir., 2006). Yet the First Circuit expressed some doubts about 
these other circuits' approaches. United States v. Johnson, 467 F.3d 56 (1st Cir. 2006) 

A later Ninth Circuit analysis struggled to apply the various /‘?aipa/7os jurisdictional tests 
to an isolated salt-processing pond. San Francisco Baykeeper v. Cargill Salt Div., 2007 
U.S. App. LEXIS 5442 (9th Cir. 2007). And a District Court in Texas declined to apply 
Rapanos. United States v. Chevron Pipe Line Co., 437 F. Supp. 2d 605 (N.D. Tex. 
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2006). Many more cases are pending. 

Earlier this summer, almost a year after the set of /?a/w/705 opinions was issued, 
the Corps and EPA finally issued long-awaited formal guidance on Rapanosoicv^ how the 
term "navigable waters" was to be interpreted in terms of regulating waters of the 
United States, entitled Clean Water Act Jurisdiction Following trie U.S. Supreme Court's 
Decision in Rapanos v. United States & Carabeii v. United States. I use the term 
"guidance" loosely in this context, because it does not read as a document that I would 
find guiding in many cases if I were an EPA or Corps' employee trying to make a 
particularized decision with respect to a permit application. It leaves more questions 
unanswered than answered, and in my opinion also leaves unregulated waters that 
should be regulated based on both original Congressional intent and the language of 
the Rapanos opmon itself, particularly that of Justice Kennedy. 

The guidance directs that the agencies automatically assert jurisdiction over the 
following limited set of waters: traditional navigable waters; wetlands adjacent to 
traditional navigable waters; non-navigable tributaries of traditional navigable waters 
that are relatively permanent (i.e., the tributaries typically flow year-round or have 
continuous flow at least seasonally); and wetlands that directly abut such tributaries. 
However, for other waters that used to be regulated under the former framework, the 
agencies now must perform a fact-specific analysis in each case to determine whether 
such waters have a "significant nexus" with a traditional navigable water. Waters 
requiring such an analysis include non-navigable tributaries that do not typically flow 
year-round or have continuous flow at least seasonally; wetlands adjacent to such 
tributaries; and wetlands adjacent to but that do not directly abut a relatively 
permanent non-navigable tributary. 

To perform the "significant nexus evaluation" agency personnel will have to 
"assess the flow characteristics- and functions of the tributary itself and the functions 
performed by all wetlands adjacent to the tributary to determine if in combination they 
significantly affect the chemical, physical and biological integrity of downstream 
traditional navigable waters." A "significant nexus" is defined to include consideration 
of hydrologic and ecologic factors. While each permit application or jurisdictional 
determination does require case-by-case work, such a level of analysis as directed by 
the guidance will, in the best case, almost surely paralyze an already overworked 
regulatory staff. In the worst case, it will mean jurisdiction will not be claimed for 
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waters that Congress (and Justice Kennedy) intended be covered by the Clean Water 
Act, because it is simply to difficult to do the requisite analysis. 

The documentation that will be required for an assertion of jurisdiction is 
potentially daunting. As the guidance suggests, any given record will now need to 
reflect "all pertinent documentation and analyses" including perhaps (but not 
necessarily) maps, aerial photography, soil surveys, watershed studies, local 
development plans, literature citations, and references from studies pertinent to the 
parameters being reviewed. The level of documentation is anticipated to vary among 
projects, but what exactly will be enough is entirely unclear. This is sure to iead to 
frustration among applicants and staff on all levels, and many court battles. 

Recent press coverage and other sources suggest that some stakeholder groups 
had access to early drafts of the guidance document and made strong comments on 
the original interpretation drafted by the regulatory agencies, which apparently was 
much broader in terms of interpreting covered waters than the final version. It would 
thus seem that these apparently one-sided comments may have led to a watered-down 
version of the guidance. 

As the front-line regulator under the Section 404 program, the Corps performs 
its responsibilities primarily through delegation to district engineers and more than 

1.000 regulatory personnel nationwide. On rare occasions, the decisions of district 
engineers may be "elevated" for review by the very small Corps headquarters' staff or 
an administrative appeal sought through regional offices. The ERA also has an 
important regulatory, enforcement and oversight role under 404, which includes the 
ultimate authority for determining which waters are "waters of the U.S." and the ability 
to veto permits that a issued by the Corps, an authority very rarely invoked. The ERA 
has even more authority under other sections of the Clean Water Act. 

Each year, the Corps processes close to 90,000 permit applications and about 

100.000 jurisdictional determinations under the Section 404 program. Significantly less 
than one percent of permit applications are denied. Thus the odds are that if you apply 
for a permit to undertake development or other activities under Section 404, you will 
receive such a permit. Now, admittedly it does require some investment of resources 
and take some time for the permit to be processed (particularly if it is a large-impact 
project necessitating a full individual permit application). But at the end of the day you 
are highly likely to be issued a permit and allowed to undertake activities in the waters 
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of the United States, if only you ask. 

As my recent research has shown in an article published in the May issue of the 
Environmental Law Reporter entitled Survey Says: Army Corps No Scalian Despot {copi 
attached to this testimony), Customer Service Surveys filled out by applicants after 
undertaking the process of securing a Corps permit or jurisdictional determination 
surprisingly reveal that many applicants are delighted with the permitting process. 
Though some applicants do express concern about the time the permit process requires 
and have a few other complaints, an impressive percentage of applicants give the Corps 
perfect marks in their overall ranking of the permitting experience. This belies the 
claims made by a few permit applicants - and repeated by Justice Scalia in the Rapanos 
plurality opinion - that the Corps regulatory process is overly burdensome and 
excessively time-consuming for the permitted community. Not only do the data 
reflecting input from thousands of permitted community representatives nationwide 
demonstrate that this alleged level of permitting delays and burdens is inaccurate, the 
data also contradict claims of critics who say that the majority of the regulated 
community is extremely dissatisfied with what it perceives as an unnecessarily 
burdensome permitting process. Quite simply, applicants are for the most part not only 
content, but in many cases quite pleased, witii their experiences seeking authorization 
from the Corps to undertake activities in waters of the United States. There is no 
reason to believe, therefore, that a return to the pre-5fW4/VCCregulatory framework 
would be overly burdensome on those who must seek permits for activities they wish to 
undertake. 

Yet despite this contentment with the current system, and my belief that 
Congress was clear back in the 1970's, it is my reluctant conclusion that the time has 
come to amend the Clean Water Act. One bill currently before Congress, H.R. 2421, 
the Clean Water Restoration Act, will go far in helping alleviate the confusion that has 
developed in recent times as to the intended scope of the Act. It should be enacted 
into law. 

I personally believe that this bill could have gone farther in dealing with 
additional important issues facing our wetlands today. One such issue is jurisdiction 
over activities in wetlands and the debate that has developed subsequent to the so- 
called Tulloch rule and interpretations of the term "discharge." After the geographic 
jurisdictional quandary that H.R. 2421 is intended to address, I believe this is the most 
important issue facing our nation's waters today. Furthermore, the debate over 
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required mitigation measures is another critical area endangering the future of the 
nation's waters. Yet even without addressing the authority of the Clean Water Act In 
these other two other crucial areas, the bill currently before Congress would be an 
important positive step toward proterting the nation's waters. 

I am aware that there are some who have questioned the constitutionality of the 
pending legislation. Constitutionality is important. Because our federal government is 
a government of limited powers, it is vital that federal law be based on authority 
granted pursuant to the United States Constitution. The primary clause of the 
constitution supporting the Clean Water Act (and many other environmental laws) is 
the Commerce Clause, U.S. Constitution, article I, section 8. Regulation of our nation's 
waters, including wetlands, is the quintessential example, in my opinion, of such 
commerce connections. A recent study by the non-partisan Environmental Law 
Institute examined this very issue, entitled Anchoring the Clean Water Act: Congress's 
Constitutional Sources of Power To Protect rite Nation's Waters , available at 
http;//www.elistore.org/reports_detail.asp?ID=11224 (copy attached). That study 
concluded that "[t]he Commerce Clause has served as the basis for nearly every major 
environmental and public health law passed by Congress, including the Clean Water 
Act. Despite repeated legal challenges to the constitutionality of these laws— including 
laws that of necessity regulate local, intrastate activities affecting land and water 
resources— neither the Supreme Court nor federal appellate courts have ever struck 
down an environmental statute as exceeding Congress's commerce power. Instead, the 
courts have reaffirmed that the Commerce Clause authorizes Congress to engage in 
three general categories of regulation: direct regulation of the 'channels' of interstate 
commerce; regulation of the 'instrumentalities' of interstate commerce, and persons or 
things in interstate commerce; and regulation of 'activities that substantially affect 
interstate commerce.'" I concur with this analysis, and it is my belief that this proposed 
legislation, like the Clean Water Act itself, is firmly grounded in the commerce power 
and that the issues raised by opponents should not derail this important undertaking. 

One a related note, scientists have shown the crucial importance of wetlands and 
headwaters in terms of the ecological function of economically important navigable 
waters time and again. For example, in 2003, the Society of Wetlands Scientists 
devoted an entire issue of their quarterly peer-reviewed journal. Wetlands VoI. 23, 

Issue 3 to the science of isolated wetlands, in a reflection on the SM^^/VCCdecision. 
These scientific articles demonstrated the importance of isolated wetlands to the overall 
health of varied ecosystems, and in some cases to the condition of nearby waters of the 
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United States. More recently, in February of ttiis year, the Journal of the American 
Water Resources Association dedicated Vol. 43 Issue 1 {^available at 
http :flwNw. blackwell-svnerQv.com/toc/iawr/43/'l ) to scientific analysis of the impact of 
headwaters on water quality and related issues. I have provided copies of both of 
these issues to Committee staff for inclusion in the record. Such scientific assessments 
not only enrich our understanding of the resources as policy decisions are made, they 
also help assure that requisite commerce clause connections can be demonstrated to 
those who may express doubts. 

I am also aware that some are interpreting H.R. 2421 as potential expanding the 
reach of the Clean Water Act into places as laughable as birdbaths and kiddie 
swimming pools, both of which inhabit my backyard. Such claims seem to me a red 
herring. The language in the pending legislation tracks regulatory language that was 
used for many years without such overreaching by Corps staff, and there is no reason 
to think that such interpretations would begin if such legislation were enacted. The 
legislation as written should reach only to those waters that are essential to the overall 
health of the nation's waters. A redefinition such as that proposed is not, in my 
opinion, overreaching. It would rather restore the authority Congress intended to grant 
decades ago, and which faulty interpretation has eroded. It would also eliminate the 
enormous confusion that exists in the wake of the /?ay! 0 /?as decision and the new 
guidance. 

Before I close, let me remind the Committee members of something I covered 
briefly above and that you undoubtedly already know. The definition being debated 
now - the term "navigable waters" and what it means - is not unique to Section 404 of 
the Act. The term at issue - the definition in section 502 - applies to the entire Act. 
Thus, decisions made with respect to this definition apply to the Clean Water Act as a 
whole. 


And finally, in closing, I reiterate something I wrote to conclude a recent piece 
published in a book of essays put out by the top-ranked environmental program at 
Vermont Law School entitled Any Hope for Happily Ever After? Renecbons on Rapanos 
and the Future of the Clean Water Act Section 404 Program (copy attached). My essay 
was looking at whether a "happy ending" was possible in the recent jurisdictional 
debates discussed in this testimony. I wrote there: 


[I]t seems to be precisely some new magic words from Congress 
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that are needed to rectify this situation. In the parlance of this essay, 
thus, the rulers of the land will have to revisit and reaffirn their original 
directive on protecting the nation's waters. Predictions on whether that 
will be able to happen will, of course, be mixed. But the 110th Congress, 
with its new political make-up, may offer some hope for passage of 
clarifying language. Something like the Clean Water Authority Restoration 
Act, which would redefine "waters of the United States" using the long- 
standing regulatory language as"all waters subject to the ebb and flow of 
the tide, the territorial seas, and ail interstate and intrastate waters and 
their tributaries. Including lakes, rivers, streams (including intermittent 
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet 
meadows, playa lakes, natural ponds, and all impoundments of the 
foregoing, to the fullest extent that these waters, or activities affecting 
these waters, are subject to the legislative power of Congress under the 
Constitution." would be a definite step in the right direction, especially 
with respect to the jurisdictional matter... 

Mr. Chairman and Members of the Committee, I again thank you for inviting me 
to speak with you today, and would be happy to answer questions at this time. 
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i 

QUESTIONS PRESENTED 

No. 04-1034 

Rapanos v. United States 

1. Does the Clean Water Act prohibition on unpermitted, 
discharges to “navigable waters” extend to nonnavigable 
wetlands that do not even abut a navigable water? 

2. Does extension of Clean Water Act jurisdiction to every 
intrastate wetland with any sort of hydrological connec- 
tion to navigable waters, no matter how tenuous or remote 
the connection, exceed Congress’ constitutional power to 
regulate commerce among the states? 

No. 04-1384 

Carabell v. United States Army Corps of Engineers 

1. Does the Clean Water Act extend to wetlands that are 
hydrologically isolated from any of the “waters of the 
United States”? 

2. Do the limits on Congress’ authority to regulate 
interstate commerce preclude an interpretation of the 
Clean Water Act that would extend federal authority to 
wetlands that are hydrologically isolated from any of the 
“waters of the United States”? 
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INTEREST OF AMICI CURIAE^ 

Amici are current and former members of the United 
States Congress, both Republicans and Democrats, all but 
one of whom were members of the 92nd Congress, which 
in 1972 initially adopted the pivotal definitions of the 
Clean Water Act at issue in this case. In addition, the 
amici include former Senators who were members of the 
95th Congress and who voted in 1977 to reaffirm the broad 
scope of waters protected by the Clean Water Act. All of 
the amici supported the Clean Water Act and many played 
critical roles in the development and enactment of the 
1972 legislation and the 1977 amendments. 

Amici include the following; The Honorable John D. 
Dingell of Michigan, the “Dean of the House,” was elected 
as a Democrat to the U.S. House of Representatives by 
special election to the Eighty-fourth Congress and has 
served from December 13, 1955 to the present; the Honor- 
able John Conyers, Jr. of Michigan was elected as a 
Democrat to the U.S. House of Representatives to the 
Eighty-ninth Congress and has served from January 3, 
1965 to the present; the Honorable Robert F. Drinan was 
elected as a Democrat from Massachusetts to the U.S. 
House of Representatives to the Ninety-second Congress 
and served from January 3, 1971 to January 3, 1981; the 
Honorable Gary W Hart was elected as a Democrat from 
Colorado to the U.S. Senate in 1974 and served from 
January 3, 1975 to January 3, 1987; the Honorable Ken- 
neth W. Hechler of West Virginia was elected as a Democ- 
rat to the U.S. House of Representatives to the Eighty- 
sixth Congress and served from January 3, 1959 to Janu- 
ary 3, 1977; the Honorable Charles McCurdy Mathias, Jr. 


‘ Under Rule 37.6 of this Court, the parties have consented to the 
filing of this brief by the Members and former Members of Congress. 
This brief was not written in whole or in part by counsel for a party, 
and no one other than amici and counsel made a monetary contribution 
to its preparation and submission. 
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of Maryland was elected as a Republican to the U.S. House 
of Representatives to the Eighty-seventh Congress and 
served from January 3, 1961 to January 3, 1969, and was 
elected to the U.S. Senate in 1968 where he served from 
January 3, 1969 to January 3, 1987; the Honorable Paul 
N. (Pete) McCloskey, Jr. was elected to the U.S. House of 
Representatives as a Republican from California by 
special election to the Ninetieth Congress and served from 
December 12, 1967 to January 3, 1983; the Honorable 
Charles B. Rangel of New York was elected as a Democrat 
to the U.S. House of Representatives to the Ninety-second 
Congress and has served from January 3, 1971 to the 
present; and the Honorable Senator Richard Schultz 
Schweiker of Pennsylvania was elected as a Republican to 
the U.S. House of Representatives to the Eighty-seventh 
Congress and served from January 3, 1961 to January 3, 
1969, and was elected to the U.S. Senate in 1968 where he 
served from January 3, 1969 to January 3, 1981.’’ 

STATEMENT OF FACTS 

Both of these cases involve wetlands that either the 
U.S. Environmental Protection Agency (EPA) or the U.S. 
Army Corps of Engineers (Corps) concluded - and the 
lower courts directly reviewing these cases affirmed - are 
“[wjetlands adjacent to,” 33 C.F.R. § 328.3(a)(7), “tributar- 
ies,” id. § 328.3(a)(5), to “waters which are currently used, 
or were used in the past, or may be susceptible to use in 
interstate or foreign commerce,” id. § 328.3(a)(1). Accord- 
ingly, consistent with Congress’ intent, these wetlands are 
considered “waters of the United States” and thus fall 
within EPA’s and the Corps’ authority under the Clean 
Water Act. See 33 U.S.C. § 1362(7) (defining “navigable 
waters” as “waters of the United States, including the 
territorial seas”). 


“ For more complete biographies of these distinguished current and 
former Members of Congress, go to http://bioguide.congress.gov. 
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With respect to the three different sites at issue in 
Rapanos, the wetlands were all found to be “adjacent” to 
tributaries to traditionally navigable waters. The Corps 
also specifically determined, and the lower courts affirmed 
as findings of fact, that all three sites have a “hydrological 
connection to navigable waters.” United States v. Rapanos, 
376 F.3d 629, 635 (6th Cir. 2004). The first site, known as 
“the Salzburg wetlands,” “ha[s] a surface water connection 
to tributaries of the Kawkawlin River which, in turn, flow 
into the Saginaw River and ultimately into Lake Huron.” 
Id. The second wetlands site, “the Hines Road site[,] ha[s] 
a surface connection to the Rose Drain which, in turn, has 
a surface connection to the Tittabawassee River.” Id. at 
642-43. Finally, the third site, “the wetlands at the Pine 
River . . . have a surface water connection to the Pine 
River, which flows into Lake Huron.” 7d. at 643. 

Similarly, the wetlands at issue in Cambell are 
located next to an unnamed ditch that is connected at one 
end to the Sutherland-Oemig Drain, which empties into 
Auvase Creek, which then empties into Lake St. Clair, 
which connects to Lake Huron and Lake Erie. Cambell v. 
United States Army Corps of Engineers, 391 F.3d 704, 708 
(6th Cir. 2004). The other end of the ditch flows into other 
ditches that also outlet into Auvase Creek and eventually 
into the Great Lakes drainage system. Id. at 705-06. 
Although berms, which were created when wetland mate- 
rial was excavated to create the unnamed ditch, separate 
the wetlands from the ditch, the wetlands fall under the 
regulatory definition of “adjacent wetlands” because that 
term includes “wetlands separated from other waters of 
the United States by man-made dikes or barriers, natural 
river berms, beach dunes, and the like.” 33 C.F.R. § 328.3(c). 
Despite the clear application of the regulation to their 
wetlands, the Cambell petitioners claim the Corps has no 
authority to regulate their wetlands because there is no 
hydrological connection between the wetlands and the 
ditch as a result of the berms. The Corps maintains that 
there is an occasional surface water connection when 
water overtops the berms. See BIO at 5, 9. Moreover, the 
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Corps concluded that the Carabell wetlands provide a 
valuable water storage function, and that filling the 
wetlands would likely result in “an increased risk of 
erosion and degradation of water quality” in the tradition- 
ally navigable waters of the Great Lakes. 391 F.3d at 706. 
There is, in other words, a connection between the wet- 
lands and the traditionally navigable waterway because 
the wetlands slow the flow of the surface water by first 
retaining it and then allowing it to slowly percolate as 
ground water. This, in turn, reduces scouring and erosion, 
which would increase pollution in traditionally navigable 
waters connected to these wetlands. See generally U.S. 
EPA, Functions and Values of Wetlands 1 (2001), http:// 
www.epa.gov/owow/wetlands/pdfifun_val.pdf (“Wetlands 
function like natural tubs or sponges, storing water and 
slowly releasing it. This process slows the water’s momen- 
tum and erosive potential, reduces flood heights, and 
allows for ground water recharge, which contributes to 
base flow to surface water systems during dry periods.”). 

SUMMARY OF ARGUMENT 

Because wetlands adjacent to traditionally navigable 
waters, or adjacent to tributaries to those waters, have 
significant impacts on traditionally navigable waters. 
Congress intended for them to be subject to regulation 
under the Clean Water Act. When Congress adopted the 
Federal Water Pollution Control Act amendments in 1972, 
it redefined the term “navigable waters” to mean “waters 
of the United States” for the primary purpose of improving 
water quality in the Nation. This definition of waters 
applies broadly to the Act’s water pollution control pro- 
grams, including those aimed at eliminating pollution 
from industrial waste and raw sewage, preventing oil 
spills, and regulating the discharge of dredge and fill 
material. 

Thus the EPA’s and the Corps’ inclusion of tributaries 
and “adjacent wetlands” in their regulatory definitions of 
“waters of the United States” and exercise of authority 
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over those waters is consistent with both the statute and 
Congress’ intent. Moreover, the connection between tradi- 
tionally navigable waters and these waters leaves no 
doubt that these cases fail to “raise the sort of grave and 
doubtful constitutional questions,” Rust v. Sullivan, 500 
U.S. 173, 191 (1991), that might require the Court to 
second-guess the Corps’ almost thirty-year-old regulation. 
Indeed, this Court upheld the regulation of such waters 
over twenty years ago in United States v. Riverside Bay- 
view Homes, Inc., 474 U.S. 121 (1985), a case that is quite 
similar to these. Because Congress intended for the Clean 
Water Act to reach the wetlands at issue here and there is 
no significant constitutional question raised by EPA and 
the Corps exercising authority over them, the Court 
should affirm the judgment of the Court of Appeals for the 
Sixth Circuit in both cases. 

ARGUMENT 

I. Congress Plainly Intended to Include All Tribu- 
taries and Adjacent Wetlands in the Term “Wa- 
ters of the United States” and Thereby Subject 
Them to Regulation Under the Clean Water Act 

The Clean Water Act® (CWA) defines “navigable 
waters” as “waters of the United States, including the 
territorial seas.” 33 U.S.C. § 1362(7). The question before 
this Court is whether the “adjacent wetlands” at issue in 
these cases are properly considered “waters of the United 
States” and thus subject to regulation under the Clean 
Water Act. 


^ The Federal Water Pollution Control Act is commonly referred to 
as the Clean Water Act following the 1977 amendments to the FWPCA. 
Pub. L. No. 95-217, 91 Stat. 1566 (1977) (“SEC. 518. This Act may be 
cited as the ‘Federal Water Pollution Control Act’ commonly referred to 
as the Clean Water Act.”). 



102 


6 

In Chevron U.S.A., Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842-43 (1984), this Court held 
that when interpreting a statute that an agency is charged 
with administering, “[i]f the intent of Congress is clear, 
that is the end of the matter; for the court, as well as the 
agency, must give effect to the unambiguously expressed 
intent of Congress.” Where one can discern Congress’ 
intent by “employing traditional tools of statutory con- 
struction,” id. at 843 n.9, that intent must be given effect. 
In this case, the intent of Congress is clear; all tributaries 
and adjacent wetlands like those at issue in these cases 
fall under the CWA. 

A. Congress Intended to Include Tributaries 
and Adjacent Wetlands in the Term “Waters 
of the United States.” 

In passing the CWA, Congress intended to embrace 
the broadest possible definition of “navigable waters” 
when it defined that term as “waters of the United States.” 
In particular, Congress intended that term to embrace 
both tributaries as well as wetlands that are adjacent to 
traditionally navigable waterways and wetlands that are 
adjacent to any tributaries connected to those waterways. 

i. Congress Intended Comprehensive Pro- 
tections Through the 1972 Act 

The 1972 adoption of the Federal Water Pollution 
Control Act (FWPCA) reflected Congressional commitment 
to comprehensively control water pollution, including 
protection of tributaries and wetlands. Congress intended 
in 1972 to replace the original FWPCA, passed in 1948. 
Federal Water Pollution Control Act, Pub. L. No. 80-845, 
62 Stat. 1155 (1948). That original act was limited to 
providing technical assistance to states, partially financ- 
ing municipal sewage treatment works, and providing 
authority to bring public nuisance lawsuits to abate 
interstate water pollution when all other means failed. 
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S. Rep. No. 92-414, at 95 (1971). The 1948 Act left states 
on their own to establish treatment requirements for 
pollution sources and to enforce them. Despite this law, by 
the 1960s the deterioration of the nation’s waters was 
alarmingly evident, and waters in many cities across the 
country were reduced to sewage receptacles for industrial 
and municipal waste. See Robert W. Adler, Jessica C. 
Landman and Diane M. Cameron, The Clean 'Water Act 20 
Years Later 5-7 (1993). 

During the decades leading up to the 1972 Act, the 
importance of wetlands to overall aquatic ecosystem 
functioning was steadily becoming apparent in the scien- 
tific community. The 1956 Fish and Wildlife Service’s 
publication of Samuel R Shaw and C. Gordon Fredine’s 
Wetlands of the United States* provided a new vocabulary 
- using the generic term “wetlands” in place of terms such 
as “swamp” or “bog” - that “conveyed positive symbolic 
value born from trustworthy scientific expertise.” Ann 
Vileisis, Discovering the Unknown Landscape: A History of 
America’s Wetlands 209 (1997). Known as Circular 39, the 
1956 report articulated a taxonomy of wetland types and 
clearly explained the value of wetlands as habitat for fish 
and wildlife. The authors urgently concluded that “[n]ever 
before in the Nation’s history has it been so necessary to 
plan for the setting aside of land and water areas to serve 
the future needs of fish and wildlife.” Shaw & Fredine, 
supra, at 9. As was true for other water quality matters, 
leaving wetlands and tributary protection in the control of 
individual states was not working. Public outcry de- 
manded a strong response. See, e.g., John and Mildred 
Teal, Life and Death of the Salt Marsh 262 (1969) (“This 
resource is much more extensive — the ribbon of green 
marshes along the eastern coast of North America, which 


’ Samuel P. Shaw & C. Gordon Fredine, Wetlands of the United 
States: Their Extent and Their Value to Waterfowl and Other Wildlife, 
Fish and Wildlife Service Circular 39 (1956), available at http://www. 
npwrc. usgs.gov/resource/1998/uswetlan/uswetlan.htm. 
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must be preserved almost in its entirety if its preservation 
is to have any real meaning.”); Kim Diana Connolly, 
Stephen M. Johnson and Douglas R. Williams, Wetlands 
Law and Policy: Understanding Section 404 2-7 (2006). 

ii. The Act’s Goals and Purposes and Other 
Provisions Indicate Congressional In- 
tent to Assert Broad Federal Authority 
Over Concerns Other Than Navigation 

In passing the 1972 FWPCA, Congress articulated one 
of the broadest ecosystem restoration and protection 
aspirations in all of environmental law; “to restore and 
maintain the chemical, physical, and biological integrity of 
the Nation’s waters.” 33 U.S.C. § 1251.® Courts routinely 
refer to this objective as the “guiding star” of the statute, 
see American Petroleum Institute v. EPA, 540 F.2d 1023, 
1028 (10th Cir. 1976); Kennecott Copper Corp. u. EPA, 612 
F.2d 1232, 1236 (10th Cir. 1979), or otherwise invoke the 
language as the main starting point for any analysis, see, 
e.g., PUD No. 1 of Jefferson County v. Washington Dept, of 
Ecology, 511 U.S. 700, 703 (1994); Arkansas v. Oklahoma, 
503 U.S. 91, 101, 105-06 (1992); United States v. Riverside 
Bayview Homes, 474 U.S. at 132. 

Congress’ 1972 objective was far removed from the 
limited goal of protecting navigation as in earlier laws like 
the Rivers and Harbors Act of 1899, 33 U.S.C. § 401 et seq. 
(2000), which prohibited the discharge of refuse into 
navigable waters “whereby navigation shall or may be 
impeded or obstructed.” 33 U.S.C. § 407. In addition, it 
broadened the law’s focus far beyond pollution in inter- 
state waters as in the earlier iterations of the FWPCA. 


* This statutory objective is reinforced in the statutory definition of 
“pollution” as the “man-made or man-induced alteration of the chemi- 
cal, physical, biological, and radiological integrity of water.” 33 U.S.C. 
§ 1362(19). 
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Both the House and Senate reports evinced their intent to 
restore aquatic ecosystems as closely as possible to their 
natural state, which clearly extends heyond the earlier 
traditional intent to provide only for navigation.® 

“To achieve this objective,” 33 U.S.C. § 1251(a), Con- 
gress listed seven goals, each of which indicates concern 
for values other than navigability. Id, § 1251(a)(l)-(6). The 
goals of the law, including “protection and propagation of 
fish, shellfish, and wildlife,” “recreation in and on the 
water,” elimination of “the discharge of toxic pollutants in 
toxic amounts,” and “programs for the control of nonpoint 
source pollution,” are broad. Id. § 1251(a). 

Perhaps most notably. Congress required the states or 
EPA to adopt water quality standards for all waters 
covered by the Act “taking into consideration their use and 
value for public water supplies, propagation of fish and 
wildlife, recreational purposes, and agricultural, indus- 
trial, and other purposes, and also taking into considera- 
tion their use and value for navigation.” Id. § 1313(c) 
(emphasis added). The fact that navigation was but one of 
many values for which the waters of the United States 
were provided statutory protection belies a narrow focus 
on only traditionally navigable waters. 

Members of Congress repeatedly emphasized the 
sweeping purposes of the 1972 amendments. For example, 
in the debates leading to Congress’ override of President 
Nixon’s veto of the legislation, which the President viewed 
as unconscionably expensive, Representative John D. 
Dingell of Michigan said: “The protection of our natural 
resources, particularly our waterways which serve our 
health and wildlife needs and the recreational needs of 


^ S. Rep. No. 92-414, at 12 (1972), reprinted in 1972 U.S.C.C.A.N. 
at 3742; H.R. Rep. No. 92-911, at 76-77 (1972), both quoted infra-, see 
also Robert W. Adler, The Two Lost Books in the Water Quality Trilogy: 
The Elusive Objectives of Physical and Biological Integrity, 33 Envtl. L. 
29, 44-46 (2003). 
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urban and rural areas cannot in any sense whatsoever be 
described as unconscionable.” 118 Cong. Rec. 37,058 (Oct. 
18, 1972) (emphasis added). In short. Congress sought to 
protect water quality for a wide range of natural resource 
values, and not merely to preserve navigability of large 
waterways. 

iii. The Legislative History of the Term 
“Navigable Waters” Indicates Congres- 
sional Intent to Broadly Cover Waters of 
the United States, Not Just Tradition- 
ally Navigable Waters 

Both the House and Senate versions of the bills to 
amend the FWPCA were written to expand federal author- 
ity to control and ultimately eliminate discharges of all 
types of water pollution across the country. H.R. 11,896, 
92nd Cong. (1971); S. 2770 92nd Cong. (1971). They both 
sought to restructure the nation’s federal authority to 
control water pollution while drawing upon much of the 
structure and language of earlier statutes. Thus, in their 
original bills, both bodies borrowed the term “navigable 
waters” from existing laws, and originally included a 
definition that itself used the term “navigable.”’ However, 
in the reports discussing their respective versions of the 
legislation, members of both chambers expressed concern 
about potentially narrow interpretations of what waters 
they intended the Act to cover. 


’ In the Senate, the definition read “the term navigable waters 
means the navigable waters of the United States, portions thereof, and 
the tributaries thereof, including the territorial seas and the Great 
Lakes. S. 2770, 92nd Cong. 502(h) (1971). The House bill’s definition 
read “[t]he term ‘navigable waters’ means the navigable waters of the 
United States, including the territorial seas.” H.R. 11,896, 92nd Cong. 
502(8) (1971). 
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The House Public Works Committee stated: 

The Committee is reluctant to define the 
term ‘navigable waters.’ This is based on the fear 
that any interpretation would be read narrowly. 

This is not the Committee’s intent. The Commit- 
tee fully intends the term ‘navigable waters’ be 
given the broadest possible constitutional inter- 
pretation unencumbered by agency determina- 
tions which have been made or may be made for 
administrative purposes.” 

H.R. Rep. No. 92-911, at 76-77 (1972). The Senate Com- 
mittee on Public Works likewise stated: 

The control strategy of the Act extends to 
navigable waters. The definition of this term 
means the navigable waters of the United 
States> portions thereof, tributaries thereof, and 
includes the territorial seas and the Great 
Lakes. Through a narrow interpretation of the 
definition of interstate waters the implementa- 
tion [of the] 1965 Act was severely limited. Water 
moves in hydrologic cycles and it is essential that 
discharges of pollutants be controlled at the 
source. Therefore, reference to the control re- 
quirements must be made to the navigable wa- 
ters, portions thereof, and their tributaries. 

S. Rep No. 92-414, at 77 (1971). 

Although the House report focused on the need for a 
broad constitutional interpretation of the Act’s scope while 
the Senate report spoke to the scientific reality of waters 
being interconnected, both bodies signaled their desire not 
to constrain the reach of the Act to those waters previously 
protected solely on the grounds of traditional navigability. 
In other words. Congress adopted a new view as to the 
nature of pollution and how to control it at a federal level. 

When the House and Senate met in Conference 
Committee to finalize the 1972 Act, they took an addi- 
tional step to ensure that the definition of “navigable 
waters” did not result in unduly narrow interpretations. 
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As discussed in the report of the Conference Committee, 
the House version of the definition was accepted into the 
final bill, but the word “navigable” was deleted from the 
definition. Thus, the new definition read as follows: “The 
term ‘navigable waters’ means waters of the United 
States, including the territorial seas,” S. Rep. No. 92-1236, 
at 144 (1971). The Conference report adopted the precise 
terminology of the earlier House Public Works Committee 
report to confirm that the term “must be given the broad- 
est constitutional interpretation,” and proclaimed that the 
interpretation of this definition must be “unencumbered 
by agency determinations which have been made or may 
be made for administrative purposes.” Id. 

Finally, the debate in Congress on final passage of the 
Act confirmed the conference report’s intent that the law 
be given broad application. Representative Dingell, who 
reported the conference committee bill to the House, 
explained the definition in his statement: 

[The] conference bill defines the term “navigable 
waters” broadly for water quality purposes. It 
means all “the waters of the United States” in a 
geographical sense. It does not mean “navigable 
waters of the United States” in the technical 
sense as we sometimes see in some laws. The 
new and broader definition is in line with more 
recent judicial opinions which have substantially 
expanded that limited view of navigability - de- 
rived from the Daniel Ball case (77 U.S. 557, 563) 

- to include waterways which would be “suscep- 
tible of being used * * * with reasonable im- 
provement,” as well as those waterways which 
include sections presently obstructed by falls, 
rapids, sand bars, currents, floating debris, et 
cetera [citing cases]. . . . 

[T]his new definition clearly encompasses all wa- 
ter bodies, including main streams and their 
tributaries, for water quality purposes. No longer 
are the old, narrow definitions of navigability, as 
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determined by the Corps of Engineers, going to 
govern matters covered by this bill. Indeed, the 
conference report states on page 144: “The con- 
ferees fully intend that the term navigable wa- 
ters be given the broadest possible constitutional 
interpretation unencumbered by agency deter- 
minations which have been made or may be 
made for administrative purposes.” 

118 Cong. Rec. 33,756-57 (Oct. 4, 1972). 

Particular attention should be paid to Representative 
Dingell’s pivotal opening sentence of the passage, which 
set the context for the rest of the explanation. He said that 
“the conference bill defines the term ‘navigable waters’ 
broadly for water quality purposes.” Id. (emphasis added). 
This opening sentence indicates that the new definition 
should be interpreted “broadly,” but more important is the 
related reasoning. Representative Dingell signaled that 
the purpose of the bill’s expanded jurisdictional definition 
was to protect water quality as an independent value, and 
not merely “navigation” or “navigability” as one of the 
many possible impacts of water pollution on interstate 
commerce. 

The manner in which both the Senate and House 
committees defined this overriding objective belies any 
possibility that Congress intended to focus narrowly on 
navigable waters, as opposed to all “waters of the United 
States” that might affect the ecosystem integrity objective 
of the law. The 1972 Senate Report, for example, confirms 
the intent to restore entire aquatic ecosystems to as close 
as possible to their natural state: 

Maintenance of such integrity requires that any 
changes in the environment resulting in a physi- 
cal, chemical or biological change in a pristine 
water body be of a temporary nature, such that 
by natural processes, within a few hours, days or 
weeks, the aquatic ecosystem will return to a 
state functionally identical to the original. . . . 
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In those water bodies which are not pristine, it 
should be the national policy to take those steps 
which will result in change towards that pristine 
state in which the physical, chemical and biologi- 
cal integrity of the water body can be said to ex- 
ist .. . an objective which minimizes the burden 
to man in maintaining a healthy environment, 
and which will provide for a stable biosphere that 
is essential to the well-being of human society. 

S. Rep. No. 92-414, at 76 (1972) (emphasis added); see also 
H.R. Rep. No. 92-911, at 76-77 (1972) (discussing the goal 
of the legislation as preserving natural ecosystem struc- 
ture and function). 

Because aquatic ecosystems are comprised of intri- 
cately connected hydrological systems, the legislative 
history further reflects Congress’ understanding that even 
traditionally navigable waters could be protected only if 
the aquatic ecosystem as a whole was protected. In ex- 
plaining the related definition of “discharge of a pollut- 
ant,” 33 U.S.C. § 1362(12), for example, Representative 
Dingell noted that discharges covered by the Act need not 
be directly to a waterway if pollutants degraded down- 
stream waters after transport over land. 118 Cong. Rec. 
33,758. The 1971 Senate Report articulated a similar 
concept; “Water moves in hydrological cycles and it is 
essential that discharge of pollutants be controlled at the 
source.” S. Rep. No. 92-414 (Oct. 28, 1971), at 77. Thus, 
the legislative history repeatedly clarifies that the Act 
covers not only traditionally navigable waterways, but 
smaller streams, all tributaries, and wetlands that form 
components of and are essential to the “chemical, physical, 
and biological integrity” of the larger aquatic ecosystem. 
E.g., 118 Cong. Rec. 33,756-57 (Oct. 4, 1972) (Representa- 
tive Dingell’s statement that the bill applied to “all water 
bodies, including main streams and their tributaries, for 
water quality purposes”); 118 Cong. Rec. 40,192 (Repre- 
sentative Dingell’s statement regarding the need to pre- 
serve wetlands); S. Rep. No. 92-414, supra, at 77 (coverage 
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of “navigable waters, portions thereof, and their tributar- 
ies”). 

In order to accomplish the above-described jurisdic- 
tional expansion. Congress deliberately deleted the term 
“navigable” from its statutory definition of “navigable 
waters” in the text of the Act. As one scholar has noted, 
“after 1972, federal courts and legal commentators began 
to call ‘the navigable waters of the United States’ the 
'traditional navigable waters of the United States’ to 
clearly distinguish that term from the much more exten- 
sive geographic jurisdiction of the FWPCA of 1972.” Lance 
D. Wood, Don’t Be Misled: CWA Jurisdiction Extends to All 
Non-Navigable Tributaries of the Traditional Navigable 
Waters and to Their Adjacent Wetlands (A Response to the 
Virginia Albrecht/Stephen Nickelsburg ELR Article, the 
Fifth Circuit’s Decision In re Needham, and to the Supreme 
Court’s Dicta in SWANCC), 34 Envtl. L. Rptr. 10,187 
(2004); see, e.g., Hanson v. United States, 710 F. Supp. 
1105, 1108 (E.D. Tex. 1989); Bayou Des Families Develop- 
ment Corp. V. U.S. Corps of Engineers, 541 F. Supp. 1025, 
1036 (E.D. La. 1982); American Dredging Co. v. Dutchy- 
shyn, 480 F. Supp. 957, 960 (E.D. Pa. 1979); NRDC v, 
Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975). 

B. To Meet the Law’s Broad Pollution Pre- 
vention and Water Quality Goals, Con- 
gress Adopted One Definition of “Waters 
of the United States” To Govern All of the 
Act’s Programs 

Petitioners’ suggestion that wetlands such as theirs 
fall outside of the term “navigable waters” is not only 
contrary to the letter and history of the CWA, it would 
frustrate Congress’ goals in enacting this comprehensive 
law by excluding from CWA jurisdiction vast amounts of 
ecologically valuable wetlands adjacent to the innumerable 
tributaries not considered traditionally navigable waters. 
This omission would adversely affect water quality, flood 
control, and habitat for the traditionally navigable water 
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bodies lying downstream. It would also improperly narrow 
other CWA provisions designed to address the full range of 
water pollution problems identified by Congress, as these 
other provisions of the law all rely on the same definition 
waters in CWA § 502(7). These include CWA § 301, the 
broad prohibition on discharging into waters without a 
permit, the CWA § 402 permit program, which covers all 
polluting discharges other than dredged or fill material, 
and CWA provisions relating to water quality standards 
(including CWA § 401), oil pollution prevention and 
cleanup (CWA § 311), and toxic effluent standards and 
prohibitions (such as CWA § 307). These regulatory pro- 
grams administered by EPA all use what is essentially the 
same definition of “waters of the United States” that the 
Corps has relied on to implement the § 404 dredge and fill 
permit program. Opinion of Attorney General Benjamin 
Civiletti, 43 Op. Att’y Gen. 15.® 

Tying EPA’s and Corps’ hands so the agencies cannot 
effectively protect water quality or eliminate discharges at 
their source is not what Congress intended in 1972 when 
it enacted its comprehensive, interstate solution for 
a perceived national crisis concerning water pollution. 
Indeed, petitioners’ narrow interpretation is directly contraiy 
to Congress’ express intent that the term “navigable waters” 


“ “The term ‘navigable waters’ ... is a linchpin of the Act . , . , 
critical not only to the coverage of 404, but also to the coverage of the 
other pollution control mechanisms established under the Act. ... Its 
definition is not specific to 404, but is included among the Act’s general 
provisions. It is, therefore, logical to conclude that Congress intended 
that there be only a single judgment as to whether - and to what extent 
- any particular water body comes within the jurisdictional reach of the 
federal government’s pollution control authority. We find no support 
either in the statute or its legislative history for a conclusion that a 
water body would have one set of boundaries for purposes of dredged or 
fill permits under 404 and a different set for purposes of the other 
pollution control measures in the Act.” 43 Op. Att’y Gen. No. 15, at 5 
(Sept. 5, 1979). 
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be given the “broadest possible constitutional interpreta- 
tion." 


C. The Court Should Not Disregard the 
Agencies’ Definition. 

Despite the clear intent of Congress to include adja- 
cent wetlands within the definition of “waters of the 
United States,” Petitioners assert that EPA’s and Corps’ 
interpretation raises constitutional concerns and therefore 
the Court should interpret the statute without reference to 
the agency’s regulation. See Solid Waste Agency of North- 
ern Cook County v. United States Army Corps of Engineers 
(SWANCC), 531 U.S. 159, 172-73 (2001) (“Where an 
administrative interpretation of a statute invokes the 
outer limits of Congress’ power, we expect a clear indica- 
tion that Congress intended that result. This requirement 
stems from our prudential desire not to needlessly reach 
constitutional issues and our assumption that Congress 
does not casually authorize administrative agencies to 
interpret a statute to push the limit of congressional 
authority.” (citation omitted)). 

The agency regulations at issue in this case, however, 
which are faithful to Congress’ intent to protect all navi- 
gable waters and all of their tributaries, do not even 
remotely invoke the outer edge of Congress’ power. The 
agencies argued, and the reviewing courts in these cases 
agreed, that the waters at issue here are all “adjacent” to 
traditionally navigable waters or tributaries thereto. 
Therefore, they are governed by 33 C.F.R. § 328.3(a)(7), 
which applies to “[wjetlands adjacent to” waters such as 
tributaries, id. § 328.3(a)(5), to “waters which are cur- 
rently used, or were used in the past, or may be suscepti- 
ble to use in interstate or foreign commerce,” id. 
§ 328.3(a)(1). 

Notably, this case does not rely on the regulation at 
issue in SWANCC, 33 C.F.R. § 328.3(a)(3), which governs 
“[a]ll other waters . . . the use, degradation or destruction 
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of which could affect interstate or foreign commerce . . . 
i.e., waters which are not navigable themselves, tributary 
to navigable waters, or wetlands adjacent to such waters. 
While amici do not agree with the treatment of this 
regulation in SWANCC, that regulation is not before the 
Court under the facts of these cases, and its scope and 
constitutionality is not at issue here. 

Instead, because there is a direct connection between 
adjacent wetlands and traditionally navigable waters 
evident in both situations, these cases fall within the first 
category of Congress’ authority under the Commerce 
Clause to “regulate the use of the channels of interstate 
commerce.” United States v. Lopez, 514 U.S. 549, 558 
(1995). This power generally “allows Congress to make 
laws that protect the flow of commerce.” United States u. 
Deaton, 332 F.3d 698, 706 (citing Heart of Atlanta Motel, 
Inc. V. United States, 379 U.S. 241, 257 (1964) (upholding 
congressional power to bar racial discrimination in hotels 
because this discrimination had a “disruptive effect ... on 
commercial intercourse”) and United States v. Darby, 312 
U.S. 100, 114-15 (1941) (upholding congressional power to 
forbid interstate commerce in goods made by child labor 
because traffic in such goods encourages “competition . . . 
injurious to the commerce”)). 

This Court has repeatedly confirmed Congress’ power 
over waters such as those at issue here without limit to 
waters that are themselves navigable; 

[I]t cannot properly be said that the constitu- 
tional power of the United States over its waters 
is limited to control for navigation. ... In truth 
the authority of the United States is the regula- 
tion of commerce on its waters. Navigability. . . . 
is but part of this whole. Flood protection, water- 
shed development, recovery of the costs of im- 
provements through utilization of power are 
likewise parts of commerce control. . . . [The] au- 
thority is as broad as the needs of commerce. 
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United States v. Appalachian Electric Power Co., 311 U.S. 
377, 426-27 (1940); see also Kaiser Aetna v. United States, 
444 U.S. 164, 173 (1979) (“Reference to the navigability of 
a waterway adds little if anything to the breadth of Con- 
gress’ regulatory power over interstate commerce.”) 
(Rehnquist, J.). 

As discussed above, Congress intended that the CWA 
protect water resources broadly. At a minimum, however, 
by reducing the input of pollutants into waterways, the 
Act prevents major blockages or other hazards in or 
impairments to these waters, such as keeping the Cuya- 
hoga River from catching fire, as it did in 1969, due to “a 
slick of industrial waste.” SWANCC, 531 U.S. at 174 
(2001) (Stevens, J., dissenting); see also Kernan v. Ameri- 
can Dredging Co., 355 U.S. 426, 427 (1958) (detailing the 
death of a seaman due to the ignition of petroleum pollut- 
ants floating on the surface of the Schuylkill River in 
Philadelphia). 

Congress’ power to ensure that traditionally navigable 
waters are free of such hazards cannot mean that it may 
only restrict discharges of pollutants directly into those 
waters. Discharges into the tributaries and wetlands 
adjacent to those tributaries can be just as detrimental. As 
the Sixth Circuit explained; 

It would, of course, make a mockery of [Con- 
gress’] powers if its authority to control pollution 
was limited to the bed of the navigable stream it- 
self. The tributaries which join to form the river 
could then be used as open sewers as far as fed- 
eral regulation was concerned. The navigable 
part of the river could become a mere conduit for 
upstream waste. 

United States v. Ashland Oil & Transp. Co., 504 F.2d 1317, 
1326 (6th Cir. 1974); see also Oklahoma ex rel. Phillips v. 
Atkinson Co., 313 U.S. 508, 523 (1941) (“It is clear that 
Congress may exercise its control over the non-navigable 
stretches of a river in order to preserve or promote commerce 
on the navigable portions.”). Accordingly, the regulatory 
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definition of tributary is broad, as Congress intended, and 
includes all waterbodies that flow into navigable waters. 
Cf. United States v. Gerke, 412 F.3d 804, 805-06 (7th Cir. 
2005) (“A stream can be a tributary; why not a ditch? A 
ditch can carry as much water as a stream, or more; many 
streams are tiny. It wouldn’t make much sense to interpret 
the regulation as distinguishing between a stream and its 
manmade counterpart.”). 

With respect to adjacent wetlands in particular, the 
Corps explained in 1977 that if adjacent wetlands are 
polluted or otherwise filled so that they are unable to 
function, that directly impacts the water quality in the 
entire aquatic system: 

The regulation of activities that cause water 
pollution cannot rely on . . . artificial lines [such 
as the mean tide line and the ordinary high wa- 
ter mark] . . . but must focus on all waters that 
together form the entire aquatic system. Water 
moves in hydrological cycles, and the pollution of 
this part of the aquatic system, regardless of 
whether it is above or below an ordinary high 
water mark or mean high tide line, will affect the 
water quality of the other waters within the 
aquatic system. 

42 Fed. Reg. 37,121, 37,128 (July 19, 1977). 

Specifically, water quality in traditionally navigable 
waters is potentially affected by filling or otherwise 
polluting adjacent wetlands in three possible ways: (1) 
pollutants enter a wetland and thus the hydrological 
system and eventually make their way to traditionally 
navigable waters, polluting them; (2) a filled or polluted 
wetland is no longer able to remove pollutants from the 
water that runs through it as it would normally do, which 
leads to increased pollution in traditionally navigable 
waters; and (3) a filled wetland no longer slows and retains 
water and thus scouring occurs leading to increased 
erosion and pollution in the traditionally navigable wa- 
terways. See U.S. EPA, Functions and Values of Wetlands 



117 


21 

1 (2001), at httpjVwww.epa.gov/owow/wetlands/pdC'fun_val. 
pdf (describing the primary functions of wetlands as water 
storage and water filtration); United States v. Riverside 
Bayview Homes, No. 84-701, Brief for the United States at 3 
(“many wetlands purify water by holding nutrients and 
recycling pollutants”); id. at 39 n.29 (providing an extensive 
explanation of pollutant removal potential of wetlands). 

As the record makes clear, the three wetlands at issue 
in the Rapanos case have a demonstrated hydrological 
connection to the navigable waters and could have any of 
the three impacts on those waters discussed above were 
they polluted or filled. Accordingly, they clearly fall within 
Congress’ authority under the Commerce Clause. 

With respect to the wetlands at issue in Carabell, 
even if one assumes that there is no surface water connec- 
tion between the wetlands and the ditch they directly 
abut, that case too raises no significant constitutional 
questions. The Carabell case is, at a minimum, an exam- 
ple of the third category of water quality impacts resulting 
from filling or otherwise polluting wetlands. The connec- 
tion identified by the Corps was that if the Carabell 
wetlands were filled, there would be a significant reduc- 
tion in the retention of the surface water. This in turn 
would mean increased scouring and erosion and thus 
eventually increased pollution in the Great Lakes system. 
Congress’ power under the Commerce Clause surely allows 
it to prevent significant harms of this sort to traditionally 
navigable waters. 

In sum, the regulations at issue do not raise a “close” 
constitutional question because they cover only wetlands 
that are connected to traditionally navigable waters. 'This 
Court should therefore follow its usual practice under 
Chevron and conclude that, as Congress intended, the 
statute unambiguously embraces adjacent wetlands 
within the definition of “waters of the United States.” 

In the alternative, if the Court finds that the intent of 
Congress is not clear, it should afford deference to the 
Corps’ inclusion of adjacent wetlands because it is a 
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reasonable interpretation of the statute, as it did in 
Riverside Bayview Homes. See 474 U.S. at 131-34. Defer- 
ence to an agency’s determination is particularly appro- 
priate when the agency, such as EPA and the Corps here, 
administers a complex, technical statute. See, e.g., Pauley 
V. BethEnergy Mines, Inc., 501 U.S. 680, 697 (1991). These 
regulations are particularly reasonable in that they do not 
define the term “waters of the United States” to include 
each and every possible waterbody of the United States 
hut rather, consistent with the extensive legislative 
history discussed above, only those waters with an impact 
on traditionally navigable waters. 

Moreover, the inclusion of adjacent wetlands that are 
separated by barriers from traditionally navigable waters 
or tributaries to those waters is reasonable in that those 
wetlands are likely to have at least a groundwater connec- 
tion to the adjacent waterbody. See National Research 
Council, Wetlands, Characteristics and Boundaries 156 
(1995) (“Even water quality functions might not be sepa- 
rate for isolated and other wetlands because of the ground 
water connections between isolated wetlands and surface 
waters.”); R.W, Tiner, H.C. Bergquist, G.P. DeAlessio and 
M.J. Starr, Geographically Isolated Wetlands: A Prelimi- 
nary Assessment of Their Characteristics and Status in 
Selected Areas of the United States § 2 (2002), at http:// 
wetlands.fws.gov/Pubs_Reports/isolated/report.htm (even 
geographically-isolated wetlands can be “connected hy- 
drologically via groundwater connections to other wet- 
lands and to rivers and streams.”). In addition, including 
adjacent wetlands separated by human-made barriers 
prevents individuals and entities who have constructed or 
who are tempted to construct barriers or the like between 
their wetlands and a traditionally navigable water (or a 
tributary thereto) from evading the Act’s requirements. Cf 
Motor Vehicle Manufacturer’s Ass’n v. State Farm Mutual 
Automobile Ins. Co., 463 U.S. 29, 42 (1983) (“[A] reviewing 
court may not set aside an agency rule that is rational, based 
on consideration of the relevant factors and within the 
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scope of the authority delegated to the agency hy the 
statute.”). 

II. Under the Facts of Both Cases, Affirmance is 
Warranted Under United States v. Riverside 
Bay view Homes. 

A. Both Cases Are on All Fours With River- 
side Bayview. 

In Riverside Bayview, this Court upheld the authority 
of EPA and the Corps to exercise regulatory jurisdiction 
under the federal CWA over wetlands, like those at issue 
here, that are “adjacent to” navigable bodies of water, but 
that are “not regularly flooded by rivers, streams, and 
other hydrographic features more conventionally identifi- 
able as ‘waters.’” 474 U.S. at 131. The Court also held as a 
matter of regulatory interpretation that adjacent wetlands 
do not have to be flooded by surface waters to be included 
in the regulatory definition of wetlands. Id. at 129-31. 
Although these areas were not connected to traditionally 
navigable waters via surface hydrology, the District Court 
found that the soils supported wetland “vegetation that 
requires saturated soils for growth and reproduction,” that 
the soils were saturated due to ground water, and that 
“the wetland was adjacent to a body of navigable water, 
since the area characterized by saturated soil conditions 
and wetland vegetation extended beyond the boundary of 
[the] property to Black Creek, a navigable waterway.” Id. 
at 130-31. Notably, the District Court did not expressly 
find a hydrological connection between the waters of either 
Black Creek or Lake St. Clair and the ground water 
responsible for soil saturation on the property in question. 

The Court in Riverside Bayview declined to address, 
as unnecessary to its decision in the case, whether the Act 
covers “isolated” as well as adjacent wetlands. Id. at 131 
n.8. That distinction set the stage for the decision in 
SWANCC, which answered the question in the negative as 
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regards intrastate, isolated ponds connected only by 
migratoiy bird use. In SWANCC, however, this Court did 
not disturb the fundamental holding in Riverside Bayview 
that any waters that are adjacent to navigable waters 
remain subject to CWA jurisdiction. See SWANCC, 531 
U.S. at 167 (reiterating holding of Riverside Bayview as 
“the Corps had § 404(a) jurisdiction over wetlands that 
actually abutted on a navigable waterway”). 

The wetlands at issue in both Rapanos and Carabell 
are not like the “isolated” ponds in SWANCC but rather 
are almost identical to the wetlands at issue in Riverside 
Bayview. They all directly abut a tributary that feeds into 
navigable waters and as such, have direct and tremendous 
impacts on those waters. Because this Court upheld the 
regulations in circumstances very similar to these, there is 
no reason to change course. 

B. The History of the 1977 Amendments Re- 
lied on in Riverside Bayview Further Sup- 
ports Affirmance. 

When drawing a parallel to Riverside Bayview in 
these cases, it is important that the Court acknowledge, as 
it did in Riverside Bayview, Congress’ actions and state- 
ments indicating that it clearly intended the phrase 
“navigable waters” to include wetlands, without regard to 
artificial geographic limitations, when passing the 1977 
amendments. See Riverside Bayview, 474 U.S. at 137 
(“Although we are chaiy of attributing significance to 
Congress’ failure to act a refusal by Congress to overrule 
an agency’s construction of legislation is at least some 
evidence of the reasonableness of that construction, 
particularly where the administrative construction has 
been brought to Congress’ attention through legislation 
specifically designed to supplant it.”); cf. Minnehaha Creek 
Watershed Dist. v. Hoffman, 597 F.2d 617, 626 (8th Cir. 
1979) (relying on 1977 legislative history to determine 
regulatory scope of Section 404 as originally passed). 
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In 1977, the regulatory battle over the jurisdiction of 
the Act® was reflected by two competing approaches to 
amending the 404 program considered by Congress. As it 
had in 1972, the broader approach won out. 

The first approach was that taken in the bill reported 
out of the Senate Environment and Public Works Commit- 
tee, which sought to address various concerns regarding 
the implementation of the 404 program, especially work- 
load issues. Most importantly the Committee made clear 
that “[t]he committee amendment is designed to reaffirm 
this intent and dispel the widespread fears that the 
program is regulating activities that were not intended to 
be regulated.” S. Rep. No. 95-370, 95th Cong., 1st Sess. 
(1977), at 74-75. 

In response, during the Senate’s floor debate on the 
1977 amendments, Senator Lloyd Bentsen of Texas offered 
an amendment to the Environment and Public Works 
Committee’s bill that would have amended the Act to limit 
the scope of § 404 to only traditionally navigable waters 
and their adjacent wetlands. The Congressional Record 
contains a long debate held before the full Senate voted on 
the Bentsen plan to narrow the scope of the CWA protec- 
tions for wetlands and other waters from discharges of 
dredge and fill material. It is clear from the debate that all 
agreed that the scope of the Act since 1972 had reached all 
waters of the United States, and that bill as proposed 
would not reduce that scope of protection. 

As Senator Bentsen himself stated; “The committee 
has failed to recommend any reduction in the scope of the 
§ 404 permit program. . . . The program would still cover all 
waters of the United States, including small streams, ponds, 
isolated marshes, and intermittently flowing gullies.” 
123 Cong. Rec. 26,711 (Aug. 4, 1977). In supporting this 


® See generally Sam Kalen, Commerce to Conservation: The Call for 
a National Water Policy and the Evolution of Federal Jurisdiction Over 
Wetlands, 69 N. D. L. Rev. 873, 886-905 (1993). 



122 


26 

amendment, Senator John Tower of Texas referred to 
NRDC V. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975) - 
in which NRDC argued and the district court agreed that 
the Corps’ cramped reading of “navigable waters” was a 
failure to implement the full statutory mandate of the 
CWA - when he stated: “A court decision, coupled with an 
administrative decision, is causing us to be faced with a 
regulatory scheme which covers not just the rivers of the 
Nation but all surface waters and wetlands of the United 
States.” 123 Cong. Rec. 26,721-22 (Aug. 4, 1977). 

Opponents of Senator Bentsen’s amendment readily 
acknowledged that the Environment and Public Works 
Committee’s bill maintained the broad jurisdiction enacted 
in 1972, and argued why Senator Bentsen’s amendment to 
reduce jurisdiction of the Act should be rejected. In par- 
ticular, Senator Gary Hart of Colorado spoke at length on 
the shortcomings of the approach advocated by Senator 
Bentsen: 

The Congress can capitulate. The Congress can 
abandon the national interest. The Congress can 
permit activities of a dredge-and-fill nature to go 
forward on those small streams, marshes, wet- 
lands, and swamps which will make their way 
into the bigger waterways of this country and 
have a tremendous adverse effect on the people 
of this country and on their welfare, on their 
crops, on many of their activities. Or we can es- 
tablish a program of the sort the committee has 
established, which will protect all of those water 
systems; which will protect all of the elements of 
those systems, which will not permit dredge and 
fill activities to deposit very toxic materials into 
those waterways. 

123 Cong. Rec. 26,713 (Aug. 4, 1977). Likewise, Senator 
John H, Chafee of Rhode Island spoke passionately about 
the value of wetlands for the whole country and why 
Senator Bentsen’s proposal for eliminating broad federal 
protection for intrastate waters should be rejected: 
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I think it is important to bear in mind that 
marshes and wetlands are not a parochial re- 
sponsibility or an asset; they are not a local as- 
set; they are a national asset. They are not just 
confined within boundaries which happen to ex- 
ist for any one of our States. The wetlands per- 
form a vital part of the food chain for our 
wildlife. ... I should like to stress that these wet- 
lands are not something that belong to Louisiana 
or Rhode Island or Michigan or Minnesota. They 
belong to all the citizens. They are much too 
valuable to be abandoned to some unstable, 
fragmentary kind of protection. We must bear in 
mind that these wetlands are part of this larger 
system. They are not independent. They do not 
belong only to Minnesota, so that if Minnesota 
wants to fill them in, it is too bad for the Nation. 

We have to remember that it affects everything 
else downstream. There is a linkage between 
wetlands and streams and estuaries and rivers, 
and they all must live in harmony, through wise 
management. 

123 Cong. Rec. 26,716-17 (Aug. 4, 1977). Finally, Senator 
Howard Baker of Tennessee argued that both the Envi- 
ronment and Public Works Committee and courts recog- 
nized and were effectuating the common scientific 
understanding of hydrological linkage between all types of 
waters: 

Unless Federal jurisdiction is uniformly imple- 
mented for all waters, dischargers located on 
nonnavigable tributaries upstream from the lar- 
ger rivers and estuaries would not be required to 
comply with the same procedural and substan- 
tive standards imposed upon their downstream 
competitors. Thus, artificially limiting the jurisdic- 
tion can create a considerable competitive disad- 
vantage for certain discharges. ... It is important 
to understand that toxic substances threaten the 
aquatic environment when discharged into small 
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streams or into major waterways. Similarly, 
pollutants are available to degrade water and at- 
tendant biota when discharged in marshes and 
swamps, both below and above the mean and or- 
dinary high water marks. . . . Continuation of the 
comprehensive coverage of this program is essen- 
tial for the protection for the aquatic environ- 
ment. The once seemingly separable types of 
aquatic systems are, we now know, interrelated 
and interdependent. We cannot expect to pre- 
serve the remaining qualities of our water re- 
sources without providing appropriate protection 
for the entire resource. 

123 Cong. Rec. 26,718 (Aug. 4, 1977) (emphasis added). 
Senator Bentsen’s amendment was ultimately defeated by 
a vote of the full Senate. 

The fact that a later Congress debated the value of 
wetlands when determining the scope of its jurisdiction 
with respect to an earlier enactment should be afforded 
“persuasive value” because “[h]ere we have Congress at its 
most authoritative, adding complex and sophisticated 
amendments to an already complex and sophisticated act. 
Congress is not merely expressing an opinion . . . but is 
acting on what it understands its own prior acts to mean.” 
Bell V. New Jersey, 461 U.S. 773, 784-785 & n.l2 (1983) 
(quoting Mount Sinai Hosp. u. Weinberger, 517 F.2d 329, 
343 (5th Cir. 1975)). Various Members’ remarks praising 
the valuable biological and hydrologic contributions of 
wetlands, particularly when made during debate over 
geographic jurisdiction, thus cannot be squared with 
artificial geographic limits suggested by Petitioners. 

In addition to the clear statements of Congress de- 
scribing the broad jurisdiction of the Act, Representative 
Don H. Clausen of California referred in his comments to a 
Library of Congress publication entitled “Case Law Under 
the Federal Water Pollution Control Act Amendments of 
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1972.” 123 Cong. Rec. 38,976 (Dec. 15, 1977). This docu- 
ment discusses NRDC u. Callaway and other cases reach- 
ing similar conclusions on the scope of Section 404. As this 
Court has recognized when considering a different section 
of the CWA, Representative Clausen’s statement and the 
Library of Congress litigation summary to which he 
referred demonstrate Congressional awareness that it was 
rejecting an effort to legislatively overrule that case law 
interpreting Congressional intent reflecting a very broad 
jurisdiction of the CWA. See Chemical Manufacturers 
Ass'n V. NRDC, 470 U.S. 116, 128 & n.l7 (1985). 

Finally, Congressional support for broad geographic 
jurisdiction is reflected in one of the amendments to 
Section 404 that Congress did pass in 1977. The addition 
of subsection (g) to Section 404 thoroughly repudiates any 
limitation of the Section to traditionally navigable waters 
as the Petitioners would assert. Section 404(g) provides for 
state assumption of the Section 404 program under certain 
conditions. However, Section 404(g)(1) expressly excludes 
state assumption of jurisdiction over traditionally naviga- 
ble and tidal waters, “including wetlands adjacent 
thereto.” 33 U.S.C. § 1344(g)(1). Had Congress intended to 
limit Section 404 to traditionally navigable waters in the 
first place, this later addition of an option for state as- 
sumption of regulation over all other areas would be 
meaningless because there would be nothing to assume. 
Section 404’s geographic therefore scope must be con- 
strued to avoid rendering Section 404(g) meaningless or 
superfluous. 
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CONCLUSION 

The judgment of the Court of Appeals in both cases 
should be affirmed. 


Respectfully submitted. 
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Any Hope for Happily Ever After? 

Reflections on Rapanos and the Future of 
the Clean Water Act Section 404 Program 

Kim Diana Connolly' 

A Fairy Tale' Introduction 

Once upon a time/ the rulers of the land^ gave the United States Army Corps of 
Engineers (“Corps”)'* important responsibilities to help protect the people of the land/ 
This was so long ago that the Corps went by the name “Corps of Artillerists and 
Engineers of the Department of War.”^ 

It came to pass that the great deciders of the land determined that protecting the 
people required protecting navigable waters of the land/ Accordingly, the rulers of the 
land eventually passed a new law expanding the Corps’ responsibilities to protect the 


Associate Professor of Law, University of South Carolina School of Law. J.D. 1993, 

Georgetown University Law Center, co-counsel on the brief of the Honorable John Dingell et ah. [present 

and former Members of Congress] as amicus curiae in Rapanos v. United States, 574 U.S. , 126 S. Ct. 

2208 (2006), The author can be reached at connolIy@law.sc.edu. Thanks to Associate Director for Library 
Operations Rebekah Maxwell for expert research advice and to Valerie Cochran for research assistance. 
Appreciation goes to F. James Cumberland, Jr., Josh Eagle, Sam Kalen, Jim Murphy and J.B. Ruhl for 
feedback on earlier drafts. 

’ At first I believed my daily dose of fairy tales and other children's literature in connection with 
my two wonderful offspring, Tayte and Simon, inspired this fanciful introduction to this essay. Yet on 
further reflection I believe my years of observing the realm of Section 404 permitting has led me to 
conclude that it is well suited to rendition as an imaginary land peopled with whimsieal charaeters. 

^ See U.S. Army Corps of Engineers Regulatory Program, Summary of History., 
http://www.usaee.army.mil/ew/cecwo/reg/reghist.pdf (last visited Feb. 9, 2007) (stating that the Rivers and 
Harbors Act, 33 U.S.C. §§ 401 - 467n, was “the first general legislation giving the Corps jurisdietion and 
authority over the protection of navigable waters.”). 

^ For purposes of this essay, the “rulers of the land” are the Senators and Representatives of the 
United States Congress. The “deciders of the land” are the courts that make up the United States judicial 
system. Cf. Terence Hunt, Bush, ‘The Decider, ' Vows More Changes, ABC NEWS, Apr. 18, 2006, 
http://www.abcncws.go.com/Politics/wireStory?id=l 856539 (last visited Feb. 9, 2007) (“T hear the voices 
and I read the front page and I know the speculation,’ [President George W. Bush] said testily. ‘But I’m the 
decider and I decide what’s best. . . ”’), 

The main United States Army Corps of Engineers website is located at 
http://www.usace.army.mil/ (last visited Feb 9, 2007). 

^ This authority came from the Rivers and Harbors Act of 1899 and its precursors. Rivers and 
Harbors Act of 1899, Ch. 425, 30 Stat. 1 121 (1899) (codified as amended at 33 U.S.C. §§ 401-418 (2000)). 
See also Rivers and Harbors Appropriations Act of 1886, Ch. 929, 24 Slat. 310, 329 (1886); Rivers and 
Harbors Appropriations Act of 1890, Ch. 907, 26 Stat. 426 (1890); River and Harbor Act of 1894, Ch. 299, 
28 Stat. 338, 363 (1894); River and Harbor Appropriations Act of 1896, Ch. 314, 29 Stat. 202, 234 (1896). 

^ See U.S. Army Corps of Engineers, History Publications, 
http://www.hq.usace.army.mil/history/pubs.htm (last visited Feb 9, 2007) (“In 1794, Congress organized a 
Corps of Artillerists and Engineers, but it was not until 1802 that it reestablished a separate Corps of 
Engineers.”); see generally U.S. Army Corps of Engineers, U.S. Army Corps of Engineers Brief History. 
http://www.hq.usace.army.mi1/history/brief.htm#lbeg (last visited Feb 9, 2007). 

’ Gibbons v. Ogden, 22 U.S. I (1824); The Daniel Ball, 77 U.S. 557 (1871); U.S. v. The Montello, 
87 U.S. 430(1874). 
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people and navigable waters of the land. * This new law made it unlawful “to excavate or 
fill, or in any manner to alter or modify the course, location, condition, or capacity of, 
any port, roadstead, haven, harbor, canal, lake, harbor of refuge, or inclosure [sic] within 
the limits of any breakwater, or of the channel of any navigable water” without a Corps 
permit.’ As the decades passed, sometimes certain people disagreed with the way the 
Corps was implementing its responsibility under this new law,*’ but the rulers of the land 
didn’t take that responsibility away. 

For many decades thereafter, Corps personnel worked hard at their assigned task 
of protecting these navigable waters. * ' After a few generations passed, the understanding 
and beliefs of the people of the land underwent a transformation. They realized that 
much of the land on which they lived, the air that they breathed, and the waters (including 
the navigable waters that the Corps had been charged with protecting) that they used had 
become unclean.'^ 

At the same time, the people of the land had come to understand that the 
environment, including the waters of the land and the land nearby those waters, was 


* The full text of Section 10 of the Rivers and Haitors Act reads: “That the creation of any 
obstruction not affirmatively authorized by Congress, to the navigable capacity of any of the waters of the 
United States is hereby prohibited; and it shall not be lawful to build or commence the building of any 
wharf, pier, dolphin, boom, weir, breakwater, bulkhead, jetty, or other structures in any port, roadstead, 
haven, harbor, canal, navigable river, or other water of the United States, outside established harbor lines, 
or where no harbor lines have been established, except on plans recommended by the Chief of Engineers 
and authorized by the Secretary of War; and it shall not be lawful to excavate or fill, or in any manner to 
alter or modify the course, location, condition, or capacity of, any port, roadstead, haven, harbor, canal, 
lake, harbor of refuge, or inclosure [sic] within the limits of any breakwater, or of the channel of any 
navigable water of the United States, unless the work has been recommended by the Chief of Engineers and 
authorized by the Secretary of War prior to beginning the same,” 33 U.S.C. § 403 (2000). The Corps’ 
current regulations state in relevant part that “[t)he U.S. Army Corps of Engineers has been involved in 
regulating certain activities in the nation's waters since 1890.” 33 C.F.R. § 320.1(a)(1) (2006). 

’ Id. 

See generally William Andreen, The Evolution of Water Pollution Control in the United States: 
State, Local and Federal Efforts, 1 789 - 1972: Part II, 2 1 STAN. Envtl. L.J. 2 1 5-294 (2003); William 
Andreen, The Evolution of Water Pollution Control in the United States: State, Local and Federal Efforts, 
1789^1972: Part 1, 21 STAN. Envtl. L.J. 145-200 (2003). 

As much disagreement as I have at times with Corps Headquarters-level (and higher) decisions, I 
have the utmost respect for most Corps employees working in the field for the regulatory program. I have 
formed these views, in part, through annual opportunities for extended discussions with different members 
of the Corps regulatory staff from around the country, by serving as an instructor for the PROSPECT 
course Environmental Laws and Regulations since 1998. See USACE Learning Center, E>JVIRONMENTal 
Laws & Regulations (Control Number: 1 70, Course Number: 33ELR01 A), available at 
http://pdsc.usace.army.mil/CourseListDetaiI,aspx?CtrlNbr=170(last visited Feb 9, 2007); Environmental 
Partners, www.environmentalpartncrs.net'(last visited Feb 9, 2007). 

See generally Senator Gaylord Nelson, How the First Earth Day Came About, 
http://earthday.cnviroIink.org/history.htral (last visited Feb. 9, 2007) (noting that during the early and mid- 
1 960 ’s in nationwide speeches, he determined that “[a]U across the country, evidence of environmental 
degradation was appearing everywhere, and everyone noticed except the political establishment. The 
environmental issue simply was not to be found on the nation’s political agenda. The people were 
concerned, but the politicians were not.”); U.S. Environmental Protection A.%tir\cy, History ~ Earth Day, 
http://epa.gov/history/topics/earthday/index.htm (last visited Feb. 9, 2007). See also Robert W. ADLER, 
Jessica C. Landman and Diane M. Cameron, The Clean Water Act 20 Years Later 5-7(1 993). 
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important for many reasons.*^ These waters supported clean drinking water, reduced 
flood events, provided habitat for many non-human creatures, supplied opportunities for 
leisure and amusement, and were beautiful.^'* 

And so the people sought to generate a new ethos of caring for the environment.^^ 
The rulers of the land listened, and created inventive ways to protect the environment 
through various new laws.^^ 

One of these new laws, which came to be known as the Clean Water Act,^^ gave 
even more responsibility to the Corps in terms of protecting the waters of the land.^ This 
responsibility was shared with a newcomer to the land, the United States Environmental 
Protection Agency (EPA).’^ Together, the Corps and EPA^“ tried to protect the waters as 
the rulers had directed by creating a permit process for discharges of dredged or fill 


See. e.g., John and Mildred Teal, Life and Death of the Salt Marsh (1969). 

‘‘‘ See generally Nat’l Acad. OF SCIENCES, Nat’l Research Council, Wetlands: 
Characteristics and Boundaries (1995), available at 

http://www.nap.edu/books/0309051347/html/index.html (last visited Feb. 9, 2007); U.S. Army Corps of 
Engineers, Technical and Biological Information, available at 

http://www.usace.army.mil/inet/functions/cw/cecwo/reg/techbio.htm (last visited Feb. 9, 2007); U.S. 

Envtl. Prot. Agency, Functions and Values, available at 

http://www,epa.gov/owow/wetlands/functions.html (last visited Feb. 9, 2007); Iowa Dept, of Agric., Soil 
Conservation Serv., Iowa Wetland Restoration and Conservation Plan, Chapter 4: Functions and Values of 
Wetlands and Riparian Areas, available at http://www.ag.iastate.edu/centers/iawetIands/download.html 
(last visited Feb. 9, 2007). See also Brief of Ecological Society of America, Society of Wetland Scientists, 
American Society of Limnology and Oceanography, and Estuarine Research Federation As Amici Curiae 
in Support of Respondents, Rapanos v. United States, Carabell v. United States Army Corps Of Engineers, 
126 S.Ct. 2208 (2006) (Nos. 04-1034, 04-1384), Supreme Court of The United States, Jan. 13, 2006, 
available at http://www.eswr.eom/l 105/rapanos/rapamicesa.pdf (last visited Feb. 9, 2007). 

See Library of Congress, Today in History: April 22 - Earth Day, 
http://memory.loc.gov/ammem/today/apr22.himi (last visited Feb. 9, 2007), Earth Day History, 
http://www.themesh.com/abouted.html (last visited Feb. 9, 2007). One scholar reported that “[o]n August 
31, [1970] Senator Ted Stevens of Alaska complained: ‘Suddenly out of the woodwork come thousands of 
people talking about ecology.’” Jack Lewis, The Birth ofEPA, EPA JOURNAL, Nov. 1985, available at 
http://www.epa.gov/history/topics/epa/15c.htm (last visited Feb. 9, 2007). 

See generally RICHARD J. LAZARUS, THE MAKING OF ENVIRONMENTAL Law (Univ. Chicago 
2004). See also Natural Res. Def. Council, E-law: What Started It All?, available at 
http://www.nrdc.org/legisiation/heiaw.asp (last visited Feb. 9, 2007); William Andreen, The Evolving Law 
of Environmental Protection in the United States'. 1970-1991, 9 ENVTL. AND PLANNING L.J. 96 (1992). 

Pub. L. No. 92-500, 86 Stat. 816 (1972), codified in 33 U.S.C. §§ 1251-1387 (2000), further 
amended in Pub. L. No. 95-217, 91 Stat. 1567 (1977); Pub. L. No. 100-4, 101 Stat. 45 (1987). 

Specifically, Section 404 provided permitting authority to Secretary of the Army to “issue 
permits, after notice and opportunity for public hearings for the discharge of dredged or fill material into 
the navigable waters at specified disposal sites.” 33 U.S.C. § 1344 (2000). 

The National Archives, Records of the Environmental Protection Agency [EPA], 
http://www.archives.gOv/research/guide-fed-records/groups/412.html#412.l (last visited Feb. 9, 2007). 

The EPA summarizes its role in Section 404 pennitting as follows: “Develops and interprets 
policy, guidance and environmental criteria used in evaluating permit applications; Determines scope of 
geographic jurisdiction and applicability of exemptions; Approves and oversees State and Tribal 
assumption; Reviews and comments on individual permit applications; Has authority to prohibit, deny, or 
restrict the use of any defined area as a disposal site (Section 404(c)); Can elevate specific cases (Section 
404(q)); Enforces Section 404 provisions.” U.S. Environmental Protection Agency, Wetland Regulatory 
Authority, available at http://www.epa.gov/owow/wetIands/pdf/reg_authority_pr.pdf (last visited Feb. 9, 
2007). 
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materials into newly-defined “navigable waters.”^’ As before, sometimes certain people 
did not think these agencies were properly implementing the directives from the rulers of 
the land.^^ Nevertheless, the Corps and EPA came to deal with a multitude of the 
inhabitants of the land every year^^ who wanted to do things on their property that might 
impact the waters of the land. 

But the voices of those who thought the Corps was not doing a good job (often for 
different reasons) have continued to roar, and much time has been invested fighting about 
whether the Corps (and EPA) were correctly following the directions from the rulers of 
the land under Clean Water Act Section 404.^“* These battles have been on many fronts, 
including what activities the Corps could control,^^ what compensation should be 
required if waters of the land were impacted,^* and exactly which land and waters the 
Corps could control. 

It is this last battlefront that is the focus of this fairy-tale essay: exactly which 
waters of the land^’ did the rulers of the land mean for the Corps and EPA to defend? 


See infra notes 42-86 and accompanying text for discussion of the controversy surrounding the 
definition of “navigable waters” under the Clean Water Act. 

See, e.g., Leslie Salt Co. v. Froehike 578 F.2d 742 (9th Cir. 1978); Minnehaha Creek Watershed 
Dist. V. Hoffman, 597 F.2d 617 (8th Cir. 1979); Avoyelles Sportsmen’s League, Inc. v. Alexander 51 1 F, 
Supp. 278 (W.D, La 1981), aff" din part and rev'd in part on other grounds, 715 F.2d 897 (5th Cir. 1983); 
Alma V United States, 744 F. Supp. 1546 (S.D. Ga 1990). 

U.S. Army Corps of Engineers, Regulatory Statistics, available at 
http://www.usace.army.mil/cw/cccwo/reg/reg_stat.htm (last visited Feb. 9, 2007). 

Administrative appeals are the most recent innovation through which permit applicants (and 
those seeking jurisdictional determinations) can seek redress for their grievances with the permitting 
process. Administrative Appeal Process Establishment for the Regulatory Program of the Corps of 
Engineers; Final Rule, 64 Fed. Reg. 11708 (Mar. 9, 1999); Final Rule Establishing an Administrative 
Appeal Process for the Regulatory Program of the Corps of Engineers, 65 Fed. Reg. 1 6486 (Mar, 28, 2000) 
(codified at 33 C.F.R. pt. 331 (2006)). The numbers of those seeking such appeals are low; less than one 
hundred typically are sought nationwide each year. See U.S. Army Corps of Engineers, Administrative 
Appeals Process, http://www.usace.army.mil/cw/cecwo/reg/appeals.htm (last visited Feb. 9, 2007). See 
generally KiM Diana Connolly, Stephen M. Johnson & Douolas r. Williams, Wetlands Law and 
Policy: UnderstanDWG section 404, CH. H,The Administrative Appeals Process (2005). 

Under the Clean Water Act, permits only are required for “discharges” into navigable waters. 33 
U.S.C. § 1344(a) (2000). Controversy about what “discharge” includes have been significant. 5ee NatT 
Mining Ass’n v. U.S. Army Corps of Eng’rs, 145 F.3d 1399 (D.C. Cir. 1998); Borden Ranch P’ship v. U.S. 
Army Corps of Eng’rs, 261 F.3d 810, 815 (9th Cir. 2001), afrd by an equally divided court, 537 U.S. 99 
(2002). For a detailed overview of the issue, see KiM Diana Connolly, Stephen M. Johnson & 
Douglas R. Williams, Wetlands Law and Policy: Understanding Section 404, Ch. 4, Regulated 
Activities (2005). 

See Envtl. Prot. Agency, U.S. Army Corps of Engineers, and the U.S. Departments of Agric., 
Conunerce, Interior, and Transp., NaPl Wetlands Mitigation Action Plan, (Dec. 24, 2002), available at 
http://www.mitigationactionplan.gov/raap 1 226withsign.pdf (last visited Feb. 9, 2007). See generally KiM 
Diana Connolly, Stephen M, Johnson & Douglas R. Williams, Wetlands Law and Policy; 
Understanding Section 404, Ch. 8, Mitigation (2005). 

” The Corps devotes an entire section of its portion of the Code of Federal Regulations to defining 
“waters of the United States.” 33 C.F.R. pt. 328 (“This section defines the term ‘waters of the United 
States’ as it applies to the jurisdictional limits of the authority of the Corps of Engineers under the Clean 
Water Act. It prescribes the policy, practice, and procedures to be used in determining the extent of 
jurisdiction of the Corps of Engineers concerning ‘waters of the United States.’ The terminology used by 
Section 404 of the Clean Water Act includes ‘navigable waters’ which is defined at Section 502(7) of the 
Act as ‘waters of the United States including the territorial seas.’ To provide clarity and to avoid confusion 
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The battles about this subject have continued since passage of the Clean Water Act,^* and 
those who depend on the waters (including many people of the land as well as other 
animal inhabitants)^’ are left in confusion and dismay. 

In a traditional fairy tale, a knight or prince (or princess) of some sort would now 
undertake a brave quest or valiant battle and set things right, allowing the people of the 
land to live happily ever after.^’ However, as the more formal part of the essay below 
will explore, although the next verse in the saga of our nation’s waters remains unwritten, 
such a denouement is unlikely, at least any time in the near future. 

The truth of the matter is that the Corps, as the primary regulator of the waters of 
the United States under Clean Water Act Section 404,^' processes tens of thousands of 
permits annually^^ and will have to continue to do so. The latest Supreme Court result 
makes that job a bit harder, but actually not all that different than the difficult job the 
rulers of the land bestowed on the Corps lo those many years ago. In every permit 
application, the Corps has to make a case-by-ease deeision. To that end, this essay 
concludes that the rulers of the land (with the indireet assistance of the Corps and the 


with other Corps of Engineer regulatory programs, the term ‘waters of the United States’ is used throughout 
33 CFR Part 320-330.” 33 C.F.R. § 328.1 (2006)). 

See infra Part II. 

The direct role of wetlands in the wellbeing of people is perhaps best captured in the 
international arena. See Ramsar Convention on Wetlands, World Wetlands Day, 2 February^ 
http://www.ramsar.org/wwd/wwd_index.htm (last visited Feb. 9, 2007) (for example, the 2007 focus of 
World Wetlands Day was fisheries, “in recognition of: * the needs of the one billion people who rely on 
fish as their primary source of animal protein; [and] * the state of the world’s fisheries where 75% of 
commercially important marine and most inland water fish stocks are either currently overfished or being 
fished at their biological limit, and where the effects of unsustainable aquaculture practices on wetland 
ecosystems are of growing concern.” http://www.ramsar.Org/wwd/7/wwd2007_index.him (last visited Feb. 
9, 2007) and the 2006 focus of World Wetlands Day was livelihoods, with the Ramsar Secretary General 
noting that “[l[ivelihoods of wetland dependant people depend fully on water production and protection 
agriculture, livestock grazing, fisheries and handicraft industry - and inappropriate wetland management, 
unwise use, and of course droughts, can cause complete breakdown of the rural sustainable livelihoods, 
with poverty as a result.” http://www,ramsar.org/ww(l/6/wwd2006_atext3e.htm (last visited Feb. 9, 2007)). 

See generally Marvels and Tales: Journal of Fairy Tale Studies, Index of Articles and 
Scholarship in Translation, http://www.IangIab.wayne.edU/MarvclsHome/articles.html#w (last visited Feb. 
9, 2007). 

See generally Permits for Discharges of Dredged or Fill Material Into Waters of the U.S., 33 
C.F.R. pt. 323 (2006). 

See U.S. Army Corps of Engineers, US Army Corps of Engineers Regulatory Program (2003) 
[hereinafter Regulatory Statistics^ available at 

http://www.usace.army.mil/inet/functions/cw/cecwo/reg/2003webcharts.pdf (last visited Feb. 9, 2007). 

The latest statistics available on-line are from FY 2002 and FY 2003. Id. They show that in 2002, there 
were + 81,302 permits applied for and in 2003, there were 86,177 permits applied for. These numbers 
include general permits. 

See generally KiM DIANA CONNOLLY, STEPHEN M. JOHNSON & DOUGLAS R. WILLIAMS, 
Wetlands Law And Policy: Understanding Section 404 (American Bar Ass’n, 2005). A series of 
questions are set forth via a “checklist” format in the first chapter of that book that initiate with the queries: 
“1) Does the federal government have geographic jurisdiction over the project you are proposing? 
a) May the project area properly be delineated as a wetland? 

2) Assuming the project area does include wetlands, are these wetlands ‘navigable waters ’/‘waters of the 
United States’?” 

Id. at 9. 
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deciders of the land) have crafted a dysfunctional permitting program, and that the 
Rapanos decision^”* is another in a long line of exhibits that shows the program doesn’t 
work as it should or could?^ 

Accordingly, although in the summer of 2006 the great deciders provided the 
varied stakeholders in the wetlands world (including the regulated community, the 
conservation community, those with land neighboring areas proposed for permitting, and 
the regulators themselves) no clear direction as to how to proceed with activities that 
might impact wetlands and other waters of the United States, this is not much of a change 
from the situation before the Rapanos decision was issued. Nevertheless, the continued 
battles and increased confusion will waste precious energy that would be better directed 
toward coming together to create a functional permitting process, which almost certainly 
will require amendment of the relevant statutory language. 

Following this introduction. Part 11 of this essay contains a brief overview of the 
Rapanos decision and events leading up to it, followed by Part III which provides an 
overview of the Corps permitting process. The concluding section. Part IV, attempts to 
address the outstanding question presented by this essay: can there ever be a “happily 
ever after”^* when it comes to protections for wetlands and other waters of the land?^^ 


1. The Rapanos Decision and Its Precursors 

In June 2006, the United States Supreme Court undermined already difficult-to- 
implement legal protections for wetlands and other waters of the United States by issuing 
its Rapanos decision.^* Although the outcome was not as restrictive as the plurality 

“ Rapanos v. United States, 126 S.Ct. 2208 (2006). 

Pointing out the failures of the permitting process has been well done by scholars who have 
come before. See, e.g., Michael C. Blumm & D. Bernard Zalcha, Federal Wetlands Protection Under the 
Clean Water Act; Regulatory Ambivalence, Intergovernmental Tension, and a Call for Reform, 60 U. 

Colo, L. Rev. 695 (1989); Oliver A. Houck, Hard Choices: The Analysis of Alternatives Under Section 
404 of the Clean Water Act and Similar Environmental Laws, 60 U. COLO. L. Rev. 773 (1989); Hope 
Babcock, Federal Wetlands Regulatory Policy: Up to Its Ears in Alligators, 8 PACE Envtl. L. Rev. 307 
(1991); Timothy D. Searchinger, Wetlands Issues 1993: Challenges and a New Approach, 4 Md. J. 
CONTEMP. Legal Issues 13 (1993), Michael C. Blumm, The Clinton Wetlands Plan: No Net Gain in 
Wetlands Protection, 9 J. Land Use & Envtl. L. 203 (1994); Alyson C. Flournoy, Section 404 at Thirty- 
Something: A Program in Search of a Policy, 55 Ala. L. Rev. 607 (2004). 

“ I have always found it delightful that non-English languages have adopted the term “Happy End" 
or “Happy Ending” directly from our language. See, e g. Wordreference.com, English-French dictionary, 
http://www.wordreference.com/enfr/happy (last visited Feb. 9, 2007); About, The DengUsh Dictionary, 
http://german. about.com/library/blvoc_denglish3, htm (last visited Feb. 9, 2007). 

As I concluded in an earlier opinion authored shortly after the Rapanos decision was issued, to 
the extent that fodder for law review articles and interesting class hypolheticals creates happiness for law 
professors, the Court’s decision did indeed create some happy moments (though not a traditional “happily 
ever after”) for the academic community. Kim Diana Connolly, SCOTUS Blog, More on 
Rapanos/Carahell, http://www.scotusbiog.eom/movabletype/archive.s/2006/06/more_on_rapanos_3.html 
(last visited Feb. 9, 2007) 

126 S.Ct. 2208 (2006). See generally Robert Meltz, Claudia Copeland, The Wetlands Coverage 
of the Clean Water Act is Revisited by the Supreme Court: Rapanos v. United States (Congressional 
Research Service, Sept. 12, 2006), available at http://www.cnie.org/NLE/CRSreporls/06Oct/RL33263,pdf 
(last visited Feb, 9, 2007). For background materials on the cases, including the original Carabell permit 
application and associated documentation as well as the Rapanos enforcement documents, see Kim Diana 
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would have liked/^ the fractured opinion left this hotly contested area of law with 
increased confusion'**’ and guaranteed continued combat.'*’ The issue was the 
interpretation of Congress’ term “navigable waters,”^^ defined as “waters of the United 
States.”'*^ This is not a new battle - it was in fact waged immediately after passage of 
what came to be known as the Clean Water Act."** 

Congress articulated its broad ecosystem restoration and protection aspirations in 
enacting the Clean Water Act by stating an intention “to restore and maintain the 
chemical, physical, and biological integrity of the Nation’s waters.”'*^ To that end, the 
Act prohibits “the discharge of any pollutant by any person” without a permit issued in 
compliance with the Act.'*^ The Act defines the “discharge of a pollutant” as “any 
addition of any pollutant to navigable waters from any point source.”'*’ To comply with 
these requirements, therefore, Section 404 of the Act requires all persons to obtain a 


Connolly, US Supreme Court Rapanos and Carabell Wetlands Cases, 

http://www.law.sc.edu/wetlands/rapanos-carabcll/ (Iasi visited Feb. 9, 2007). See also James Murphy, 
Muddying the Waters of the Clean Water Act: Rapanos v. United States and the Future of America 's Water 
Resources, 31 VERMONT L.R. 355 (2007). 

Writing for the plurality, Justice Scalia opined that “waters of the United States” should include 
“only those relatively permanent, standing or continuously flowing bodies of water forming geographic 
features that are described in ordinary parlance as streams ... oceans, rivers [and] lakes. The phrase does 
not include channels through which water flows intermittently or ephemerally, or channels that periodically 
provide drainage for rainfall.” 1 26 S.Ct at 2225. Justices Thomas, Alito and Roberts joined that opinion. 
Id. at 2214. 

See compiled initial press coverage at Kim Diana Connolly, U.S. Supreme Court Rapanos and 
Carabell Wetlands Cases, http://www.law. sc.edu/wet]ands/rapanoS“Caraben/carabelI,shtml#prcss_coverage 
(last visited Feb. 9, 2007), See also Ass’n of State Wetland Managers, Rapanos/Carabell, 
http;//www.aswm.org/fwp/rapanos_state2006.htra (last visited Feb. 9, 2007); Jon A. Mueller, Adjacent 
Wetlands: Js Your Nexus Significant? Rapanos v. United States, Daily Env’t Rep. Analysis and Perspective, 
Mar. 12, 2007, available at 

http://pubs.bna.coin/NWSSTND/tP/BNA/DEN.NSF/SearchAiIView/35AFlF7BA69BB2088525729A000B 
F59A?Open&highlight-RAPANOS,GUtDANCE#%3C~-AOB4D2N5D7~-%3E (last visited Mar. 15, 2007). 

Compare Pacific Legal Foundation, Rapanos Blog, http://rapanos.typepad.com (last visited Feb. 
9, 2007) with Clean Water Network, Supreme Court Delivers Murky Ruling on Carabell and Rapanos, 
hltp://www.cleanwatemetwork.org//issues/scope/getengaged/dispiaycontent.cfin?ContentID=388&Content 
TypeID=4&PageFormat=DisplayContent&ConfiglD=I46 (last visited Feb. 9, 2007). See also Georgetown 
University Law Center, The Clean Water Act in the Supreme Court: the Rapanos and Carabell Decisions, 
http://www.podcastdireclory.com/podshows/626338 (last visited Feb. 9, 2007); Akin Gump, SCOTUS 
Blog, http://www.scotusblog.coni/movabletype/archives/2006/06/discussion_boar_l.html (last visited Feb. 
9, 2007). 

33U.S.C. § 1344(2000). 

Congress defined “navigable waters” as “waters of the United States, including the territorial 
seas.” Id. § 1362(7). 

^ The Federal Water Pollution Control Act (FWPCA) is commonly referred to as the Clean Water 
Act following the 1977 amendments to the FWPCA. Pub. L, No. 95-217,91 Stat, 1566(1977) (“SEC. 518. 
This Act may be cited as the ‘Federal Water Pollution Control Act’ commonly referred to as the Clean 
Water Act.”). 

33 U.S.C. § 1251(a) (2000). To achieve this objective. Congress listed seven goals, each of 
which indicates concern for values other than navigability. Id. § 125l(a)(l)-(6). These broad goals of the 
law include “protection and propagation of fish, shellfish, and wildlife,” “recreation in and on the water,” 
elimination of “the discharge of toxic pollutants in toxic amounts,” and “programs for the control of 
nonpoint source pollution.” Id. 

^ Id. § 1311(a). 

" Id. § 1362(12). 
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permit from the Corps “for the discharge of dredged or fill material into the navigable 
waters at specified disposal sites.”'** The fact that the term “navigable waters” was 
defined by Congress only as “waters of the United States, including the territorial seas,”'**’ 
however, led to some confusion after passage of the Act. 

This confusion was quickly addressed^® in (among other decisions) a 1975 
District Court challenge to the Corps’ overly narrow initial interpretation of its Clean 
Water Act jurisdiction. The court held that the Corps’ constricted construction was 

wrong because Congress had “asserted federal jurisdiction over the nation’s waters to the 
maximum extent permissible under the Commerce Clause of the Constitution.”’^ Given 
that directive, the Corps of Engineers shortly thereafter issued more appropriate 
regulations” (which are essentially the same today), asserting jurisdiction beyond 
traditionally navigable waters to interstate waters, other waters for which commerce 
connections can be found, and impoundments and tributaries of same.’'* 

A 1972 report from a House Committee supported this interpretation by stating 


Id. § 1344(a). 

Id. § 1362(7). 

An excellent detailed history of the development of Section 404 law can be found in Sam Kalen, 
Commerce to Conservation: The Call for a National Water Policy and the Evolution, of Federal 
Jurisdiction Over Wetlands^ 69 N.D. L. REV. 873, 877-905 ( 1 993). See also James R. Curtiss, Note, The 
Clean Water Act of 1977: Midcourse Corrections In The Section 404 Program, 57 Neb, L, Rev. 1 092, 
1094-1107(1978). 

Nat’l Res. Defense Council v. Callaway, 392 F. Supp. 685 (D.D,C. 1975) (rejecting Corps’ 
position that Section 404’s jurisdiction limited to waters meeting traditional tests of navigability). 

Id. at 686. See also United States v. Ashland Oil & Transportation Co., 504 F.2d 1317 (6th Cir. 
1974) where the United States Court of Appeals for the Sixth Circuit interpreted the Conference Report’s 
reference to the “the broadest possible constitutional interpretation unencumbered by agency 
determinations which have been made or may be made for administrative purposes” to mean that Congress 
intended that the Act reach any activity that substantially affects corrunerce. 

” 40 Fed. Reg. 31,320 (1975). 

The definition as it appears in full in the regulations reads as follows: “The term ‘waters of the 
United Stales’ means; 

(1) All waters which are currently used, or were used in the past, or may be susceptible to use in interstate 
or foreign commerce, including all waters which are subject to the ebb and flow of the tide; 

(2) All interstate waters including interstate wetlands; 

(3) Ail other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, 
sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, 
degradation or destruction of which could affect interstate or foreign commerce including any such waters: 

(i) Which are or could be used by interstate or foreign travelers for recreational or other purposes; or 

(ii) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or 

(iii) Which are used or could be used for industrial purpose by industries in interstate commerce; 

(4) All impoundments of waters otherwise defined as waters of the United States under the definition; 

(5) Tributaries of waters identified in paragraphs (a)(1)— (4) of this section; 

(6) The territorial seas; 

(7) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs 
(a)(l)-(6) of this section. 

(8) Waters of the United States do not include prior converted cropland. Notwithstanding the determination 
of an area’s status as prior converted cropland by any other Federal Agency, for the purposes of the Clean 
Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA. Waste treatment 
systems, including treatment ponds or lagoons designed to meet the requirements of CWA (other than 
cooling ponds as defined in 40 CFR 423.1 1(m) which also meet the criteria of this definition) are not 
waters of the United States.” 33 C.F.R. § 328,3(a) (2006). 



137 


44 


Draft 


that the term “navigable waters” should “be given the broadest possible constitutional 
interpretation unencumbered by agency determinations ... made for administrative 
purposes.”^^ Likewise, Representative John Dingell explained during consideration in 
1972 that the new Act “clearly encompasses all water bodies, including main streams and 
their tributaries, for water quality purposes. No longer are the old, narrow definitions of 
navigability, as determined by the Corps of Engineers, going to govern matters covered 
by this bill.”^® 

Yet the 1975 regulatory interpretation led to significant controversy,^’ in light of 
which Congress re-examined the intended breadth of the program in its 1977 
reauthorization of the Clean Water Act.^* As the Supreme Court acknowledged in a later 
case,^^ Congress’ actions and statements indicated that it clearly intended the phrase 
“navigable waters” to include wetlands, without regard to artificial geographic 
limitations, when it passed the 1977 amendments. 


H.R.Rep.No.9n,92dCong.,2dSess. 13! (1972). 

118 Cong. Rec. 33757 (1972), Representative Dingell’s remarks as reprinted in the 
Congressional Record read, in part, as follows: 

[T]he conference bill defines the term “navigable waters” broadly for water quality purposes. It means all 
“the waters of the United States” in a geographical sense. It does not mean “navigable waters of the United 
States” in the technical sense as we sometimes see in some laws. 

The new and broader definition is in line with more recent judicial opinions which have substantially 
expanded that limited view of navigability — derived from the Daniel Ball case (77 U.S. 557, 563, [10 
Wall. 557, 19 L. Ed. 999]) - to include waterways which would be “susceptible of being used * * * with 
reasonable improvement,” as well as those waterways which include sections presently obstructed by falls, 
rapids, sand bars, currents, floating debris, et cetera. 

The U.S. Constitution contains no mention of navigable waters. The authority of Congress over navigable 
waters is based on the Constitution’s grant to Congress of “Power • • * To regulate commerce with 
Foreign Nations and among the several States • • *” (art. I, sec. 8, clause 3). Gibbons v. Ogden, 22 U.S. (9 
Wheat.) 1 [6 L. Ed. 23] (1824). Although most interstate commerce 1 50 years ago was accomplished on 
waterways, there is no requirement in the Constitution that the waterway must cross a State boundary in 
order to be within the interstate commerce power of the Federal Government. Rather, it is enough that the 
waterway serves as a link in the chain of commerce among the States as it flows in the various channels of 
transportation — highways, railroads, air traffic, radio and postal communication, waterways, et cetera. The 
“gist of the Federal test” is the waterway’s use ”as a highway,” not whether it is ’’part of a navigable 
interstate or international commercial highway.” Thus, this new definition clearly encompasses all water 
bodies, including main streams and their tributaries, for water quality purposes. No longer are the old, 
narrow definitions of navigability, as determined by the Corps of Engineers, going to govern matters 
covered by this bill. Indeed, the conference report states on page 144; “The conferees fully intend that the 
term navigable waters be given the broadest possible constitutional interpretation unencumbered by agency 
determinations which have been made or may be made for administrative purposes.” Id. at 33756-57. 

James R. Curtiss, Note, The Clean Water Act of 1977: Midcourse Corrections In The Section 404 
Program, 51 L. Rev. 1092, 1103-7(1978). 

See generally id. 1107-1112; Michael C. Blumm, C/ean Water Act's Section 404 Permit 
Program Enters Its Adolescence: An Institutional and Programmatic Perspective, 8 ECOLOGY L. Q. 409 
(1979-1980). 

United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985). 

See Riverside Bayview, 474 U.S. at 137 (“Although we are chary of attributing significance to 
Congress’ failure to act, a refusal by Congress to overrule an agency’s construction of legislation is at least 
some evidence of the reasonableness of that construction, particularly where the administrative construction 
has been brought to Congress’ attention through legislation specifically designed to supplant it.”); see also 
Minnehaha Creek Watershed Dist. v. Hoffman, 597 F. 2d 617, 626 (8th Cir. 1979) (relying on 1977 
legislative history to determine regulatory scope of Section 404 as originally passed). 
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Those 1977 Congressional debates indeed saw legislators affirm a broad approach 
to jurisdiction. The Senate Environment and Public Works Committee made clear that 
“[t]he committee amendment is designed to reaffirm this intent and dispel the widespread 
fears that the program is regulating activities that were not intended to be regulated.”^' 

As part of the debate, Senator Howard Baker of Tennessee explained the common 
scientific understanding of hydrological linkage between all types of waters by noting 
that 

[i]t is important to understand that toxic substances threaten 
the aquatic enviromnent when discharged into small 
streams or into major waterways. Similarly, pollutants are 
available to degrade water and attendant biota when 
discharged in marshes and swamps, both below and above 
the mean and ordinary high water marks. . . . Continuation 
of the comprehensive coverage of this program is essential 
for the protection for the aquatic environment. The once 
seemingly separable types of aquatic systems are, we now 
know, interrelated and interdependent. We carmot expect 
to preserve the remaining qualities of our water resources 
without providing appropriate protection for the entire 


’ S. Rep. No. 95-370, 95th Cong., Isl Sess. (1977), at 74-75. During the Senate’s floor 
debate on the 1977 amendments, Senator Lloyd Bentsen of Texas offered an amendment to the 
Environment and Public Works Committee’s bill that would have amended the Act to limit the scope of 
Section 404 to only traditionally navigable waters and their adjacent wetlands. Opponents of Senator 
Benlsen’s amendment provided detailed analysis as to why Senator Bentsen’s amendment to reduce 
jurisdiction of the Act should be rejected. For example. Senator Gary Hart of Colorado spoke at length on 
the shortcomings of the approach advocated by Senator Bentsen: “The Congress can capitulate. The 
Congress can abandon the national interest. The Congress can permit activities of a drcdge-and-fill nature 
to go forward on those small streams, marshes, wetlands, and swamps which will make their way into the 
bigger waterways of this country and have a tremendous adverse effect on the people of this country and on 
their welfare, on their crops, on many of their activities. Or we can establish a program of the sort the 
conunittee has established, which will protect all of those water systems; which will protect all of the 
elements of those systems, which will not permit dredge and fill acbvities to deposit very toxic materials 
into those waterways.’’ 123 Cong. Rec. 26,713 (Aug. 4, 1977). Likewise, Senator John H. Chafee of 
Rhode Island spoke about the value of wetlands for the whole country in arguing for defeat of Senator 
Bentsen’s proposal by noting that “I think it is important to bear in mind that marshes and wetlands are not 
a parochial responsibility or an asset; they are not a local asset; they are a national asset. They are not just 
confined within boundaries which happen to exist for any one of our States. The wetlands perform a vital 
part of the food chain for our wildlife. . . . We have to remember that it affects everything else 
downstream. There is a linkage between wetlands and streams and estuaries and rivers, and they all must 
live in harmony, through wise management.” 123 Cong. Rec. 26,716-17 (Aug. 4, 1977). These comments 
and others like them as part of a long debate held before the foil Senate resulted in a vote where broad 
jurisdiction was affirmed causing Senator Bentsen himself to state: “The committee has failed to 
recommend any reduction in the scope of the § 404 permit program. ... The program would still cover all 
waters of the United States, including small streams, ponds, isolated marshes, and intermittently flowing 
gullies.” 123 Cong. Rec. 26,71 1 (Aug. 4, 1977). In supporting this amendment. Senator John Tower of 
Texas referred to Callaway, 392 F. Supp. at 686 and noted “[a] court decision, coupled with an 
administrative decision, is causing us to be faced with a regulatory scheme which covers not just the rivers 
of the Nation but all surface waters and wetlands of the United States.” 123 Cong. Rec. 26,721-22 (Aug. 4, 
1977). 
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resource.*^ 

Yet despite these Congressional attempts to clarify the matter, federal jurisdiction 
was challenged again in subsequent years.® The first time the United States Supreme 
Court agreed to weigh in on the jurisdiction issue was in United States v. Riverside 
Bayview Hornes.^ For a unanimous court in 1985, Justice White wrote “[ijn view of the 
breadth of federal regulatory authority contemplated by the Act itself and the inherent 
difficulties of defining precise bounds to regulable waters, the Corps’ ecological 
judgment about the relationship between waters and their adjacent wetlands provides an 
adequate basis for a legal judgment that adjacent wetlands may be defined as waters 
under the Act.”^’ 

But the controversy over jurisdiction did not end there. In fact, the unanimous 
court decision led the Corps (and EPA) to reconsider the breadth of appropriate federal 
regulatory reach and issue slightly revised regulations with preamble language that came 
to be known as the “Migratory Bird Rule.”** Upheld by many Circuit courts through 
multiple challenges,*’ this Corps and EPA interpretation was ultimately ruled a bit too 
broad by a sharply-divided 5-4 Supreme Court in Solid Waste Agency of Northern Cook 
County V. United States Army Corps of Engineers [SWANCC].^^ That decision lead to 
great confusion, delay and speculation that the permitting program would fall apart.*^ It 
did not. In fact, most subsequent interpretations of the breadth of the SWANCC decision 
found it to be very narrow.’* 


“ 123 Cong. Rec. 26,718 (Aug. 4, 1977). Congressional debate on the value of wetlands when 
determining the scope of its jurisdiction with respect to an earlier enactment is entitled “persuasive value” 
because “[h]ere we have Congress at its most authoritative, adding complex and sophisticated amendments 
to an already complex and sophisticated act. Congress is not merely expressing an opinion ... but is acting 
on what it understands its own prior acts to mean.” Bell v. New Jersey, 461 U.S. 773, 784-785 & n.l2 
(1983) (quoting Mount Sinai Hosp. v. Weinberger, 517 F.2d 329, 343 (5th Cir. 1975)). 

“ See. e.g., Leslie Salt Co, v. U.S., 896 F.2d 354 (1990), cert, denied, 498 U.S. 1 126 (1991)(upheld 
the Migratory Bird Rule); Hoffman Homes v. EPA, 999 F.2d 256 (7th Cir, 1 993) (likewise upheld the rule); 
Tabb Lakes V. U.S,, 715 F. Supp. 726 (E.D. Va. mi), affd without opinion, 885 F.2d 866 (4th Cir. 1989) 
(Migratory Bird Rule held invalid in the Fourth Cir. in 1989 for failure to follow the Administrative 
Procedure Act required notice and comment procedures); U.S. v. Wilson, 133 F. 3d 251 (4th Cir. 1997). 

“ 474 U.S. at 135. 

“ Jd. at 134. 

^ Final Rule for Regulatory Programs of the Corps of Engineers, 51 Fed. Reg. 41,217 (1986) 
(codified at 33 C.F.R. §§ 320-330); Clean Water Act Section 404 Program Definitions and Permit 
Exemptions; Section 404 State Program Regulations, 53 Fed. Reg. 20,765 (1988) (codified at 40 C.F.R. 

§§ 232-233). 

See, e.g., Leslie Salt Co. v. United States. 896 F.2d 354 (1990), cert, denied. 498 U.S. 1 126 
(1991), Hoffman Homes v. EPA, 999 F.2d 256 (7th Cir. 1993). See also Dennis J. Priolo, Section 404 of 
the Clean Water Act: The Case for Expansion of Federal Jurisdiction Over Isolated Wetlands, 30 Land & 
Water L. Rev. 91 (1995). 

'■* 531 U.S. 159, 174(2001). 

For a scholarly examination of these issues from differing perspectives, see Lanee D, Wood, 

Don V be Misled: CWA Jurisdiction Extends to AH Non-Navigable Tributaries of the Traditional Navigable 
Waters and to Their Adjacent Wetlands, 34 Envt’lL. Rep. 10187 (Feb. 2004); Virginia Albrecht and 
Stephen Nickelsburg, Could SWANCC Be Right? A New Look At the Legislative History of the Clean Water 
Act, 32 Envt’lL. Rep, (Sept. 2002). 

™ See, e.g.. Save Our Sonoran, Inc. v. Flowers, 408 F.3d 1113 (9th Cir. 2005); Treacy v, Newdunn 
Assocs. LLP, 344 F.3d 407 (4th Cir. 2003); United States v. Deaton, 332 F.3d 698 (4th Cir. 2003), cert. 
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Yet when two Sixth Circuit opinions interpreting SWANCC were accepted for 
review by the Supreme Court, some expected a more definitive direction for the 
program from the Court. However, the fractured Rapanos opinion, with its plurality, two 
concurrences, and two dissents, has led to even less certainty.’^ 

Justice Scalia’s plurality, relying on a 1954 edition of Webster’s New 
International Dictionary definition of “waters,”’^ called for a significant narrowing of 
Clean Water Act jurisdiction.’^ By contrast. Justice Stevens and three other justices in 
dissent would have upheld the lower court jurisdictional findings and deferred to the 
agency interpretations as reflecting Congressional intent.’^ The swing vote was Justice 
Kennedy, who agreed with the plurality as to the remand decision but disagreed 
vehemently as to its reasoning.’* He would find jurisdiction supported only where there 
is a “significant nexus between the wetlands in question and navigable waters in the 
traditional sense. . .assessed in terms of the statute’s goals and purposes.’’” Justice 
Kennedy’s significant nexus can be found “if the wetlands, either alone or in combination 
with similarly situated lands in the region, significantly affect the chemical, physical, and 
biological integrity of other covered waters more readily understood as ‘navigable.’”’* 

Judicial response to the Rapanos decision has been mixed. In the Ninth” and 
Seventh*® Circuits, analyses have been based on Justice Kennedy’s test.*’ Yet the First 
Circuit expressed some doubts about these other circuits’ approaches.*’ Then a later 
Ninth Circuit analysis struggled to apply the various /faponoj jurisdictional tests to an 
isolated salt-processing pond.** Likewise, the Connecticut District Court seemed 
misguided in its attempt to apply Rapanos to pollution regulation at a shooting range 
bordering on wetlands.*^ So the judicial branch appears to be in need of more guidance. 


denied, 541 U.S. 972 (2004); Cmty. Ass’n for Restoration of Env’t v. Henry Bosma Dairy, 305 F.3d 943 
(9th Cir. 2002); Headwaters, Inc. v. Talent Irrigation Dist., 243 F.3d 526 (9th Cir. 2001). Bui see In re 
Needham, 354 F.3d 340 (5th Cir. 2003); Rice v. Harken Exploration Co., 250 F.3d 264 (5th Cir. 2001). 

United States v. Rapanos, 376 F.3d 629 (6* Cir. 2004), and Carabell v. U.S. Army Corps of 
Engineers, 391 F.3d 704 (S'" Cir. 2004). 

See Stephen M. Johnson, Kim Diana Connolly, & Mark A. Ryan, Supplements to The 
Clean Water Handbook, Second Edition and Wetlands: Law and Policy: Understanding 
Section 404 (Jan. 2007), 2006 Developments in the Corps Nationwide Permit Program, available at 
http://www.abanel.org/abastore/front_encl/stalic/noscarch/watersuppp001-017.pdf (last visited Feb. 9, 
2007). 

I26S.Ct. at2255 

Id. at 2221. 

Id. at 2264 (J, Stevens dissenting). 

Id. at 2246 (“the plurality's opinion is inconsistent with the Act's text, structure, and purpose.”). 

Id. at 2248. 

Id. 

Northern California River Watch v. City of Healdsburg, 457 F.3d 1 023 (9th Cir., 2006). 

United States v. Gerke Excavating, Inc., 464 F.3d 723 (7th Cir., 2006). 

See, e.g., Gerke, 464 F.3d at 725 (“. . .as a practical matter the Kennedy concurrence is the least 
common denominator (always, when his view favors federal authority).”) 

United States v. Johnson, 467 F.3d 56 (1st Cir. 2006) (“Curiously, without explanation, the 
[Gerke'\ court equates the ‘narrowest opinion’ with the one least restrictive of federal authority to regulate.” 
Id. at 61.). 

San Francisco Baykeeper v. Cargill Salt Div., 2007 U.S. App. LEXIS 5442 (9th Cir. 2007). 

Simsbury-Avon Pres. Soc’y, LLC v. Metacon Gun Club, Inc., 2007 U.S. Dist. LEXIS 7177 (D. 
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The agencies, meanwhile, are mired in some sort of executive quagmire*’ and 
have been delayed in issuing promised guidance.** Of course, anticipated SWANCC 
“guidance”*^ took almost two years to produce** and was considered by many to be less 
than guiding.*^ In addition to the promised guidance, some representatives of the 
development community have joined those Justices who called for a rulemaking^* by 
agitating for new regulations in the wake of Rapanos?^ 

However, the lack of guidance doesn’t stop the need for the Corps (and EPA) to 
implement the program on a daily basis, which leads to the discussion in the following 
section of this essay about Section 404 permitting program implementation.*^ Moreover, 
the confusion surrounding the reach of the jurisdictional scope of the Section 404 
program is far from the only area of controversy surrounding the day-to-day permitting 
operations of Corps staff. Disagreement and debate also surround which activities the 
Corps can regulate,** the mitigation it can require,*"* the general permitting program under 


Conn. 2007) The Metacon court reaches summary judgment and finds no jurisdiction by applying the 
significant nexus test to wetlands demonstrated to be adjacent to traditional navigable waters. Id. at *27- 
29. However, Justice Kennedy’s concurrence specifically states “[a]s applied to wetlands adjacent to 
navigablc-in-fact waters, the Corps’ conclusive standard for jurisdiction rests upon a reasonable inference 
of ecologic interconnection, and the assertion of jurisdiction for those wetlands is sustainable under the Act 
by showing adjacency alone.” Rapams, 126 S. Ct. at 2248. 

Amena H. Saiyid, Guidance Expected to Clarify Jurisdiction Of Federal Agencies in Wake of 
Court Rulings, BNA DAILY Env’t, Jan. 17, 2007 at B6 (“The Environmental Protection Agency and the 
U.S. Army Corps of Engineers intend to mark the new year with joint guidance to clarify federal 
jurisdiction over wetlands. . .”). 

Memorandum from Mark F. Sudol, Interim Guidance on the Rapanos and Carabell Supreme 
Court Decision (July 5, 2006), available at http://www.craig-environmenta]- 

law.com/forms/ ArmyCorpsReactiontoRapanos.pdf (last visited Feb, 9, 2007) (“As you know, on June i9th 
the Supreme Court issued a decision in the consolidated wetlands cases. OGC, OECA, and OW are 
studying the opinions and do not yet have an Agency position on them. In the very near future, we intend 
to issue guidance on how the Agency should proceed in light of the decision.” Id. at 3.). 

Following issuance of a “legal interpretation”, Gary S. Guzy, EPA, Robert M. Andersen, Corps, 
Supreme Court Ruling Concerning CWA Jurisdiction over Isolated Waters, Jan. 1 9, 200 1 , available at 
http://www.aswm.org/fwp/swancc/legal.pdf (last visited Feb. 9, 2007), almost two years passed before a 
formal response was produced following SWANCC. See Advanced Notice of Proposed Rulemaking on the 
Clean Water Act Regulatory Definition of “Waters of the United States,” Appendix A, Joint Memorandum, 
68 Fed. Reg. 1995 (Jan. 15, 2003). 

Joint Memorandum, supra note 87. 

See Susan Bruninga, EPA, Corps Guidance Could Be Modified as Part of Bigger Effort to 
Improve Program, BNA DAILY Env’t, Apr. 29, 2004 at A6 (“The guidance issued in 2003 has been 
criticized by environmental advocates who say it docs not provide enough protections to isolated wetlands 
and that up to 20 million acres of wetlands could be at risk. Industry groups said the guidance does not do 
enough to clarify which wetlands are covered by the Clean Water Act, especially after recent conflicting 
court decisions on jurisdictional issues.”). 

^ 126 S.Ct. 2249; id. at 2266 (J. Breyer, dissenting); id, at 2236 (J. Roberts, concurring). 

Pacific Legal Foundation, PLF Petitions for New Clean Water Act Regulations, 
http://rapanos.typepad.coni/my_weblog/2006/09/plf_petitions_fhtml (last visited Feb. 9, 2007) (“Becasue 
[sic] the Administration has yet to propose new regulations implementing the Rapanos decision, Pacific 
Legal Foundation has submitted its own regulations to the Corps and EPA for action.”). 

See infra Section III. 

See supra note 25. 

See generally KJM DiANA CONNOLLY, STEPHEN M. JOHNSON & DOUGLAS R. WILLIAMS, 
Wetlands Law and Policy: Understanding Section 404, Ch. 8, Mitigation (2005). See also 
“Compensatory Mitigation for Losses of Aquatic Resources,” 7 1 Fed. Reg. 29604 (May 23, 2006). 
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404(e)’^. , . the list could go on. Suffice it to say that those on the front lines of 
processing permit applications have, for decades, operated without the clarity they 
deserve.®^ Nevertheless, permits are applied for and must be processed; thus, the magic 
meets the mundane in the quest to protect the waters of the land. 


II. The Day-To-Day Implementation of Section 404 of the Clean Water Act 

The Corps, charged with the day-to-day implementation of the programs to 
protect the nation’s waters, has attempted to “balance” the interests of all those in the 
wetlands world.^* The Corps regulatory program’s entrance to its webpage phrases its 
balancing act the following way: “[w]orking to provide strong protection of the Nation’s 
aquatic environment, efficient administration of the Corps’ regulatory program, and fair 
and reasonable decision-making for the regulated public.”** 

Balancing is not an easy task, given the strong beliefs on both sides. However, 
the Corps’ structure and the overall agency’s basic mission make this task even more 
difficult. One of the oldest regulatory programs of the federal government,'®'’ the Corps’ 
regulatory offices are deliberately decentralized.'®’ With thirty-eight districts nationally 
and over 1200 staff, most decisions are made on the ground by program staff. '®^ There is 
limited headquarters-level guidance.'®^ 

Nevertheless, under its Clean Water Act Section 404 permitting program,'®* the 


” Stephen M. Johnson, Kim Diana Connolly & Mark A. Ryan, Supplements to The Clean Water 
Handbook, Second Edition and Wetlands: Law and Policy: Understandwc Section 404 (Jan. 
2007), 2006 Developments in the Corps Nationwide Permit Program, available at 
http://\vww.abanet.org/abasiore/front_end/static/nosearch/watersuppp001-017.pdf (last visited Feb. 9, 

2007). 

As I mentioned in an earlier footnoie, 1 have gotten to hear the experiences of Corps employees 
on at least an annual basis since 1998. See supra note 1 1. 

33 CFR pt. 320 (2006). 

See ExpectMore.gov, Detailed Information on the Corps of Engineers: Regulatory Program 
Assessment, available at http://www.whitehouse.gOv/OMB/expectmore/detail.10001 i30.2005.html (last 
visited Feb. 9, 2007) (“The purpose of the program is to protect, maintain and restore the nation's aquatic 
resources in a way that enhances and balances environmental and economic development values and 
objectives. The program does this by means of regulations and related measures.'’). 

U.S. Army Corps of Engineers, Regulatory Program, Overview, available at 
http://www.usacc.army.mil/cw/cecwo/reg/ (last visited Feb. 9, 2007). 

Id. fl/io -vup/'fl notes 4-10 and accompanying text. 

“The Corps is a highly decentralized organization. Most of the authority for administering the 
regulatory program has been delegated to the thirty-six district engineers and eleven division engineers.” 

33 C.F.R. § 320.1 (a)(2) (2006). 

As the Corps own website explains, “[i]n the U.S. the Corps is divided into eight regional 
divisions. Each division is further divided in to subordinate districts. Division and district boundaries, for 
the most part, are determined by watersheds. The (bstricts are the operational level of the Corps, seeing to 
the day-to-day activities in all of the missions areas.” U.S. Army Corps of Engineers, Where We Are, 
http://www.usace.army.mi1/howdoi/where.html#Stale (last visited Feb. 9, 2007). 

This is not surprising, given the low number of people who actually work in the Headquarters 
Regulatory office. See supra note i0\. 

See generally U.S. Army Corps of Engineers, Regulatory Program Value to the Nation: Keeping 
Waters Clean and Clear, available at http://www.iwr.usace.anny.mil/docs/RegulatoryProgram.pdf (last 
visited Feb. 9, 2007). 
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Corps is charged with issuing two types of permits:'®^ standard (sometimes called 
individual) permits'®^ and general permits."” Although, percentage-wise, standard 
permits only represent about five percent of the total permitting actions undertaken by the 
Corps, they embody the largest component in terms of resources of the Corps’ day-to-day 
regulatory program operations,’'** 

The standard permit process can be conceptually broken into four phases:"*^ (1) 
The pre-application/application phase, in which a project is identified and the 
organization undertaking it develops and submits an application with as-needed input 
from Corps staff on application and review requirements;'"* (2) the public notice and 
comment phase, through which the Corps solicits the views of a variety of individuals, 
agencies and organizations;"' (3) the evaluation, decision and mitigation phase, when the 
Corps evaluates the application and the public comments and seeks to balance various 
factors, minimize the impact of projects on the environment, and coordinate with several 
federal, state and tribal agencies;"^ and (4) the monitoring and enforcement phase, where 
the Corps monitors projects to ensure that the permit’s conditions are met. 

The Corps is called upon to process a massive number of permit applications' 
each year for proposed impacts on aquatic resources such as wetlands. Corps personnel 
review close to ninety thousand permit applications per year."^ The vast majority of 
these permit applications proceed in an expedited manner that does not involve a detailed 
review."^ Nevertheless, the Corps must have jurisdiction over all activities for which it 
requires a permit. The process of determining whether a permit is required thus involves 


See generalfyV.S. Army Corps of Engineers Memphis District, The Regulatory Permit Program 
- A Brief Guide from the Memphis District, available at 

http://www.mvm.usace.army.mil/regulatory/Pennit/permit.htm (last visited Feb. 9, 2007) (“This brochure 
discusses the regulatory program of the U.S. Army Coips of Engineers: what it is, how it began, how it may 
affect you, and what you as a concerned American can do to help.’’). 

For a detailed overview of this process, see KiM Diana Connolly, Stephen M. Johnson & 
Douglas R. Williams, Wetlands Law and Policy: Understanding Section 404, Ch. bjndividual 
Permits (2005). 

For a detailed overview of this process, see id. Ch. 5, General and Nationwide Permits, 

’™ This is because standard permits “require public notice, oppormnity for public hearing, an 
analysis of project alternatives, and completion of an Environmental Assessment." U.S. Army Corps of 
Engineers, Regulatory Program, All Petmit Decisions FY2002, available at 
http://www.usace.aimy.mil/cw/cecwo/reg/2002webcharts-pdf (last visited Feb. 9, 2007). 

See generally U.S. Army Corps of Engineers, Regulatory Permit Process, available at 
http://www.vtn.iwr.usace.army.mil/regulatoiy/regpermit.htm (last visited Feb. 9, 2007). See also WILLIAM 
L. Want, Law of Wetlands Regulation, Ch. 6 , The Permit Process (West, 2006), 

' See Regulatory Permit Process, supra note 1 09. 

Id. 


'''* The standard permit application can be found on-line. Application for Department of the Army 
Permit, 0MB Approval No. 0710-0003, available at 

http://www.usace.army.mil/cw/cecwo/reg/eng4345a.pdf (last visited Feb. 9, 2007). 

See U.S. Army Corps of Engineers, US Army Corps of Engineers Regulatory Program, (2003), 
http://www.usaee.army.mil/inet/functions/cw/cecwo/reg/2003webcharts.pdf (last visited Feb. 9, 2007). 

Most permits processed by the U.S. Army Corps of Engineers are those issued pursuant to 
404(e), 33 U.S.C. § 1344(e). US Army Corps of Engineers Regulatory Program, supra note 115, at 1 
(showing that in FY 2003, 78,803 permits proceeded as nationwide or regional general permits). 
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a jurisdictional determination to identify whether a particular piece of land contains 
jurisdictional waters of the United States.^ 

The Rapanos decision has left the process of making such jurisdictional calls in 
serious disarray. As discussed above, many months past their self-imposed deadline^ 
the Corps has yet to provide its district offices (and other stakeholders) with guidance as 
to how to proceed. Corps districts have put jurisdictional determinations on hoid.^^^ 
And the waiting continues. 

Ultimately, however, the processing of Corps permits still requires a case-by-case 
analysis. This latest wrinkle in the Rapanos decision makes the requisite analysis a 
little more convoluted and almost certainly adds some time to the decision process, but 
not much has changed on a larger level. We are thus stuck in the middle of the story, 


U.S. Army Corps of Engineers Wilmington District, Jurisdictional Determinations, 
http://www.saw. usace. army. milAVETLANDS/JDs/index.hlml (last visited Feb. 9. 2007) (“A jurisdictional 
determination (JD) is the process of identifying and locating jurisdictional Waters of the United States 
(including wetlands) regulated by the U.S. Army Corps of Engineers (COE) under Section 404 of the Clean 
Water Act. The method of performing a JD employs a multi-parameter approach defined in Technical 
Report Y-87-1, Corps of Engineers Wetlands Delineation Manual, dated January 1987, and supplemental 
guidance. It requires positive evidence of hyrophytic vegetation, hydric soils, and wetlands hydrology for a 
determination that an area is a wetland.” Id.) See also Environmental Laboratory, U.S. Dept, of the Army, 
Corps of Engineers, Wetlands Delineation Manual (1987), available at 

http://www.saw.usace.anny.mil/WETLANDS/PoHcies/delin_man87.pdf (last visited Feb. 9, 2007). 

**** The initial communication from the regulating agencies regarding the case was issued in July 
2006, and promised substantive guidance in “the next few weeks.” See Memorandum from Mark Sudol, 
supra note 86, at 2. 

When it will be out is anybody’s guess. See Endangered Species and Wetlands Report, Dec. 5, 
2006, http://www.eswr.com/latest/ (last visited Feb. 9, 2007). (“The latest on the grapevine is that it is 
supposed to be out ‘soon,’ but who knows what that means? Persons with second-hand knowledge of the 
actual document agreed upon by EPA and the Army Corps of Engineers say that it casts a wider 
jurisdictional net than the development community would like. But the guidance has been at CEQ for a 
couple of months now, and the mid-term election, which was thought to be holding It up, is long over.”) 

See. e.g., U.S. Army Corps of Engineers, Baltimore District, Jurisdictional Determinations., 
http://www.nab.usace.anny.mil/Regulatory/JD.htm (last visited Feb. 9, 2007) (“In the wake of the Supreme 
Court decisions in United States v. Rapanos and United States v. Carabell, the U.S. Army Corps of 
Engineers and the Environmental Protection Agency are examining the methods in which we describe and 
document jurisdictional determinations (JDs) pursuant to the Clean Water Act (CWA). ... In order to allow 
the Corps and EPA to prepare and issue substantive guidance, the Baltimore District is, in accordance with 
guidance from our Headquarters, delaying making CWA jurisdictional determinations for areas beyond the 
limits of traditional navigable waters (Section 10 waters) until new guidance is issued.”). See also U.S. 
Army Corps of Engineers Wilmington District, Regulatory Division, 

http://www.saw.usace.army.mil/wetlands/ (last visited Feb. 9, 2007) (“In light of the pending release of 
formal guidance on this issue, when there are these types of waters present on a site, the Wilmington 
District will not issue a Final JD until the final or additional interim guidance is issued by headquarters.”). 

For an interesting discussion of the agency role in jurisdictional calls post-SWANCC, see Robert 
R.M. Verchick, Toward Normative Rules for Agency Interpretation: Defining Jurisdiction Under the Clean 
Water Act, 55 Ala. L. Rev. 845 (2004) (“Under the model, agencies should act in ways that respect 
policies from all three governmental branches but that primarily favors congressional intent, as expressed 
by a statute's language, structure, and legislative history. Agencies, particularly those charged with 
environmental enforcement, also owe substantial deference to the teachings of their scientific and other 
professional expertise, with the understanding that public debate is essentia! where non-scientific values are 
at stake. Finally, agencies owe a strong obligation to prefer active, robust, and effective enforcement 
strategies.” ft/, at 881). 
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with no ending (happy or otherwise) in immediate sight. 


Conclusion - How We Get to ‘‘Happily Ever After” for Section 404 
Permitting Law? 

As we come to the end of my musings on the “tale” underlying the issues at play 
following the Rapanos case, the question to ponder is deceptively simple. Is there a way 
to get to “happily ever after”‘^^ in the Clean Water Act jurisdiction debate, and/or in other 
parts of Section 404 permitting? 

The answer “no” is certainly defensible. The controversial history of the Section 
404 permitting program, as well as a cursory examination of the current situation, 
easily could lead to the conclusion that the stakeholders have become so divided and the 
battles so embittered that no functional zone of potential agreement’^^^ exists.^^^ 


For me, “happily ever after” would be a workable program that provides appropriate protection 
to the resources Congress indicated intent to protect through the Clean Water Act. Sec supra notes 45-62 
and accompanying text. I acknowledge that others may have an entirely different version of a happy 
ending. 

See, e.g.y Joan M. Ferretti, Restoring the Nation’s Wetlands: Can the Clean Water Act’s Dredge 
And Fill Guidelines Do the Job?, I PACE Envtl L. Rev. 105 (1983); Bruce D. Ray, Section 404 of the 
Clean Water Act: An EPA Perspective, 2 Nat. RESOURCES & Env’T 20 ( 1 986-1 987); James T. B. Tripp, 
Public Input in the Permitting Process: The Section 404 Example, 2 Nat. RESOURCES & Env’t 23 (1986- 
1 987); Bhavani Prasad V. Ncrikar, Ihis Wetland Is Your Land. This Wetland Is My Land: Section 404 of 
the Clean Water Act and Its Impact on the Private Development of Wetlands, 4 Admjn. L.J. 197 (1990- 
1991); Simeon D. Rapoport, The Taking of Wetlands Under Section 404 of the Clean Water Act, 17 Envtl. 
L. Ill (1986-1987). 

In traditional negotiation parlance, the “zone of potential agreement” is the overlapping areas 
where all sides will accept a decision. Roy J. Lewicki, John Minton & David Saunders, Zone of 
Potential Agreement, NEGOTIATION (Irwin-McGraw Hill, 3d ed. 1999); MICHAEL WATKrN,SUSAN 
ROSEGRANT& Shimon Peres, BATNAs andZOPA in Breakthrough International Negotiation: 
How Great Negotiators Transformed the World’s Toughest Post-Cold War Conflicts 26-35 
(Jossey-Bass Publishers, 2001). 

This is certainly in keeping with the conclusions of esteemed scholars on the subject over the 
years. See, e.g. Alyson C. Flournoy, Section 404 at Thirty-Something: A Program in Search of a Policy, 55 
Ala. L. Rev. 607, 608 (2004). (“Over the years, both governmental and non-govemmental reports have 
highlighted the persistent gaps in knowledge, enforcement, monitoring, funding, and interagency 
coordination under section 404, and the attendant disappointing results. ... A review of the section 404 
program’s evolution under successive administrations reveals a program (and agency) perpetually in flux 
with a poorly-defined goal. A broad look at section 404’s first thirty years highlights important tensions that 
have beset the section 404 program from its inception.”); Hope Babcock, Federal Wetlands Regulatory 
Policy: Up to Its Ears in Alligators, 8 Pace Envtl. L. Rev. 307 (1991) (“An examination of the federal 
wetlands permitting program reveals significant problems. These problems, combined with ingrained 
attitudes about the sanctity of private property, lack of public appreciation of wetland values, and 
insufficient political will to protect them, make it easy to see why wetlands continue to disappear and why 
the federal wetlands regulatory program is one of the most controversial of the country’s environmental 
programs” Id. at 307-308.); Michael C. Blumm & D. Bernard Zaleha, Federal Wetlands Protection Under 
the Clean Water Act: Regulatory Ambivalence, Intergovernmental Tension, and a Call for Reform, 60 U. 
Colo. L. Rev. 695 (1989); Oliver A. Houck, Hard Choices: The Analysis of Alternatives Under Section 
404 of the Clean Water Act and Similar Environmental Laws, 60 U. COLO. L. Rev. 773 (1989) (declaring 
that Section 404 of the Clean Water Act “lies like an open wound across the body of environmental law, 
one of the simplest statutes to describe and one of the most painful to apply.” Id.) 
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But that is the easy answer, and certainly inappropriate for a fairy tale-based 
consideration. So what version of “Bibbity Bobbity Boo” can we invoke to protect 
wetlands and other waters while allowing some reasonable amount of land use? 

Magic words could theoretically come from the administrative, judicial or 
legislative branch. But the administrative branch is limited to activities granted by 
statute^ authority, and the judicial branch is charged with interpreting, not making 
laws.'^’ The difficulties these two branches have encountered with the jurisdictional 
issue alone since the original delivery of the wording in Clean Water Act Section 404'^* 
make it clear that the original spell did not work. 

In other words, it seems to be precisely some new magic words from Congress 
that are needed to rectify this situation.’^® In the parlance of this essay, thus, the rulers of 
the land will have to revisit and reaffirm their original directive on protecting the nation’s 
waters. Predictions on whether that will be able to happen will, of course, be mixed. But 
the 110* Congress, with its new political make-up,’^” may offer some hope for passage of 
clarifying language. 

Something like the Clean Water Authority Restoration Act,'^' which would 
redefine “waters of the United States” using the long-standing regulatory language'^^ as 
“all waters subject to the ebb and flow of the tide, the territorial seas, and all interstate 
and intrastate waters and their tributaries, including lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet 
meadows, playa lakes, natural ponds, and all impoundments of the foregoing, to the 
fullest extent that these waters, or activities affecting these waters, are subject to the 


U.S, Const, art [[, § 3 (“...shall take care that the laws be faithfully executed...”). 

U.S. Const, art III. 

See supra Section 11. 

This is not a new idea. For example, Judge Stanley Harris in the American Mining Congress 
case noted that “[t]he appropriate remedy for what the agencies now perceive to be an imperfect statute, 
however, is Congressional action; defendants’ authority is limited to adopting regulations that effect the 
will of Congress as expressed in the statute.” Am. Mining Cong. v. U.S. Army Corps of Eng’rs, 951 F. 
Supp. 267, 278 (1997), aff'd, Nat’l Mining Assoc, v. Army Corps of Eng’rs, 145 F,3d 1399 (D.C. Cir, 
1998). See also Vickie V. Sutton, Wetlands Protection - A Goal Without a Statute, 1 S.C. Envtl. L.J. 179, 
207 (1998). 

In January 2007, the 1 10*^ Congress was sworn in with a Democratic majority in both the U.S. 
House of Representatives and U.S. Senate. Jonathan Weisman & Shailagh Murray, Democrats Take 
Control on Hill, WASH. POST, Jan 5, 2007 at AOl, available at http://www.washingtonpost.com/wp- 
dyn/content/article/2007/01/04/ AR2007010400802.html (last visited Feb. 9, 2007). 

S. 912, 109* Cong., 1“ Sess (2005); H.R. 1356, 109* Cong., 1“ Sess. (2005). Nat’l Res. 
Defense Council, Restoring America ’s Clean Water Legacy: The 1 10th Congress Must Pass Legislation to 
Restore the Scope of the Clean Water Act, available at 

hnp://www.nrdc.org/legislation/factsheets/leg_07020201A.pdf(last visited Mar. 15, 2007) (“To restore the 
traditional scope of protection intended by Congress and to achieve the goal of restoring and maintaining 
the chemical, physical, and biological integrity of the nation’s waters, legislation must: Define protected 
‘waters of the United States’ based on the decades>old definition in Corps and EPA regulations; Delete the 
word ‘navigable’ from the Act to clarify that the Clean Water Act is principally intended to protect the 
nation’s waters from pollution, and not just maintain navigability; Explain the basis for Congress’s 
assertion of constitutional authority over the nation’s waters, as defined in the Act, including smaller water 
bodies and so-called ‘isolated’ waters.” Id.) 

See supra 5A. 
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legislative power of Congress under the Constitution.”^ would be a definite step in the 
right direction, especially with respect to the jurisdictional matter. The findings section 
contains what is likely to be sufficient bases for defensibility as to requisite commerce 
connections, though that will undoubtedly be a fight at some point.*^"^ But that approach 
may be too narrow in terms of the resource as a whole. 

The climate change debate’^^ may provide a larger opportunity to address the 
waters of the United States issue in Congress. As the United Nations-sanctioned report 
recently concluded, global warming is a serious problem.’^^ Like other environmental 
treasures, wetlands are seriously endangered by the changing climate. Thus as 
legislative approaches to global warming move forward, including clarification of the 


Id. § 4. Cy a competing proposal pending before the last Congress, the Federal Wetlands 
Jurisdiction Act, H.R. 2658, 109^^ Cong., f Sess (2005). 

The Commerce Clause of the U.S. Constitution limits federal authority. U.S. Const, art. I, 8, cl. 
3. Both Carabell and Rapanos petitioners raised commerce clause issues in their questions presented, see 
httD://www.supremecourtus.gov/qp/Q4-Q 1384qp.pdf (last visited Feb. 9, 2007) {Carabell) and 
httD://www.supremecourtus.gov/QD/Q4-Q1384qp.pdf (last visited Feb. 9, 2007) {Rapanos). Because the 
Supreme Court has yet to address this matter in the Clean Water Act context, the Commerce Clause will 
likely remain an issue for any legislation proposing jurisdictional breadth beyond traditional navigability 
for protection of the nation’s waters. See, e.g., Kenneth L. Rosenbaum, The Supreme Court Endorses A 
Broad Reading of Corps Wetlands Jurisdiction Under FWPCA 404, 16 Envtl. L. Rep. 10008 (1986); John 
A. Leman, The Birds: Regulation of Isolated Wetlands and the Limits of the Commerce Clause, 28 U.C. 
Davis L. Rev. 1237 (1995); J. Blanding Holman, V4, After United States v. Lopez: Can the Clean Water 
Act and the Endangered Species Act Survive Commerce Clause Attack? , 15 Va. Envtl. L.J. 139, 142 
(1995); Lori J. Warner, The Potential Impact of United States v. Lopez on Environmental Regulation, 1 
Duke Envtl. L, & Pol’Y F. 321, 326 (1997); Gregory T. Broderick, From Migratory^ Birds to Migratory 
Molecules: The Continuing Battle Over the Scope of Federal Jurisdiction Under the Clean Water Act, 30 
COLUM, J. Envtl. L. 473 (2005); Diane Summers Clarke, It 's Not Easy Being Green: The Constitutionality 
Of Implementing The Endangered Species Act Under The Commerce Clause, 14 SOUTHEASTERN Envtl. 
L.J. 297 (2006); Joshua L. Lee, Federal Wetland Jurisdiction and the Power To Regulate Commerce: 
Searching for the Nexus in Gerke Excavating, 2006 B.Y.U.L. REV. 263 (2006). 

See, e.g., AN INCONVENIENT TRUTH, http://www.climatecrisis.net/ (last visited Feb. 9, 2007); 
U.S. Environmental Protection Agency, Climate Change, http://www.epa.gov/climatechange/ (last visited 
Feb. 9, 2007); Competitive Enterprise Institute, Global Warming, http://www.globalwarming,org/ (last 
visited Feb. 9, 2007), Union of Concerned Scientists, Global Warming, 
http://www.ucsusa.org/global_warming/ (last visited Feb. 9, 2007). 

Intergovernmental Panel on Climate Change, Climate Change 2007: The Physical Science Basis, 
Summary for Policy Makers, available at htrp;//www.ipcc.ch/SPM2feb07.pdf (last visited Feb. 9, 2007). 
See generally Intergovernmental Panel on Climate Change website at http://www.ipcc.cli/ (last visited Feb. 
9, 2007). 

See. e.g. John Kuslcr & Virginia Burkett, Climate Change in Wetland Areas Parti: Potential 
Wetland Impacts and Interactions. ACCLIMATIONS, NEWSLETTER OF THE US NATIONAL ASSESSMENT OF 
THE Potential Consequences of Climate Variability and Change (May- Jun. 1999); available at 
http://www.usgcrp.gov/usgcrp/Library/nationalassessment/newsletter/l999.06/wel.html (last visited Feb. 9, 
2007); James G. Titus, Greenhouse Effect And Coastal Wetland Policy: How Americans Could Abandon 
An Area The Size Of Massachusetts At Minimum Cost, 15 Env’t Mgmt. 39 (1991); James G. Titus, Sea 
Level Rise and Wetland Loss: An Overview, U.S. Environmental Protection Agency, (1988) 
http://yosemite.epa. gov/oar/g]obalwarming.nsf7UniqueKeyLookup/SHSU5BNQKX/$File/chap 1 .pdf (last 
visited Feb. 9, 2007). 

Speaker Nancy Pelosi, Press Releases, Pelosi Statement on Energy Independence and Global 
Warming Agenda, Mar. 14, 2007, available arhttp://speaker.house.gov/newsrooni/pressreleases?id=0103 
(last visited Mar. 1 5, 2007) (“Our Committees are already working hard on hearings and legislation 
designed to meet our June timetable for taking crucial legislative steps to achieve energy independence and 
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protections Congress wishes to be afforded to wetlands and other waters of the United 
States (or even just a clarification of the definition of waters of the United States) could 
be a logical part of the mix.'^^ 

Federalism and reality have led many to call for strengthened state^^^ and local 
approaches^^^ to protect waters.^'*^ However, the non-federal responses post-5PF^A^CC 
have been limited, and the politics that hamper federal-level responses are just as 
potent, if not more so, on state and local levels. 

At the end of the day, the jurisdictional definition of “waters of the United States” 
should be understood, as Congress intended,^'*^ to include not only traditional navigable 
waters and their tributaries, but also the wetlands whose functions support them. 

Rapanos seems to signal that it will take Congressional reaffirmation to get there. 

Yet short of new magic words in the form of legislative clarification of CWA 
Sections 404 and 502, the battles will persist in courts, and the difficulties of 


reduce activities that contribute to global warming. The Leadership is eontinuing to work with all of these 
Committees to ensure that we will have legislation that addresses renewable energy and energy efficieney. 
We are going to take bold action throughout this Congress to reduce our dependence on foreign oil, stop 
global warming, and ensure that America is in the forefront in developing innovative technologies. These 
decisions are critical to our national security and to the creation of millions of jobs here in America.”) See 
also Karoun Demirjian, Global warming hills heat up in Congress, Chi Trib., Mar. 7, 2007, available at 
http://www.chicagotribune.com/news/nationworld/chi-070307climatc, 1,5 259146. story?track=rss (last 
visited Mar. 15, 2007); Christina Bellantoni, Congress tackles global warming, WASH TIMES, Feb. 12, 

2007, available at http://www.washtimes.eom/national/20070212-122836-3530r.htm (last visited Mar. 15, 
2007). 

The breadth of likely impacts to wetlands as a result of global wanning go well beyond 
regulatory matters. See PEW OCEANS COMM'N, AMERICA’S Living Oceans: CHARTING A COURSE FOR Sea 
Change (2003) 83, available at http://www.pewtrusis.com/pdf/env_pew_oceans_finaUreport.pdf (last 
visited Feb. 9, 2007) (“scientists expect .... climate change will result . . . serious, if not catastrophic, 
damage to some ecosystems. Important coastal and ocean habitats, including. . . coastal wetlands, estuaries, 
and mangrove forests will be particularly vulnerable to the effects of climate change. These systems are 
essential nurseries for commercial fisheries and support tourism and recreation,”). It is thus important to 
acknowledge that the impact of climate change on all the nation’s wetlands almost certainly cannot be 
addressed in the context of the Corps Regulatory Program, and that any relevant amendments to the Clean 
Water Act would only be a part of the solution. 

See generally Ass’n of State Wetland Managers, State Wetland Programs, 
http://aswm,org/swp/index.htm (last visited Feb. 9, 2007). 

See Kim Diana Connolly, Looking to Local Law: Can Local Ordinances Help Protect Isolated 
Wetlands? 27 Nat’L WETLANDS NEWSLETTER 21 (May-June 2005). 

Like many of the other matters discussed in this conclusion, such is not a new concept. See. e.g., 
Hope Babcock, Federal Wetlands Regulatory Policy: Up to Its Ears in Alligators, 8 PACE Envtl. L. Rev. 
307,350(1991). 

See Jeanne Christie, Overview of State Efforts to Close the Gaps in Jurisdiction: Status and 
Trends in State Wetland Programs, http://www.aswm.org/calendar/legal/christie.pdf (last visited Feb. 9. 
2007). 

See supra notes 55-58 and accompanying text. See also Brief of The Honorable John D. Dingell, 
The Honorable John Conyers, Jr., The Honorable Robert F. Drinan, The Honorable Gary W. Hart, The 
Honorable Kenneth W. Hechler, The Honorable Charles McCurdy Mathias, Jr., The Honorable Paul N. 
McCloskey, Jr., The Honorable Charles B. Rangel, And The Honorable Richard Schultz Schweiker, As 
Amici Curiae Tn Support of The Respondent, 126 S.Ct 2208 (2006) (Nos. 04-1034, 04-1384), Supreme 
Court of The United States, Jan. 13, 2006, available at 

http://www.eswr.com/1105/rapanos/rapamicongress.pdf (last visited Feb. 9, 2007). 
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administering this law will continue to plague the Coq^s and EPA. Thus there is room for 
hope, but certainly no guarantee, that there can be some sort of “happily ever after” for 
the Clean Water Act Section 404 program following Rapanos. 
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Survey Says: Army Corps No Scalian Despot 

by Kim Diana Connolly 


Editors 'Summary: Justice Antonin Scalia and others have described the V.S. 
Army Corps of Engineers '(the Corps ’) administration of the CWA §404 permit- 
ting process as burdensome and inefficient. Empirical data gathered from the 
Corps, however, do not bear out this assessment. In this Article, Kim Diana 
Connolly evaluates data collected from Corps Customer Sennce Surveys as 
well as the apparent disconnect between applicant experiences and the public 's 
negative perception of the permitting process. She begins the Article with an 
oven’iew of the Corps 'regulatory’ permitting process, then lays out the history 
of and context for the Corps ' Customer Service Surveys. Next, she summarizes 
available responses from various districts and sets forth some concluding re- 
marks and recommendations. 


I. Introduction 

Presented only with Justice Antonin Scalia 's June 2006 plu- 
rality opinion in Rapanos v. United States,^ someone unfe- 
miliar with the U.S. Army Corps of Engineers (the Corps) 
permitting process^ might expect a plethora of angry, un- 
happy permit applicants. Justice Scalia wrote in Rapanos 
that “[tjhe burden of federal regulation on those who would 
deposit fill materia! in locations denominated ‘waters of 
the United States’ is not trivial. In deciding whether to 
grant or deny a pennit, the [Corps] exercises the discretion 
of an enlightened despot Justice Scalia ’s explanation 

Kim Diuna Connolly is an associate professor at the University of South 
Carolina School of Law. and associate faculty at the University of South 
Carolina School of the Environment. She can be reached at con- 
noIly@law.sc.edu. Thanks are extended to law students Yusun Woo. 
Valerie C<Khran. and l.xah Davis for compilation and research assistance, 
and Associate Director for Library Operations Rebckah Maxwell for ex- 
pen research advice. Thanks rrre also ex tended to F.J. Cumberland St.. Josh 
Eagle. Royal C. Gtu dner. Danielle Holley- Walker. Stephen Johnson, Rus- 
sell L. Kaiser, Sam Kalcn. James Murphy, David Olson. Bumele Venable 
Poweil, J.B. Ruhl, Richard Seamon, Max Wilson, and Lance D. Wood 
comments on earlier drafts. Any errors are the author's own. 

1. 126S.Ct. 2208, 36 ELR 201 16(2006) (this case is consolidated with 
Carahell v. Corps of En^'rs, No. 04-1384 (June 19, 2Q(SS)).See sen- 
erally Robert Meltz& Claudia Copeland, The Wetlaruts Coverage of 
the Clean WaierAct Is Revisited by the Supreme Court: Rapanos v. 
United Slatc.s (Congressional Research Service, Scpl. 32. 2006). 
available at http://www.cnie.org/NLE/CRSreporls/06Ocl/RL33263. 
pdf. For background materials on the cases, including the original 
Carabell permit application and associwed documentution, as well 
as the Rapanos enforcement dtxiuments. see Kirn Diana Connolly. 
U.S. Supreme Courr Rapanos and Carabell Wetlands Cases.tMpJt 
www.law.sc.edu/weUands/rapanos-carabcll (last visited Mar. 20, 
2007). 

2. 5ce infra Section 11. See generally U.S. Army Corps of Engineers, 
Regulatory Permit Process, http://www.vtn, iwr.usacc.anny.mil/ 
regulatory/rcgpermit.htm (last visited Mar. 20. 2007). 

3. 126 S. Ct. at 2214, 


continued by pointing to reported high costs and delays'* 
involved in obtaining permits under §404 of the Clean Wa- 
ter Act (CWA).^ 

Corps records demonstrate that this alleged level of per- 
mitting delays and burdens is inaccurate.*’ Nevertheless, 

4. !d. 

The average applicrmt for un individual permit spends 788 
days and $271,596 in completing the process, and the aver- 
age applicant fur a nationwide permit spends 313 days and 
$28,915 — not counting costs of mitigation or design 
changes. Sending & Zilbennan. The Economics of Environ- 
mental Regulation by Licensing: An Assessment of Recent 
Cfutnges to the Wetland Permitting PrtKess. 42 Nat. Re- 
sources J. 59, 74-76 (2002). ‘‘[0]ver $1.7 billion is spent 
each year by the private and public sectors obtaining 
wetlands permits." Id. at 81. These costs cannot be avoided, 
because the Clean Water Act "imposcls] criminal liability," 
as well as sleep civil fines, ‘’cm a broad range of ordinary in- 
dustrial and commercial activities.” Hanousck v. United 
States, 528 U.S, 1 102. 1 103 (2000) (Thomas, J., dissenting 
from denial of ceniorari). in this litigation, for example, for 
backfilling his own wet fields, Mr. Rapanos faced 63 months 
in prison and hundreds of thousands of dollars in criminal and 
civil fines. See United States v. Rapanos. 235 F.3d 256, 260, 

31 ELR 20357 (6th Cir. 2000). 

Id. 

5. 33 U.S.C. §1344. ELR Stat. FWPCA §404. 

6. For example, in fiscal year (FY) 2002, 88% of all permit actions 
were completed within 60 days, a serious difference from the 313 
days asserted by the study cited in Justice Scalia's plurality. U.S. 
Anny Corps of Engineers, Civil Works Strategic Plan. Fiscal 
2004 — Fiscal Year 2009 (2004). available at http://ww'w.usace. 
army.mil/cw/hot_topics/ht_2004/cw_strat-pdf. Even in the late 
1990s these complaints ate not supported by the data. As the Deputy 
Assistant Secretary of the Army for Civil Works noted in 1997: 

[ijn Fiscal Year (FY) 1997, over 68,000 landowners a,sked 
the Corps for a Section 404 permit to discharge dredged or fill 
material into the waters of the United States, including 
wetlands. Of those, 87 percent received authorization under a 
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Justice Scalia's negative portrayal is consistent with oft- 
voiccd complaints about the burdens involved in the Corps’ 
permitting process. Critics of the Corps routinely portray 
the regulated community as extremely dissatisfied with 
what it perceives as an unnecessarily burdensome permit- 
ting process.’ This high level of applicant discontent has 
been asserted for decades.* 

Empirical data reveal the inaccuracy of this assertion. In 
fact, Customer Service Surveys filled out by permit appli- 
cants^ after undertaking the process of securing a Corps 
permit'^ reveal that many are delighted with the pro- 
genera! permif in an average time of 15 days. Less than 10 
percent were subject to the more detailed individual pennit 
evaluation, where the average time was 104 days. Less than 
one-half percent of the 68.000 applications were denied. It 
may be that in a few cases the Corps took Kx) long to evaluate 
an application and perhaps subjected landowners to an un- 
necessarily lengthy evaluation process. However, these cases 
are very rare compared to the ones that go forward in a timely 
manner with minima! regulatory burdens. 

Weilands Protection and Mitigation Banking: Hearing Before the 
Hout^e Comm, on Trantiportalion and Infrastructure Suheomm. on 
Water Resources and Environment. lOSth Cong. (199?) (statement 
of Michael L. Davis, Deputy Assistant Secretary trf the Army for 
Civil Works and Robert H. Wayland III, Director, Office of Wet- 
lands, Oceans and W'aiersheds, U.S. Environmental Protection 
Agency (EPA)l. available at htlp://www,usace.army.mil/cw/cecw- 
p/pcomp/davis 1 20997.pdf. 

7. See, e.g.. Daniel R. Simmon.s & H, Sterling Burnett, National Center 
for Policy Analysis, Protecting Property Rights, Preserving Fed- 
eralism, and Saving Wetland.s. hitp://www.ncpa.org/pub/sl/st29!/ 
st291a.htmi (last visited Mar. 20, 2007) ("the Corps and EPA have 
pursued civil and criminal pro.seculiuns for .small, technical viola- 
tions of the Act in order to intimidate propeny owners and develop- 
ers into compliance, although the complexity of the regulatory pro- 
cess and the unsettled state of the law mokes compliance dinicult”): 
National Association of Home Builders, Carps Official Hears Wet- 
lands Regulation Coniplahiis. http://www, nbnnews.com/NBN/ 
issucs/2lX)6-05-22/l5nvironnient/2.himl (last visited Mar. 20. 2007): 
(“Hoping for relief from what one Florida developer called 'a 
shameful way to treat an American citizen,’ members came armed 
with detailed examples of missed deadlines, painfully slow permit 
Mproval processes and even ‘regulatory blackmail' from local 
Corps officials asserting jurisdictional authority where none ex- 
ists.”): see also Pacific Legal Foundation, Another Wetlands Horror 
Stars': PLF Asks Appeals Court to Rein in Government 's Campaign 
Against Cape Cod Cranberry Farmers, May 2005, hltp;//www. 
pacifictega!.org/?mvcTask=bulle!insNewsletters&nl=6&id=459& 
PHPS£SSID=.3ed290b90bb4918dedl858!97212bflO (last visited 
Mar, 20. 2007); National Federation of Independent Business. 
Property Rights and Wetlands. http://www.nfib.c<Mn/page/propcftY 
RighlsCases.himl (last visited Mar. 20, 2007). 

8. See, e.g.. Claudia Copeland, Wetlands Legislation; Comparison of 
Two Bills {Congressional Research Service. 1995), available at 
http://www.ncseonline.org/nle/crsreporis/wetIands/wct-2.cfm 
(“Section 4M has increasingly become a source of conflict between 
those who view it as critically important to wetland protection and 
others who see it a.s exces.sively intruding on privately owned prop- 
erty and private land-use decisions.”); The Wetland Permitting 
Process: l.s It Working Fairly? Hearing 107-50, Hearing Before the 
Subcomm. on Water Resources and the Env'l. 107lh Cong. (2001); 
see also Virginia S. Albrecht & Bernard N. Goode. Wetland Regula- 
tion in the Real World {Beverage & Diamond. P.C.. 3994); Lisa 
Snell, Wait Problems — Wetlands and Land Use Permits, Reason, 
Oct. i994.ov<ii/flWe«;htlp://www.findarticles.com/p/anjcles/roi_ 
ml568/is_n5_v26/ai_]61010.17. 

9. Original survey is available at U.S. Army Corps of Engineers, Cus- 
tomer Sersuce Survey — Regulatory http://www.usacc.army. 

mii/cw/cecwo/reg/cust_surv.pdf (last visited Mar, 20, 2007) [here- 
inafter Customer Senice Survey], 

10. See infra Section 11. For a brief overview of the permitting process, 
see Memphis District, U.S. Army Corps of Engineens, The Regula- 
tory Permit Program — A Brief Guide From the Memphis District, 
http://www.mvm.usace.army.mii/regulatory/Permii/pcrmit.hlm 


cess." Though some applicants do express concern about 
the time the permit process requires, an impressive per- 
centage of applicants give the Corps perfect marks in their 
overall ranking of the permitting experience, Some ap- 
plicants even go so far as to proclaim themselves “satis- 
fied customer[s]."'^ 

This Article explores the results of the Corps’ Customer 
Service Surveys,''^ as well as the apparent disconnect be- 
tween Justice Scalia’s (and others’) perceptions and the 
available nationwide data on applicants’ views of the per- 
mitting process. Section 11 provides an overview of the 
Corps’ regulatory permitting process. Section III lays out 
the history of and context for the Corps' Customer Service 
Surveys. Section IV summarizes available re,sponses from 
various districts. Section V sets forth some concluding re- 
marks and recommendations. An Appendix following the 
Article contains a table of available responses by district. 

Contrary to Justice Scalia’s rhetoric in RapanosJ' a num- 
ber of the Corps’ permit applicants have deemed the regula- 
tory program to be “appropriate, sensible, and effective.”'^ 
Indeed, many declare themselves to be satisfied custom- 
ers,'^ and most are not deeply troubled by the alleged bur- 
dens of the permitting process,'* As this Article explores, 
the disconnect between data and perception may signal 
larger issues within the Corps’ permitting process and a need 
for some internal administrative examination and reform. 
Perhaps as importantly, however, the data may reveal a need 
to convey to the judiciary a more accurate picture of the 
Corps’ pcrmitling process in order to aid courts in their re- 
view of such agency actions.'^ 

If. The Corps’ Permitting Process 

Corps staff members have been processing permits of some 
sort since the late 1 800s.‘° Modem Corps employees^' pro- 


(lasi visited Mar. 20, 2(K)7) (‘This brochure discu-sses the regulatory 
program of the U.S. Array Corps of Engineers; what it Is. how it be- 
gan. how it may affect you. and what you as a concerned Americuii 
can do to help.”). 

1 J . See infra Appendix. 

12. Id. 

1 3. Id. See infra Section fV for a detailed discussion of applicant survey 
responses; see also infra Section iV.A, 

14. See infra Section IV, 

15. Rapanos v. United Statos. 126 S. Cl. 2208. 2234, .36 ELR 20336 
(2006). 

16. See Appendix. Kansas City District section. 

17. Id. 

38- Id. 

39. Agency actions are entitled to an appropriate level ofdefercncefrom 
the courts. Citizens to Preserve Overton Park v. V olpe, 40 1 U .S. 402. 
3 ELR 20110(1971). The disconnect demonstrated here may lead to 
erroneous judicial review by undermining agency experti,se. The 
data here may indicate there has been more compliance in Corps per- 
mitting with the ''mood” of Congress in enacting §404 of the CWA 
than has previously been acknowledged in judicial review of such 
cases generally. Jee Universal Camera Corp. v. Labor Bd.. 340 U.S. 
474. 487 (3951). 

20. The Corps' current regulations state in relevant part that "(tjhe U.S. 
Array Corps of Engineers has been involved in regulating certain ac- 
tivities in the nation's waters since 3890.” 33 C.F.R. §320.l(a)(!) 
(2006). See U.S. Anny Corps of Erigineers, Regulatory Program: 
Summary of History. hUp://www. usace.army.mil/cw/cecwo/reg/ 
reghist.pdf (last visited Mar, 20, 2007) (noting that the Rivers and 
Harbors Act of 1890 was The first genera! legislation giving the 
Corps jurisdiction and authority over the protection of navigable wa- 
ters.”): .see also Sam Kalen, Commerce to Conser\>anon: The Call 



152 


Copyright© 2007 Environmental Law institute®, Washington. DC. reprinted with permission from ELR®, http://vvww.ell.org, 1-800-433-5120. 

5-2007 NEWS & ANALYSIS 37 ELR 10319 


cess three types of permits: those under the Rivers and Har- 
bors Act of 1899, those under §404 of the CWA,^ and 
those under the Marine Protection, Research, and Sanctu- 
aries Act (MPRSA).^'* Interpreting exactly when a permit 
is needed pursuant to these provisions requires a casc-by- 
case analysis. 

Section 10 of the Rivers and Harbors Act establishes 
permit requirements to prevent unauthorized obstruction 
in any traditionally navigable water of the United States.^* 
The appropriate reading of the term “obstruction” under 
this Act is broad, per a 1899 U.S. Supreme Court decision*^ 

for a National Water Policy and the Evolution of Federal Jurisdic~ 
lion Over Wetlands, 69 N.'D. L. Rf.v, 873, 877-86 (1993). 

By the second half of the nineteenth century, federa! rivm 
and harbors legislation was necessary before either ihe states 
or the federal government could prevent obstructions to the 
nation’s navigable waters. Supreme Court decisions inter- 
preting the commerce clause of the United States Constitu- 
tion imposed an awkward framework that confined a slate’s 
ability to regulate activities in navigable waters. On the one 
hand, the Constitution prohibited states from regulating in- 
terstate commerce, while on the other hand the Court had 
held that there was no federal common law prohibiting the 
obstruction of navigable waters. Congress responded by en- 
acting various Rivers and Harbors Acts. . . . 

Id. at 879. 

21. According to itsFY 2008 Budget Documentation, the Corps’ Regu- 
latory Program has approximately 1 ,200 regulatory staff (including 
biologists, engineers, archaeologists, sociologists, etc.) in 8 division 
and 38 district offices nationwide. These staff provide approxi- 
mately 1 ttD.OOO written authorizations annually, more than 100,000 
Jurisdictional detenninations (JDs) annually, and are involved annu- 
ally in approximately 4,000 unauthorized activities (enforcement 
cases), 7,000 permit compliance inspections, and 60 appeals (in- 
volving denied or conditioned pennits or JDs). E-mail from Russell 
L. Kaiser. U.S, Army Corps of Engineers. “RE: Help With More 
Data (UNCLASSIFIED)" (Mar. 9, 2067) [hereinafter Kaiser E-mailj. 

22. Rivers and Harbors Act of 1899, ch. 425. 30 Slat. 1 121 (codified as 
amended at 33 U.S.C, §§401-418 (2000)), 

23. Federal Water Pollution Control Act (FWPCA) Amendments, Pub. 
L. No, 92-500, 101. 86 Stat. 816 (1972), as codified in 33 U.S.C. 
§1.344 (2000). The FWPCA is commonly referred to as (he CWA 
following the 1977 Amendments to the FWPCA. Pub, L. No. 95- 
217,91 Slat. 1566{‘‘SEC. 518.This Actmay becitedasihe ‘Federal 
Water Pollution Control Act' commonly referred to as the Clean 
Water Act.”), 

24. .33 U.S.C, §§2801-2805. 

25. Forexample.adctailcdcbecklisl of issues toconsiderindetennining 
whether a §404 permit may be required can be found in Douglas R. 
W'il]iams& Kim Diana Connolly. Federal Wetlands Regulation. An 
Over\neiv. in KtM Dmna Connolly ei al.. Wetlands Law And 
Policy: Understanding Section 404, at 9-17 (American Bar 
Ass’n 2005). 

26. Id. §403. See United States v. Republic Steel Corp.. 362 U.S. 482, 
reh'g denied. .363 U.S. 858 (I960). 

The history of federal control over obstructions to the naviga- 
ble capacity of our rivers and harbors goes back to Willamette 
Iron Bridge Co. v. Hatch, 125 U.S. 1,8. where the Court held 
"there is no common law of the United States” which prohib- 
its “obstructions” in our navigable rivers. Congress acted 
promptly, forbidding by § lOofthe Rivers and Harbors Act of 
1 890. 26 Stat. 426. 454, “the creation of any obstruction, ncH 
affirmatively authorized by law, to the navigab}ecapacity''of 
any waters of the United Slates. The 1899 Act followed a re- 
port E i to Congress by the Secretary of War, which at the di- 
rection of Congress, 29 Stat. 234. contained a compilation 
and revision of existing laws relating to navigable waters. 

The 1 899 Act was said to contain “no essential changes in the 
existing law." 

Id. 

27. United States v, Rio Grande Irrigation Co., 174 U.S. 690(1899). 


interpreting §10 of the 1890 Rivers and Harbors Act,“* 
which noted that “any obstruction to the navigable capac- 
ity, and anything, wherever done or however done, within 
the limits of the jurisdiction of the United States which tends 
to destroy the navigable capacity of one of the navigable wa- 
ters of the United States, is within the terms of the prohibi- 
tion.”^ Thus, marwmodem activities fall under the § 1 0 per- 
mitting umbrella.^ 

CWA §404 authorizes the Secretary of the Army, acting 
through the Chief of Engineers, to issue permits for the 
discharge of dredged or fill material into waters of the 
United States at specified disposal sites. Section 301 
makes unlawful the discharge of any pollutant by any per- 
son, except in compliance with various sections of the 
Act, including §404.^^ Thus, absent certain exemptions,^^ 
a permit is required for many activities in all waters of the 
United States.^^ 

Finally, the MPRSA^^ authorizes the Secretary of the 
Army, acting through the Chief of Engineers, to issue per- 
mits for the transportation of dredged material to be dumped 
at U.S. Environmental Protection Agency (EPA)-desig- 
nated sites^** in the ocean.^’ The Corps’ evaluation of such a 
permit application requires a determination of “whether the 
proposed dumping will unreasonably degrade or endanger 
human health, welfare, amenities, or the marine environ- 
ment, ecological systems or economic potentialities. 

All three types of Corps permits arc processed under a 
single set of procedures. ’^ When there is an individual per- 
mit involved, a project manager “prepares a public notice, 
evaluates the impacts of the project and all comments re- 
ceived, negotiates necessary modifications of the project if 
required, and drafts or oversees drafting of appropriate doc- 
umentation to support a recommended permit decision.”^'’ 

28. Rivers and Harbors Appropriations Act of 1890. eh. 907, 26 Stat. 
426(1890). 

29. Rio Grande Irrigation Co., 174 U.S. at 708. 

30. 5ee- Permits forStnJduresorWork in orAffecting Navigable Waters 
of the United Slates, 33 C.F.R, pi, 322 (2tX)6). 

.31. 33 U.S.C. §1344, The disposal sites arc specified by EPA pursuant to 
40 C.F.R, pt. 230 (the “Section 404(b)(1) Guidelines”), ovat/aWear 
htlp://www.usace.anny.iivil/cw/cecwo/reg/40cfr2.30.pdf. 

.32. .33 U.S.C. §1311. 

33. 33 C.F.R. §323.4. 

.34. Id. §32.3.1. As the Detroit District states; “Typical activities requir- 
ing Section 4()4pennitsiire: Ocpo.sitingof fill or dredged material in 
watersofthe U..v or adjacent wetlands; Site development fill for res- 
idential, commercial, or recreationui developments; Construction of 
revetments, groins, breakwaters, levees, dams, dikes, and weirs; 
Placement of riprap and road fills." Detroit District. U.S. Army 
Corps of Engineers. A Brief Guide F rom the Detroit District — Corps 
of Engineers Regulatory Program, hltp;//w'ww. Ire. usace. army. 
mil/_kd/go.cfm?de.stination=page&pge id=1678 (last visited Mar. 
20, 2007). 

35. 33 U.S.C. §§2801-2805. This Act is sometimes referred to as the 
Ocean Dumping Aet. See U.S. EPA, Administering the Ocean 
Dumping Act, hUp://www.epa.gov/history/topics/mprsa/01 .him 
(last visited Mar. 20, 2(X)7). 

36. 40 C.F.R. pt. 228 (2006). 

37. See generally 33 C.F.R. pt. 324. 

38. Id. §324.4(b). 

39. Id. pt. 325. “The processing procedures of this Part apply to any De- 
partment of the Army (DA) permit. Special procedures and addi- 
tional intonnaiion are contained in 33 CFR Parts 320 through 324. 
327 and Part 3.30.” Id. § 325.1(a). 

40. Project managers process each of the permit applications. As the 
Corps explains on its website: 
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Fewer requirements are a.ssociated with general permits,**’ 
and in fact, the vast majority of permit actions undertaken by 
the Corps through its §404 and §10 permitting programs are 
through general permits.'*' By statute, the Corps’ general 
permits under §404 are limited to categories of activities in- 
volving discharges of dredged or fill material into waters of 
the United States that are similar in nature and cause only 
minimal adverse environmental effects when performed 
separately and considered cumulatively.^^ 

The Corps processes an immense number of permit re- 
quests (including individual and general permits) for all 
sorts of projects involving aquatic resources.^ Corps 
personnel^ review between 85,000 to 90,000 permit appli- 
cations per year.'*^ As the regulations state, the Corps is nei- 

Corps districts operate under what is called a project nuinagcr 
system, where one individual is responsible for handling an 
application from receipt to final decision. The project man- 
ager prepares a public notice, evaluates the impacts of the 
project and all comments received, negotiates necessaiy 
modifications of the project if required, and drafts or oversees 
drafting of appropriate documentation to support a recom- 
mended permit decision. The pennit decision document in- 
cludes a dLscussion of the environmental impacts of the pro- 
ject, the findings of the public interest review process, and 
any special evaluation required by the type of activity such as 
compliance determinations with the Section 404{bMI) 
Guidelines or the ocean dumping criteria. 

U.S. Army Corps of Engineers, Regulatory Program Overview, 
http://www.usace.ai7ny.mil/inet/functions/cw/cccwo/reg/oceover. 
him (last visited Mar. 20, 2007). 

4 ! . See 33 C.F.R, 8323.2(g). The term "general permit” is defined as: 

[ AJ Department of the Army authori Jialion that is issued on a 
nationwide or regional basis for a category or categories of 
activities when; (1) Those activities are substantially simi- 
lar in nature and cause only mininiat individual and cumula- 
tive environmental impacts; or (2) The general permit 
would result in avoiding unnecessary duplication of regula- 
tory control exercised by another Federal, state, or local 
agency provided it has been determined that the environ- 
mental consequences of the action are individually and cu- 
mulatively minimal. 

Jd. 

42. See generally ^3 C.F.R. pt. 330 (2006); reea/.vo U.S. Army Corps of 
Engineers. Sationwide Permit Program. http;//www.usa£x.army. 
mil/cw/cecwo/reg/nationwide permits.htm (last visited Mar. 20. 
2007), 

43. 33 U.S.C. §1.344(e). 

44. ExpectMare.gov, Detailed Jnfonnatiun on the Corpse/ Engineers: 
Regulatory Program Assessment, http://www.whitchouse.gov/ 
omb/expectmore/detail.lOOOl I30-2005.html (last visited Mar. 20. 
2007), 

45. Note that my criticisms of the Corps are directed at the headquar- 
ters-icvel policy and not at individual personnel who implement (hat 
policy on a daily basis. 1 have had the gotxl fortune of becoming per- 
sonally acquainted with dozens of Corps regulatory staff through my 
experience as an in.slruclor in the Proponenl-Sponstwcd Engineer 
Corps Training (PROSPECF) program. See U.S. .Army Coips of 
Engineers. Professional Development Support Center, http://pdsc. 
usace.army.mil/ (last visited Mar. 20. 2007), It has been incredibly 
rewarding to work with many regulatory and other Corps staff as an 
instructor in that program since 1998, teaching the Environmcotal 
Laws and Regulations course. See Environmental Partners. USAGE 
Training, hltp://www, environmentalparlners.net/training.htm (last 
visited Mar. 20. 2007). Through this experience. I have concluded 
that terrific individuals arc employed by the Corps, but are often 
hampered in achieving environmental protection by Icss-than-ter- 
rific mandate.s in flawed Corps regulations and guidance documents. 

46. See. e.g.. U.S, Army Corps of Engineers, U.S. Army Corps of 
Engineers Regulatory Program. htlp://www.usace.anT)y.inil/inet/ 
func(ions/cw/cecwo/reg/2003webcharts.pdf (last visited Mar. 20, 
2007). 


ther “a proponent nor opponent of any permit proposal. 
However, the Corns believes that applicants are due a 
timely decision.”'* 

Given the complex and necessarily subjective basis for its 
actions, it is not surprising that the Corps has been subject to 
a number of explorations of its efficacy and efficiency. 
These explorations have occurred via judicial critique,**^ 
legislative examination,*® and administrative response.*' 
Thus, that the Corps’ regulatory program warrants examina- 
tion is not new or surprising. New, however, is the Corps 
seeking eustomer input in an effort to control quality and in- 
crease responsibility. The Corps’ attempt through its Cus- 
tomer Service Survey to measure customer satisfaction in a 
setting where demands are the norm, litigation is the expec- 
tation, and ridicule by partisan interests is a popular pastime 


47. 33 C.F.R. §320.Ha){4). 

48. Whether administrative agency activities should be entirely efficient 
is, of course, another line of questioning that many scholars have ex- 
plored. See. e.g.. Robert V. Percival, Regulatory Evolution and the 
Future of Environmental Policy. 1997 U. Cm. Leg.al F. 159 
(1997); Cynthia K. Farina. The Consent of the Governed: Again.si 
Simple Rules Jar a Complex World. 72 Chi.-Kent. L. Rev. 987 
(1997); Thomas O. McGarity. Some Thoughts on “Deo.s.sifying " the 
Rulemaking Process, A\ Duke L.J. 1385 (1992);PalriciaM. Wald. 
Regulation at Risk: Are Courts Part of the Solution or Most of the 
Prohlcm?,67 S. Cau. L. Rev. 621 (lW4):Gary Lawson. The Rise 
and Rise of the Administrative Slate, 107 Harv. L. Rev. 1231 
(1994); W. Kip Viscusi, Regulating the Regulators, 63 U. CH5. L. 
Rf.v. 1423 (1996); Edwiird Rubin, It's Time to Make the Administra- 
tive Procedure Act Administrative, fi9 CoRNEi-L L. Rev, 95 (2003). 

49. See. e.g.. Northern California River Watch v, City of Healdsburc, 
456 F-3d 1023, 36 ELR 20163 (9th Cir, 2006); Baccarat Fremont 
Developers v. Corps of Eng'n, 425 F.3d 1 1.50, 35 ELR 20212 (9th 

Cir. 2005), cert, denied. U.S. (2007); City of Shoreacres v. 

Waterworih. 420 F,3d 440, 35 ELR 201 62 (5lh Cir. 2005); Greater 
Yellowstone Coalition v. Flowers, 359 F.3d 1257. 34 ELR 20019 
(lOih Cir. 2004); Utahns for Better 'Transp. v, Department of 
Transp., 305 F,3d 1 152, 33 ELR 20036 (10th Cir. 2002): City of 
Olmsied Falls v. BPA. 233 F. Supp. 2d 890 (N.D. Ohio 2002); Wet- 
lands Action Network V. Corps of Eng’rs, 222F.3d 1105,31 ELR 
20051 (9th Cir. 2000). cert, denied. 534 U.S. 815 (2001); Home 
Builders Ass'nof Greater Chicago v. Corps Eng’rs, 335 F.3d 607. 33 
ELR 20236 (7th Cir. 2003); United States v. Krilich, 209 F.3d 968, 
33 ELR 20035 (7lh Cir 2000), cert, denied. 121 S, Ct. 482 (2000); 
United States v. Hallmark Constr, Co., 200 F.3d 1076. 30 ELR 
20266 (7th Cir. 2000): United Slates v, Mango, 1 99 F.3d 85. 30 ELR 
20220 (2d Cir. 1999); Michigan Peat v. EPA, 1 75 F.3d 422, 29 ELR 
21125 {6ih Cir. 1999); Alaska Ctr. for the Env'i v, West, 157 F.3d 
680. 29 ELR 2000J (9th Cir. 1998); United States v. Hallmark 
Constr. Co.. 14 F. Supp. 2d 1065, 29 ELR 20274 (N.D. 111. 1998): 
Friends of the Crystal River v. EPA, 35 F.3d 1073, 24 ELR 21490 
(6th Cir. 1994): Hoffman Homes. Inc. v. EPA, 999 F.2d 256. 23 ELR 
2ll39(7thCif. 1993); United States v. Cumberland Farms of Conn., 
Inc.. 826 F.2d 115 1 . 1 7 ELR 2 1 270 { 1 st Cir. 1987). ccn. denied. 484 
U.S, 1061 (1988); Friends of the Earth v, Hintz, 800 F,2d 822, 17 
ELR 20030 (9th Cir. 1 986); Buttrey v. United States, 690 F.2d 1 1 70, 
13ELR20085(5ihCir.l982).ti?rT, dented, 461 U.S, 927(1983). 

50. On August 1, 2006, for example, the U.S. Senate Subcommittee on 
Fisheries, Wildlife, and Water held a hearing on the effect of the 
Rapanos decision. Interpreting the Effect of the U.S. Supreme 
Court 's Recent Decision in the Joint Cases of Rapanos v. United 
States and Carabei! v. U.S. Army Corps of Engineers on "The Wa- 
ters of the United Slates ": Hearing Before the Senate Suheoinm. on 
Fish, Wildlife, and Water, 109th Cong. (2006). Statements from the 
hearing arc available at http;//epw.senate.gov/hearing_statements. 
crm?id=259992. Fora streaming video of that hearing, see U.S. Sen- 
ate Committee on Environment and Public Works. EPW Multime- 
dia, http://epw.senate.gov/epwmuitimedia/epwmultimedia,htm 
(last visited Mar, 20. 2(K)7), 

51. Corps administrative materials, including documents such as Regu- 
latory Guidance Letters and Memoranda of Agreement, as well as 
relevant Executive Orders from the president, are compiled on their 
headquarters website at http://www.usace.ai7ny.mil/cw7cecwo/reg/ 
sadmin3.htm (last visited Mar. 20, 2007). 
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provides adequate justification to examine the survey re- 
sults.^^ The following section, accordingly, focuses on the 
genesis and current administration of customer service sur- 
veying by the Corps. 

III. The Corps’ Regulatory Customer-Focus 

The federal agency focus on customer satisfaction emerged 
from a larger national effort^^ at the beginning of theCHnton 
Administration to “reinvent government,”'^ an effort that 
culminated in the National Performance Review, 

As part of this remvention effort, in September 1 993, Vice 
President Al Gore released a report^^ declaring that 

[w]e will invent a government that puts people first, by: 
cutting unnecessary spending; serving its cu.stomers; 
empowering its employees; Helping communities solve 
their own problems; fostering excellence .... Here’s 
how. We will; create a clear sense of mission; steer more, 
row less; delegate authority and responsibility; replace 
regulations with incentives; develop budgets bas^ on 
outcomes; expose federal operations to competition; 
search for market, not administrative solutions; measure 
our success by customer satisfaction.^’ 

Such a focus on the federal government’s customers also 
generated a 1993 Executive Order from President Wil- 
liam J. Clinton entitled 5e’///>ig Customer Service Stan- 
dards.^^ The Executive Order stated that “the Federal 
Government must be customer-driven. The standard of 


52. Note that the analysis here is not an in-depth statistical one, given 
that 1 have no expertise in the science of statistics. My brief analysis 
of the data in this Article demonstrates, however, that a more rigor- 
ous assessment of the data may be warranted. 

53. Sfe, e.g.. Government Performance Results Act of 1993, Pub. L. No. 
103-62, 107 Stat. 285 (codified in scattered sections of Titles 5, 31, 
and 39 of the U.S. Code), avaiUihle ai http://www.whitehoose.gov/ 
omb/mgmt-gpra/gpIaw2m.html (last visited Mur. 20, 2007). As the 
U,S. Governmental Accountability Office (then known as the U.S. 
Genera! Accounting Office (GAO)) explained in a 56-pagc report: 
“GPRA requires agencies to .set goals, measure performance, and re- 
port on tfieir accompiishmenis." U.S. GAO, Executive 
GuiDE-EFHECnVF.LY ImPI.EMF.NTINO THE GOVERNMENT PERFOR- 
MANCE AND RE,st’Lrs Act 1 ( 1 996) (G AO/GGD-96- 1 1 8). available 
al http://www.gao.gov/archive/1996/gg961 18, pdf. 

54. Nancy J. Knaoer attributes the term “reinventing government” to 
David Osbomc andTcdGaehler. See Nancy J. Knavety Reinventing 
(lovernmeni: The Promise of Uistiiuiioml Choice and Govern- 
ment'CreatecJ Charitable Organizations, 41 N.Y.L. ScH. L. Rev. 
945, 946 (1997); see also David Osborne a Ted Gaebler, Rein- 
venting Govf.rnment; How the Entkehkenf.uriai. Spirit Is 
'rRAN.SFOBMINO THE PUBUC SECTOR (Addison-Weslcy 1991). 

55. See generally National Partnership for Reinventing Government Re- 
porf.s (formerly the National Performance Review). Homepage, 
h ttp://govLnfo. library. unt.edu/npr/library /re view. him! (last visited 
Mar. 20, 2007). Note that some scholars have declared fundamental 
aspects of the National Performance Review to have been unsuc- 
cessful See. e.g., Steven L. Schooner. Fear of Oversight: The Fun- 
damental Failure of Businesslike Government. 50 Am. U.L. Rev. 
627 (2001): see also Richard H. Pildes & Cass R. Sunslein. Rein- 
veining the Regulatory State, 62 U. Chi. L. Rev, 1 (1995); Paul R. 
Veikuil, Is Efficient Government an Ox\waron7. 43 DUKE L.J. 
122! (1994). 

56- Sec Vice President Al Gore, From Red Tape to Results: 
Creating a Government That Works Better and Costs 
Less { 1 993).ava!lable at http;//govmfo.!ibrary. unt.edu/npr/lihraiy/ 
nprrpt/annrpt/redtpe9. 3/index, html); see also Knauer..Tu/7ru note 54. 
at 963 n.36-45 and accompanying lext, 

57. Id. 

58, Exec. Order No. 12862, Setting Customer Service Standards 
(1993), available at http://govinfo.lihrary.unt.edu/npr/Iibraiy/direct/ 
ordcrs/2222.html. 


quality for services provided to the public shall be: Cus- 
tomer service equal to the best in busincss.”^^ A customer, 
for purposes of the Executive Order, was defined as “an in- 
dividu^ or entity who is directly served by a department or 
agency.”^ Agencies were instructed to survey their custom- 
ers “to determine the kind and quality of services they want 
and their level of satisfaction with existing services.”'^' Re- 
ports to the president with respect to such surveys, among 
other things, were required by 1994.^’" The modem Corps’ 
Regulatory Program Customer Service Survey still cites 
this Executive Order.^^ 

In 1995, President Clinton went even further in a follow- 
up memorandum, entitled Improving Customer ServiceJ’’^ 
which mandated continued customer and employee sur- 
veys as well as benchmarking strategic initiatives as part of 
the federal government, “in order to continue customer ser- 
vice reform. . . 

Federal reinvention efforts catalyzed the Clinton Admin- 
istration to form the Interagency Working Group on Federal 
Weiland.s Policy in 1993, which in turn drafted Protecting 
America's Wetlands: A Fair, Flexible, and Effective Ap- 
proach.^*" This report acknowledged the need to improve 
wetlands protections and streamline the §404 permitting 
process.*’ The report pointed to the combination of “the en- 
vironmental and economic significance of wetlands, the 
alarming rate of wetlands loss, and concerns for private 
landowners”** and proposed initiatives to “strongly support 
the effective protection and restoration of the Nation’s 
wetlands, while advocating much-needed reforms to in- 
crease the fairness and flexibility off ederal regulatory pro- 
grams.”*’ Some of those initiatives were adopted, but many 
were not.” 

Some lime thereafter, the Corps began surveying its cus- 
tomers. Older versions of the Corps’ Customer Service 
Survey can still be found on the Internet.” The Corps’ 
current Customer Service Survey is available on many 
Corps district regulatory websites” as well as the headquar- 
ters website.’^ 


59. Id. 

60. Id. 

61. Id. 

62. Id. 

63. See Custtmer Service Survey, supra note 9, at 2. 

64. The Wmitc House Office ofthe Press Secretary. Memoran- 
dum FOB Heads of Executive Departments and Agencies 
“Improving Customer Service” (199.5), available at hitp://gov 
info,Iibtary.unt.edu/npr/librar)f7direct/niemos/249a.html. 

65. Id. 

66. White House Office on Environmental Policy. Protecting 
America's Wetlands; A Fair. Flexible, and Effective Ap- 
proach (1993), available al hup://www,wetlands.cc>m/fed/aug93 
wet.htm. 

67. Id. 

68. Id. Introduction. 

69. Id. 

70. See Two Years of Progress: Meeting Our Commiimem for Wetlands 
Reform; Protecting America's Wetlands: A Fair. Fie.xible, and Ef- 
fective Approach, August 1993— -August 1995. htfp://www.wetlunds. 
com/fed/dec95wet.htm (la.st visited Mar. 20, 2{>b7), 

71. See http://www.usace.army.mil/c\v/cecwo/reg/cust_surv.pdf (last 
visited Mar. 20, 2007). 

72. Baltimore District, U.S. Army Coips of Engineers, Regula- 
tory Program Customer Sur\’ey, http://www.nab.usace.arTny-mil/ 
Regulaiory/survey.htm (last visited Mar. 20, 2007); Detroit District. 
U.S. Army Coms of Engineers. Regulatory Program Customer Ser- 
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In addition to its history as part ofthe reinvention process, 
the Corps’ Customer Service Survey is also identified as the 
product of a newer management system called Lean Six 
Sigma. According to a 2006 Corps press release, the Corps 
uses Lean Six Sigma “to accelerate business transforma- 
tion.”’^ The Corps points to the system as “intended to cre- 
ate a culture of continuous, measurable improvement and 
innovation that eliminates non-value-addcd activities and 
increases quality and responsiveness.”’® The Corps’ Regu- 
latory Program is using Lean Six Sigma to assess and plan 
improvements for current operations.” 

Lean Six Sigma is actually a set of two complementary 
business improvement methodologies, Lean and Six 
Sigma.” The Lean method maximizes profit velocity by an- 
alyzing process flow and delay times at each activity in a 
process.’^ It centers on the separation of “value-added” 
work with tools to eliminate the root causes (and costs) of 
“non-value-added” activities.*^*' The Lean approach is in- 
tended to provide a means for quantising and eliminating 
(he cost of complexity.*' 

The Six Sigma methodology emphasizes the need to rec- 
ognize opportunities and eliminate defects as defined by 
customers and recognizes that variation hinders the ability 
to deliver high-quality serv’ices reliably.*^ Six Sigma re- 
quires data-driven decisions and framework-based problem 
solving within a highly prescriptive cultural infrastructure 
effective in obtaining sustainable results.*’ The keys of the 
combined Lean Six Sigma approach include “delighting” 
customers with speed and quality,*^ improving processes by 
eliminating quality and speed variations as well as generally 
improving process flow and speed,*’ working as a team for 


vice Survey, hnp;//www,ln.usacc.aiTny.mil/funciions/rf/htnil/survey. 
htm (last visited Mar. 20. 2007): Jack.vsnville District, U.S. Army 
Corps of Engineers. Electronic Survey Form, h«p;//www.saj.usace. 
iinny.injl/pennit/forms/customer_service.htn) (last visited Mar. 20. 
2007); Little Rock District, U.S. Army Corps of Engineers, Cux- 
tamer Scr’ice Survey, http://www.swl, usace.army.mil/regulatory/ 
cuscomersurvey.html (last visited Mar, 2D. 2007). It is worth not- 
ing that the “current” survey, available on thc.se sites and the main 
Corps website, expired in 2()05.,S'<rt’ Cuxtomer Service Sutrey.supra 
note 9. 

73. See Customer Service Sun'ey. supra note 9. 

74. Telephone Interview with Lance D, Wotxl. U.S. Army Corps of En- 
gineers (July 26, 2006) (hereiniifter Wood IntcvvicwJ. 

75. See U.S. Army Corps of Engineers, Corps Points. Weekly Fo- 
cus-Lean Six Sigma. hnp://www.hil.usace.afTny.tnii/cepa/cofps 
poinis/5-! l-06.htm (last visited Mar. 20, 2007); U.S. Army 
Materiel Comrnand, Lean SixSigmaBasies. hltp://www.amc.amiy. 
mil/lean/page.aspx?id=0 (last visited Mar, 20. 2007). 

76. Id. 

77. KaiseTE-niail,Awprfl note 21 (“The Corps also is currently involved 
in completing a Lean 6 Sigma analysis of its regulatory program, 
which includes a thorough examination of budget, resource alloca- 
tion, workload, and perfonnanee standards with the ultimate goal of 
eliminating unnecessary and non-valued added process and simpli- 
fying the §404 regulatory program,”), 

78. Mike George et ai... What Is Lean Six Sigma? 7 (McGraw-Hil! 
2004), 

79. Jd. 

80. hi 

81. Id. 

82. Id. 

83. Id. 

84. Id. at ll. 

85. Jd. at 20. 


maximum gain,** and basing decisions on data and facts.” 
The project-focused approach consists of five phases— ole- 
fine, measure, analyze, improve, and control 
(DMAIC)~known as the DMAIC model.** 

Though the Lean Six Sigma methodologies evolved in 
the manufacturing area,” noncorporate organizations have 
begun using them as well.^" Lean Six Sigma is useful to 
these organizations because processes involving services 
are usually slow and therefore expensive for the organiza- 
tion,®" since “(i)n any slow process, 80% of the delay is 
caused by less than 20% ofthe activities.”^’ Examples of 
government organizations that use the methodologies, in 
addition to the U.S. Department of the Army, include the 
U.S. Department of the Navy^’ and the city of Fort Wayne, ^ 
both of which laud the program.''’ 

Outside of the permitting component of Corps opera- 
tions,’* the Corps as a whole” has developed a broader Cus- 

86. Id. at 29. 

87. Jd at 34. 

88. Id at 58. 

89. Jd. at 10. 

90. Jd. at ix. In a recent Forces Comptroller article, U.S. Depan- 
menl of Navy personnel proclaimed the program’s success, saying 
that the department “looks forward to continued success stories and 
the opportunity to share stories within and outside the (Department 
of Defense).” Denise Bar et al. Department of the hla\y Lean Six 
Sigma: A Finaiwial Journey: A Total Team Effort to Employ Lean 
Six Sigma Coiu epls Pays Dividends (Compofiy Oven’iew). Armep 
ForcesComptroi-LER. Jan. 2006, at41.ov«i/aWertthUp://www. 
accessmyljbrafy.com/coms2/summaiy_0286-l.5077378JTM, The 
city of Fort Wayne. Indiana, is listed in Lean Six Sigma for Service 
as an example of an organization ihat experienced success with the 
program: after its implementation, many city departments allegedly 
saw improvements in the area of service to citizens, a significant de- 
crease in costs. Of better use of resources, See George et AL,,iMpru 
note 78. at 6. 

91. Id. at 12-13. 

92. Jd. 

93. See Bar et a!., sujtra note 90, at 38-41 . The Navy uses the Lean Six 
Sigma principles in three of its major command systems; (1) the Na- 
val Sea Systems Command; (2) the Nava! Air Systems (Command: 
and (3) the Space and Naval Warfare Command. Jd. at 39. 

94. Mayor Graham Richard of Fort Wayne authorized the use of Lean 
Six Sigma for many city projects. See City of Fort Wayne, Six Sigma, 
hup://www .cityoffonwavne.org/index. php?opiion»com content& 
iask=view&id=!012&ltemid=n54 (last visited Mar. 20, 2007), 

95. See principles used by the Navy, supra note 93. 

96. Despite this Anicie’s focus on the regulatory branch, the bulk of 
Corps personnel work on large-scale engineering and civil works 
mauers. described by the Corps as including: 

[Pjlanning, designing, building and operating water re- 
sources and other civil works projects (Navigation, Flood 
Control. Environmental Protection. Disaster Response, etc.); 
designing and managing the construction of military facili- 
ties for the Army and Air Force. (Military Construction); and 
providing design and construction management support for 
other Defense and federal agencies. (Interagency and inter- 
national Services). 

U.S. Army Corps of Engineers. Who We Are, hrtp://www.usace. 
army.mil/who (last vi.sited Mar. 20, 2007). The Corps declares; “To- 
day, as always, we stand ready . . . engineers, scientists, real estate 
specialists and administrators alike to meet national security, emer- 
gency and other national requirements.” Jd. The Regulatory Branch 
declares its specific mission as follows; 

The mission of the Corps of Engineers Regulatory Program is 
to protect the Nation's aquatic re.sourccs, while allowing rea- 
sonable development through fair, flexible and balanced per- 
mit decisions. The Corps evaluates pennit applications for 
essentially all construction activities that occur in the Na- 
tion's waters, including wetlands. Corps pennits are also nec- 
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tomer Outreach Training Curriculum®^ that contains six 
training opportunities for Corps personnel: (I) Customer 
Service; (2) Customer Outreach Tutorial; (3) Customer 
Outreach for Executives; (4) Customer Outreach Over- 
view Workshop; (5) Strategic Outreach Plan Workshop; 
and (6) Account Management Workshop.®® Corps Civil 
Works operations, likewise, have been publicly committed 
to customer service for years, with some districts even say- 
ing that cu.stomers arc “on the team.”"®® Like the Regula- 
tory Program, Corps military operations have been survey- 
ing their installation customers for years.*®' Amusingly, 
one Corps survey instrument in the Programs Management 
Division has a scries of smiley-face and frowning-face icons 
on their survey, presumably to help those filling out the 


cssar)' fur any work, including conslniclion and dredging, in 
the Nation’s navigable waters. The Corps balances ihe rea- 
sonably foreseeable benefits and detriments of proposed pro- 
jects, and makes permit decisions that recognize the essential 
values of the Nation’s aquatic ecosystems to the general pub- 
lic, as well as the property rights of private citizens who want 
to use their land. During the permit proces,s. Ihe Corps consid- 
ers the views of other Federal, stale and local agencies, inter- 
est groups, and the general public. The results of this careful 
public interest review are fair and equitable decisions that al- 
low reasonable use of private property, infrastructure devel- 
opment, and growth of the economy, while offseiting the au- 
thorized impacts to the waters of the US. The adverse impacts 
to the aquatic environment are offset by mitigation m|uire- 
menls, which may include restoring, enhancing, creating and 
preserving aquatic functions and values. The Corps strives to 
make its permit decisions in a timely manner that minimizes 
impacts to the regulated public. 

U ,S. Army Corps of Engineers. /fegH/utcuy Programs Mission State- 
tnent, hllp;//www.usace.army.mil/cw/cecwo/regfmissU)n.htm (last 
visited Mar. 20, 2007), 

97. The Corps mission.s page declares; 

The United States Army Corps of Engineers serves the 
Amed Forces and the Nation by providing vital engineering 
services and capabilities, as a public service, across the full 
speeinim of operations— from peace to war — in suppon of 
naiional interests, Corps missions include five bn>ad areas; 
Water Resources: Environment; Infrastructure; Homeland 
Security: warfsghiirig. 

U.S. Army Corps of Engineers, AfmrV)n4-,http;//www.usace.amy. 
mil/missions (last visited Mar, 20. 2007), 

98. U.S. Army Corps of Engineers. Customer Training Outreach Bro- 
chure. http;//www.usace.amiy,mil/essc/intra/customer/cufTicul.pdf 
(last visited Mar. 20, 2007). 

99. See also U.S. Army Corps of Engineers. USACE Program's Out- 
reach Toolkit, htip://www. usacc.army.mil/essc/inlra/cu5tomer/ 
outreach.htm (last visited Mar. 20. 2007). 

100. Rock Island District, U.S. Army Corps of Enginecr.s. Corps Cus- 
tomers, htlp;//www2.mvr.usacc.army.mil/FullStory.cfm?lD=403 
(last visited Mar. 20. 2007) (“‘Starling in October we will no longer 
be cu.siomer oriented,’ said [the Chiefof Engineers. Lt. Gen. Roben] 
Flowers, 'because the customers will be on our teams."’) 

101. See. e.g., U.S. Army Corps of Engineers, Customf-r Satisfac- 
tion Survey Military Programs 1998 Report (1999), avai/aWe 
afhlip://www, usace.army.mil/cssc/inlra/surveys/mpl998/inpJ 998. 
pdf. 

The U.S. Army Corps of Engineers (USACE), Directorate of 
Military Programs (CEMP). conducted its fourth standard 
customer satisfaction survey of customers in the spring-sum- 
mer of 1 998. This report contains results and insights gained 
from analyzing feedback from about 700 Military Programs 
(MP) customers and displays results by question, by cus- 
tomer organizational level and by customer group. 


form.'®” In short, the Corps is demonstrating an organiza- 
tionwide commitment to securing customer input. 

Although the Customer Service Surveys reviewed for 
this Article appear to have been completed by permit appli- 
cants only,'®® Corps policy stales that applicants are not the 
only customers of its regulatory branch.*®^ Linked from its 
main web page is the Corps Regulatory Program’s Phiblic 
Service Commitment, in which the Corps promises to “con- 
duct ourselves in a professional manner in dealings with all 
our customers, including applicants, violators, agencies, in- 
terest groups and the general public.”^®^ The Customer Ser- 
vice Survey itself identifies customers as all who arc inter- 
ested in the Regulatory Program.'®^ 

In keeping with the 1993 Executive Order,'®’ many other 
federal agencies have adopted strategies for focusing on 
their customers. Like the Corps, however, they too have 
struggled to find an appropriate definition of the term cus- 
tomer.'®* Some define cu.stomer broadly to include pro- 
gram participants and third-party interests, some define 
customer narrowly to include only program participants, 
and some use the term without defining it at all. Neverthe- 
less, many other federal agencies do survey customers to 
obtain their opinions about matters relating to a particu- 
lar agency. 

For the purposes of its Customer Service Surveys, the 
Corps’ Regulatory Program defines customers as those who 
“submitted a permit application, requested a jurisdictional 
determination or wetland delineation, or scheduled a pre- 
application meeting" as well as those who receive its public 
notices or commented on a particular project or work.'®® 
Thus, Corps’Regulatory Program surveys apparently were 
designed to solicit input from both participants in the reg- 
ulatory program as well as some third-party stakeholders 
who comment on particular projects or the regulatory 
program’s work in general.*’® The surveys are posted di- 
rectly on the front page of the Corps’ Regulatory Pro- 
gram website*" and on some district websites."^ Yet the 

102. Directorate of Military Programs, U.S, Army Corps of Engineers, 
Customer Survey, https;//ppclscivil.usace.arTtiy.m!l/hecsurv/ (last 
visited Mar. 20. ‘2007). 

103. See Customer Service Sitiv'ey, supra note 9. 

104- Note that the Corps conducts other “customer" surveys for addi- 
tional roles it plays, such a.s providing recreational opportunities in 
various locations throughout the nation. See ExpectMore.gov, De- 
tailed Information on the Corps of Engineers: Recreation Wa/t«ge- 
mf/j/i4.rje.vjmfnr.http://www.whjlehouse.gov/OMB/expeclinore/deUiiI. 
l(K)02002.2005-htmi (last visited Mar. 20. 2{X)7) ("Corps customer 
comment card surveys reveal that 90% of respondents rated the over- 
all quality of facilities and services as good or vety good.’’). 

105. U.S. Army Corps of Engineers. Public Sen-ice Conmiiment, blip:// 
www.usace.army.mil/cw/cecwo/reg/pubserv.htm (last visited Mar. 
20. 2007). As one early reviewer of this Article pointed out, it is odd 
that the Corps considers “vioiator.s‘’ to be among its customer base, 
but then again the Corps works frequently with violators to provide 
aftcr-lhc-fact permits. See 33 C.F.R, §326. 3(e) for a description of 
requirements associated with after-the-fact pentiils. 

106. See Customer Service Sun'ey, supra note 9, There apparently was 
some debate about this decision within the agency. See Wood Inter- 
view, supra note 74, 

107. See supra note 58, 

108. The Executive Order definition of customer is “an individual or en- 
tity who is directly served by a department or agency," see id., must 
not have been sufficiently clear for many agencies. 

109. Sec Customer Service Survey, supra note 9. 

110. Id. 

Mi. Id. 


Id. 
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review of the hundreds of surveys undertaken for this Arti- 
cle disclosed that none appeared to be submitted to the 
Corps by a third-party stakeholder. 

Other federal agencies cast their customer focus in 
slightly different language. For example, the U.S. Depart- 
ment of Health and Human Services (HHS) has what it 
terms a customer service vision.’’^ Within HHS, the U.S. 
Food and Drug Administration (FDA) also has its own cus- 
tomer service standards."*’ The FDA defines customer as “a 
person or organization (internal or external) that receives a 
product or service anywhere along the product’s life cy- 
cle.”' '■ The FDA considers the American public its primary 
customer, but also views as customers the following: the 
U.S. Congress, HHS itself as well as other government 
agencies, health care groups/providers, and the industries 
it regulates."® The FDA surveys its customers regularly, 
although not in an ongoing manner, as the University of 
Michigan discussed in a 2000 survey report, which showed 
“that consumers continue to be satisfied with the FDA's per- 
formance in food labeling and consumer alerts on food 
safety issues. . . 

i 13, See various districi websites supra note 72. 

1 13. FDA's customer service vision reads: 

The U S. Dept, of Health and Human Services <HHS) will 
provide its external and inicrnaJ customers with courteous, 
timely, and efficient service that will exceed castomcr expec- 
tations and equal the best in business. In order to continu- 
ously improve its seivices, HHS will encourage and use on- 
going customer feedback to help establish its customer ser- 
vice .standards and pcrfonnance measures, and share re.sults 
with its cu,stomers. 

U.S. Food & Drug Administration (FDA), Cusiamer Sendee Policy, 
http://www.fda.gov/comments/custonier.hfml (last visited Mar. 20, 
2(K)7). 

1 14. These standards include the following: 

All FDA customers arc entitled to: fair, courteous and profes- 
sional treatment; information that is accurate and current: 
timely responses to requests; reasonable access to appropri- 
ate staff; confidence that efforts are made to assure that regu- 
lated products in the marketplace are in compliance with 
FDA laws and regulations: two-way communication; oppor- 
tunities for collaboration and partnerships, as appropriate; 
participation in the agency's decision-making process; and 
consideration of their opinions and concerns by the agency. 

In addition, consumers arc entitled to accurate and timely 
health information about regulated products; health profes- 
sionals arc entitled to timely information that will assist them 
in advancing and protecting the public health; other govern- 
ment agencies arc entitled to cooperation from the FDA in 
maximizing efficient use of resources, eliminating duplica- 
tion of efforts and carrying out collaborative cffculs and 
technical assistance, training and guidance; and regulated 
industry is entitled to timely review of product applica- 
tions. professional treatment in rc.solving disputes, fair ap- 
plication of laws and regulations in enforcement activities, 
fair and consistent inspections and product application re- 
views, and respect in the agency's performance of duties 
and responsibilities, 

U.S. FDA, FDA Customer Sennee Standards, http://www.fda.gov/ 
commcnts/standard-hlml (last visited Mar. 20. 2007). 

1 15. Quality Resourck & Development Team. U.S. FDA, Defin- 
ing THE Customer in a Regulatory AcF.NCY<20(M).<n'oj7aF/ear 
hftp://w'ww.rda.gov/cder/gmp/gTnp2(XW/defining_customer.htm. 

1 1 6. Id. With respect to calling the industries it regulates ‘'customers,” the 
FDA admits that ‘‘(t)he idea of regulated industry as a customer has 
been an uncomfortable one for FDA” and hopes to “be able to ex- 
pand our vocabulary !« adopt more fining references to industry. ”/d. 

1 17. LJ.S. HHS, Customer Sati-sfaction Results for the Food 
AND Drug Administration Remain Constant (2000), 


Likewise, EPA used to focus on customers through its for- 
mal customer service program, which it phased out in 
2002."® While in existence, the program “assisted in gather- 
ing customer feedback, shared best practices and made cus- 
tomer service skills training available.”"^ EPA included 
within its definition of customer a plethora of categories: 
regulated industries, such as manufacturers and power com- 
panies; agriculture; small businesses, such as dry cleaners, 
printers, and developers; consultants; local governments; 
states; grant applicants; public interest groups; commu- 
nity-based groups, including environmentai organizations; 
the public; Congress; EPA program offices; EPA employ- 
ees; EPA regional program offices; other federal agencies; 
and intemational/global organizations. EPA’s Office of 
Policy, Economics, and Innovation facilitated the old cus- 
tomer service program and “still supports customer satisfac- 
tion survey work."'^' EPA also continues to apply certain 
principles of customer service today.‘“^ 

Unlike EPA and its now-defimet customer service pro- 
gram, the Internal Revenue Service (IRS) surveys only a 
limited universe of those with whom it has contact. Through 
its Taxpayer Advocacy Service, the IRS surveys its custom- 
ers via a “customer satisfaction survey ... on a continuous 
basis to ensure alignment of its program, policies and proce- 
dures with the needs and expectations of its customers.”'*'^ 
According to the IRS website: “The purpose of the survey, 
which is voluntary and anonymous, is to determine the satis- 
faction level of taxpayers and practitioners who have re- 
cently received assistance from the Taxpayer Advocate Ser- 
vice.’"'*’ The IRS does not otherwise define customer. 

Some other federal agencies use the term customer but do 
not define it. For example, the Federal Communications 
Commission (FCC) proclaims it has “customer service stan- 


hHp://vvww.fda.gov/bhs/topics/NEWS/NEW00746.hlml (discuss- 
ing a survey "conducted by the University of Michigan using a 
model established for the American Customer Satisfaction Index, 
which measures satisfaction with various industries.”) 

118. See U.S. EPA. About the Customer Service Program, hltp://www. 
cpa.gov/customcrservice/csabout.htm (last visited Mar. 20, 2{X)7). 

114. /W. 

120. ,teeU.S. EPA, Who Are EPA 's Customers?; Fact Sheet, http;//www. 
cpa.gov/cuslomerservice/pdfs/fsl r.pdf (last visited Mar. 20, 2007). 

121. See U.S. KPA, supra note 1 18. 

122. Id. The six principles include: 

(1) Be helpful! Listen to your customers; (2) Respond to all 
phone calls by the end of the next business day; (3) Respond 
to ail correspondence within 10 business days; (4) Make 
clear, timely, accurate information accessible; (5) Work 
collaborativcly with partners to improve all products and 
services; and (6) Involve customers and use their ideas 
and input. 

U.S. EPA, Customer Service Standards, hltp;//www.epa,gov/ 
customcrservicc/standards.htm#principles (last visited Mar. 20, 
2007). 

The standards for core processes include "public access standards.” 
"research grants standards,” “perniitting standards,” “pesticides reg- 
ulation standards,” “partnership programs standards,” "state, tribal, 
and local pn>graTn grants standards,” “enforcemenl inspections and 
compliance assistance standards,” and “rulemaking standards. U.S- 
EPA, Customer Service Standards of the United Slates Environmen- 
tal Protection Agency, htlp://www.epa,gov/customerservice/pdrs/ 
standards.pdf (last visited Mar. 20, 2007). 

123. See IRS, U.S. Department of the Treasury, Taxpayer Advocate Ser- 
vice Customer Satisfaction Survey, http;//www.irs.gov/privacy/ 
article/0.,id=159723,00,htmi (last visited Mar. 20, 2007), 

124. Id. 
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dards.”'"^ The FCC welcomes comments from its customere 
by e-mail and telephone, and makes such people aware of 
the opportunity via its website.*^^ Nowhere, however, does 
the FCC define customer or state from whom it would ac- 
cept comments. Likewise, the U.S. Fish and Wildlife Ser- 
vice (FWS) launched a Customer Service Center in 2003.'^^ 
The FWS’ Customer Service Center reports that it “cur- 
rently averages 8,300 phone calls and 400 e-mails per 
month.”'"*^ The center also uses a customer satisfaction sur- 
vey to which the public response “remains very favorable 
and complementary.”'^^ However, the FWS does not define 
customer or otherwise state whether tlie people from w'hom 
it receives input include third-party interest groups in addi- 
tion to program participants, or program participants only. 

In sum, federal agency customer involvement, including 
surveys, takes many and varied paths. Their origins, and the 
origins of the Corps’ current Customer Service Survey, are 
of interest because they aid in understanding the nature of 
federal government commitment to fairness, flexibility, and 
efficiency, Still, it is the data that these surveys provide 
that offer the fullest opportunity to reflect on the discon- 
nect between perception and reality with respect to the 
burdens imposed by the Corps’ Regulatory Program. Ac- 
cordingly, the following section explores these available 
data in more depth. 

IV. Corps Customer Service Sun'ey Results 

To determine what Corps Customer Service Surveys might 
reveal about the permitting program and related matters?^*’ 
eight Corps districts from around the nation'^' were initially 
selected and sent Freedom of Information Act (FOIA)''^" re- 
quests for copies of responses to customer service surveys. 

125, FCC, Custamer Service Standards, http://www.fcc.gov/css.html 
(last visited Mar. 20, 2007). 

126, See FCC. Customer Salixfaction Report, http://www.fcc.gov/css. 
html#repon (last visited Mar. 20. 2()07). 

127, See U.S. FWS, Cu,vr(jmerS<’rv/£'eCcrt«r.http;//www.fws.gov/info/ 
pocketguide/csc.hcm (last visited Mar. 20, 2007). 

128, Id. 

129, Id. 

1 30, It is particularly interesting to discuss the Corps' permitting process 
with law and graduate .students in classes that cover laws governing 
wetlands and other waters of the United States. Virtually all law stu- 
dents arc new to the Corps' regulatory process, and most are amazed 
at the low percentage of permit denials, and what some perceive as 
overly applicant-friendly approaches to the processing of permit re- 
quests. In particular, as we discussed the Corps' Customer Service 
Survey in my Vcmionl Law School Wetlands Law and Policy class 
in previous years, students had a lot of questions regarding these sur- 
veys and their results in terms of what it would show about the per- 
mitting program overall, 

131- The initial surveys were sent out to the following random sample of 
districts in November 200.5: Charleston; Galveston; Huntington: 
Jacksonville: New England: New Orleans; Philadelphia: Sacra- 
mento; and St. Paul. 

132. 5 U.S.C. §552, available in ELR Stat. Admin. Proc. 

133. The original letters to disirieis contained the following subi^n- 
tive text; 

Under the Freedom of Information Act, 5 U.S.C. §552, this 
letter requests copies of all customer service surveys submit- 
ted toihef specific] District Office by permit applicants in the 
years 2002 to present. Please sec http://www.usace.anny. 
mil/inet/functions/cw/cecwo/reg/cust_surv.pdf fw a sam- 
ple survey. 

! ask for a waiver of any fees connected with this request 
because this request is made in the public interest and thefur- 


The surprising result was that six weeks later, only two of 
the districts in the initial sample supplied copies of any com- 
pleted surveys, and half responded that they did not survey 
their permit applicants.'^'’ Shortly thereafter, similar FOIA 
requests were sent to the rest ofthe 38 districts''^'^ asking for 
survey responses for the years 2002-2005.'’^ 

All 38 districts responded.'^’ As it turns out, not all 
Corps district Regulatory Programs survey their custom- 

nishing of this information should be considered as primarily 
benefiting the general public. 32 C.F.R. §5 1 8.84 (2004), Ac- 
cording to the Department of Defense's regulations, the fee 
waiver will be granted if the primary puipo.se of the request is 
to contribute significantly to public understanding of the op- 
erations or activities ofthe Department of Defense and is not 
primarily in commercial interest of the requester. Id. In this 
instance, the request is likely to contribute significantly to the 
public understanding of the actions surrounding permit ap- 
plications in the Charleston District, because I plan to use the 
information to write an article that will be available to the 
public. This information will not be used for any financial or 
commercial gain. Id. 

Ifthis request cannot be handled free of charge, please no- 
tify me immediately of the reasons behind the denial and the 
cost ritat will be involved prior to any copying. I am aware of 
and do not waive any of my rights under law, including: to re- 
ceive a response to thi.srequest within 20 days, to be infonned 
of the grounds if this request is denied, to appeal any denial, 
and to receive copies of excepted information from a docu- 
ment where other .sections have been declared exempt from 
this request. 

134. Only the Jacksonville and Sacnunenlo Districts provided survey re- 
sponses. Note that New Or!cim.s and Huntington did not respond to 
the initial request. 

135. The remaining letters went out in late 2005 and early 2006. The text 
of the letters included the following request: 

Re: FOIA Request for Completed Customer Service Surveys 
2002 to Present 

Dear FOIA Officer; 

Under the Freedom of Information Act. 5 U.S.C. §552, this 
letter requests copies of all customer service surveys submit- 
ted to your district office by permit applicants in the years 
2002 to present. Please see http://www,usace.army,mil/inet/ 
functions/cw/cecwo/Teg/cust_surv.pdf for a .sample survey. 

1 ask for a waiver of any fees connected with this request 
becau.se this request Is made in the public interest and the fur- 
nishing of this infonnation should be considered as primarily 
bertefiting the gcucral public. 32 C.F.R, §5 1 8.84 (2004). Ac- 
cording to the Department of Defense's regulations, (he fee 
waiver will he granted if the primary purpose ofthe request is 
to contribute significantly to public understanding of the op- 
erations or privities ofthe Department of Defense and is not 
primarily in commercial interest of the requester. Id. In this 
instance, the request i,s likely to contribute significaniiy to the 
public understanding of the actions surrounding permit ap- 
plications in your district, because I plan to use the informa- 
tion lo write an article that will be available to the public. This 
informalion will not be used for any financial or commercial 
gain. Id. 

If this request cannot be handled free of charge, please no- 
tify me immediately of the reasons behind the denial and the 
cost that will be involved prior to any copying, 1 am aware of 
anddo not waive any of my rights under law. including: to re- 
ceive a response to this request within 20days, to be informed 
of the grounds if this request is denied, to appeal any denial, 
and to receive copies of excepted information from a docu- 
ment where other sections have been declared exempt from 
this request. 

136. See the specific text supra note 135. 

137. A full list ofCorps district offices can be found at U.S, Army Corps 
of Engineers, Regulatory Program — District Offices. http://www. 
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ers.’^'^ in fact, 20 districts reported having any survey re- 
sponses,'^^ and 3 of those reporting survey responses had a 
statistically insignificant number of only one or two sur- 
veys total.^'"^ 

Generally, those districts that regularly survey their per- 
mit applicants have found them to be satisfied with the pro- 


cess.'‘’‘ In those districts that r^orted with a statistically 
significant number of surveys,’''^more than half of respon- 
dents evaluating their overall experience with the Corps’ 
Regulatory Program gave “high satisfaction” ratings, as 
shown in Table 1 . 


usacc.armv.mil/cw/cccwo/reg/district.hlm (la.si visilcd Mar. 20. 
2007), 

138. See Appendix. Note thal during my research. Corps Headquarters 
staff confirmed thal all districlsj/ioH/t/ be surveying their customers. 
Telephone Infeivicw with Russell L. Kaiser. Headquarters. U.S. 
Army Corps of Engineers (Mar. 9. 2007), It is not clear to Corps 
Headquarters why some districts do not engage in surveys. !J. 

139. Those districts that do not report any Regulatory Program surveys 
are; Buffalo; Chicago; Detroit; Fort Worth; Galveston; Honolulu: 
Huntington; Los Angeles; Louisville; Nashville; New England; 
New York; Norfolk; Philadelphia; Pittsburgh; San Francisco; St. 
Paul; and Tulsa. Note that the Charleston District provided a re- 
•sponse to the FOl A request loo late to have quotations from the sur- 
vey written comments appear in the text of the Article, although all 
.such comment.s are included in the compiled Appendix. 

140. The Baltimore District had only one response, and the Omaha and 
Vicksburg Districts had only two responses each. See Appendix. 


141. See Appendix. 

142. For these purposes, f am excluding the three districts that had only 
one or two survey responses. See supra note 140. 
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Table 1: Overall Satisfaction Rankings From Districts That Reported Survey Reponses 2002-2005 


District 

Overall Satisfaetion Rankings’* 

District 

Overall Satisfaction Rankings* 

Alaska 

984 survey responses 
reported. 

• Rating of 1; 16 (2%) 

• Rating of 2: 19 (2%) 

• Ratine of 3: 130(13%) 

Rating of 4; 396(40%) 
-Rating of 5: 352 (36%) 

• Rating of N/A**: 7! 

(7%) 

Omaha 

2 survey responses 
reported. 

• Rating of I: 0 (0%) 

• Rating of 2; 0 (0%) 

■ Ratine of 3: 0 (0%) 

•Rating of 4: 0(0%) 

• Raring of 5: 2 (100%) 
•Rating of N/A: 0(0%) 

Albuquerque 

156 surv'cy responses 
reported. 

■ Rating of 1 : 0% 

• Rating of 2: 0% 
-Ratine of 3:0% 

•Rating of 4: 20(13%) 

■ Rating of 5: 131 (84%) 

• Rating of N/A: 5 (3%) 

Portlsmd 

7 survey responses 
reported. 

• Rating of 1; 1 (14%) 

■ Rating of 2: 2 (29%) 
-Ratine of 3: 0(0%) 

■ Rating of 4: 0 (0%) 

- Rating of 5: 4 (57%) 

• Rating of N/A: 0(0%) 

Baltimore 

1 survey response 
reported- 

• Rating of 1: 0 (0%) 

• Rating of 2; 1 (100%) 
•Ratine of 3: 0(0%) 

■ Rating of 4: 0 (0%) 

• Rating of 5: 0 (0%) 
-Rating of N/A: 0(0%) 

Rock 

Island 

180 surv'ey responses 
reported. 

■Rating of 1: 1 (1%) 

• Rating of 2: 1 (1%) 
•Rating of 3: 3 (2%) 

- Rating of 4: 60 (33%) 
•Rating of 5: 99 (55%) 
■Rating of N/A; 16(9%) 

Charleston 

96 survey responses 
reported. 

- Rating of 1: 5 (5%) 
•Rating of 2: 9 (9%) 
•Ratine of3:9(9%) 

- Rating of 4; 23 (24%) 

- Rating of 5: 45 (47%) 

■ Rating of N/A: 5 (7%) 

Sacramento 

447 survey responses 
reported. 

• Rating of 1: 9 (2%) 

• Rating of 2: 11 (2%) 
•Rating of 3: 28 (6%) 

• Rating of 4: 113 (25%) 

• Rating of 5: 256 (57%) 

■ Rating of N/A: 30 (7%) 

Jacksonville 

34 survey responses 
reported. 

•Rating of 1:9(26%) 

• Rating of 2: 3 (9%) 
-Ratine of 3: 5 (15%) 

• Rating of 4: 8 (24%) 

- Rating of 5: 7(21%) 

• Rating of N/A: 2 (6%) 

Savannah 

370 survey responses 
reported. 

- Rating of 1; 8 (2%) 
•Rating of 2; 17(4%) 

• Rating of 3: 25 (7%) 

• Rating of 4: 138 (37%) 

■ Rating of 5; 161 (44%) 

• Rating of N/A; 21 (6%) 

Kansas City 

25 survey responses 
reported. 

• Rating of 1 : 0 (0%) 

• Rating of 2: 0 (0%) 
•Ratine of 3: 3 (12%) 

• Rating of 4: 4 ( 1 6%) 
•Rating of 5: 18(72%) 

• Rating of N/A: 0 (0%) 

Seattle 

6 survey responses 
reported. 

■ Rating of 1: 2 (33%) 

• Rating of 2: 0 (0%) 
•Raring of 3: 1 (J7%) 

•Rating of 4; 0(0%) 

• Rating of 5; 3 (50%) 
•Rating of N/A: 0 (0%) 

Little Rock 

40 survey responses 
reported. 

•Rating of 1:0(0%) 
•Rating of 2: 0(0%) 

• Ratine of 3; 2 (5%) 

- Rating of 4: 5 (13%) 

• Rating of 5: 32 (80%) 
•Rating of N/A: 1 (3%) 

St. Louis 

14 survey ic,sponscs 
reported. 

• Rating of 1: 0 (0%) 

• Raring of 2: 0 (0%) 

• Rating of 3: 0 (0%) 

• Rating of 4; 2 (14%) 
•Rating of 5; 10(71%) 

• Rating ofN/A: 2 (14%) 

Memphis 

19 survey responses 
reported, 

• Rating of 1 : 0 (0%) 

• Rating of 2: 0 (0%) 
-Rating of 3: 1 (5%) 

• Rating of 4: 3 (16%) 

• Rating of 5: 14 (74%) 
•Rating of N/A: 1 (5%) 

Vicksburg 

2 survey responses 
reported. 

• Rating of 1: 0 (0%) 

• Rating of 2: 0 (0%) 

• Rating of 3: 0 (0%) 

• Rating of 4; 1 (50%) 

• Rating of 5: 1 (50%) 

• Rating of N/A: 0 (0%) 

Mobile 

50 survey responses 
reported. 

-Rating of 1:3 (6%) 

• Rating of 2; 2 (4%) 

• Rating of 3; 5 (10%) 

•Rating of 4; 12(24%) 
-Rating of 5: 24 (48%) 
•Rating ofN/A:4(8%) 

Walla 

Walla 

1 2 survey responses 
reported. 

• Raring of ! : 0 (0%) 
•Rating of 2; 0(0%) 

• Rating of 3; 0 (0%) 

• Rating of 4: 3 (25%) 

• Rating of 5: 9 (75%) 

• Rating of N/A; 0 (0%) 

New Orleans 

1 68 survey responses 
reported. 

• Rating of 1: 4 (2%) 

• Rating of 2: 3 (2%) 
-Rating of 3; 11 (7%) 

- Rating of 4; 64 (38%) 

• Rating of 5: 77 (46%) 
■Rating of N/A; 9 (5%) 

Wilmington 

489 survey responses 
reported. 

• Rating of 1: 4 (1%) 

- Rating of 2; 5 (1%) 
•Raring of 3: 17(3%) 

•Raring of 4: 331 (27%) 

• Rating of 5: 326 (67%) 

■ Rating of N/A: 6(1%) 


a. These are the results for the response requested of all survey panicipanis: “5. What is your OVERALL rating of the level of service provided by the 
Corps' Regulatory Program." U.S. Army Corps of Engineers, CuslemerSenicrSurvey~Ref>nlaioryProgrQm,hnp://www.ufi3a:.aTmy.miVi:w/ 
cecwo/reg/cust_surv.pdf<Ia‘«t visited Mar. 20, 2007). Ranking pacentage.s arc rounded to the nearest whole number. Rating of 5; 82% means that the 
survey respondents ranked the district at the level of five {the best of the rankings) 82%of the time. Note that due to rounding issues not all percentage 
totals will add up to 100. 

b. Survey responses characterized as N/A in this table (defined on the Corps’ survey as “does not apply to you") include those respondents who chose 
that option on the form, as well as ihn.se who did not check any answer. 
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The Corps’ survey instrument is two pages long. On the 
first page, the survey provides an opportunity to rank the 
Corps numerically on a variety of matters using a scale of 
1-5.^'’“* Instead of providing a specific breakdown on what 
these numbers mean, the numbers 1-3 appear under a 
grouped category of low satisfaction.''*^ Then the numbcrs4 
and 5, as well as appear under a grouped category of 

high satisfaction.''’^ The second page of the survey allows 
applicants to check off categories that indicate some spe- 
cific details about their interaction with Corps regulatory 
personnel, and space is provided to write comments about 
that interaction. One district (Alaska) has designed its 
own one-page form, but it still provides space for written 
comment and an overall ranking score.''*" 

Written comments are prompted by the question; “Do 
you have arw comments or suggestions on the Regulatory 
Program?”'™ The Appendix contains a full compilation of 
the comments from surveys collected through the FOI A pro- 
cess. The written commentary can be divided into five cate- 
gories: ( I ) general praise for Ae Corps' Regulatory Program 
service; (2) praise (mostly) for particular Corps employees’ 
service; (3) comments (including praise and complaints) 
about the length and complexity of the permitting process; 
(4) general recommendations and criticisms (often focused 
on staff workload or technological improvement); and (5) 
larger policy-based commentary on the permitting pro- 
gram.'^ The subsections that follow provide representative 
examples from each category above. 

A. General Praise for the Corps 'Regulatoiy Program 
SeiMce 

Many applicants who completed surveys had general praise 
for the Corps, often focusing specifically on a particular dis- 
trict office’s work. For example, one applicant from the Al- 
buquerque District declared that “[sjcrvicc was exem- 
plary.”‘“ Another stated that ‘Tcjveryone that i met at the 
Corps has been very helpful.”'^^ An applicant from the Sac- 
ramento District declared Corps staff '’[elspecially help- 
ful.”'^'' A Walla Walla District applicant said: “I have had a 


143. See Customer Sen'ke Sun-ey, supra nule 9. 

144. Id. 

145. Id. 

1 46. The term “N/A" is defined on the Corps' survey as “does not apply to 
you.” Id. 

147. Id. The survey contains text in a separate box above the area with (he 
numbers that seems to set forth the scoring system in a somewhat dif- 
ferent manner from the actual survey layout, by slating that “for each 
question, please indicate the level of service you received by mark- 
ing the appropriate number on a scale from 1-5. with J being low 
("dissatisfied'') and 5 being high (very satisfied)." Id. 

148. Id. 

149. Although the online form for the Alaska District is the same as the 
one used nationally by other districts, the forms returned to me in re- 
sponse to the FOIA request were unique, onc-page forms. See 
hUp://www.poa.usace.anTiy-mil/reg/CustSurvey.pdf (last vi.sited 
Mar. 30, 2007), 

150. Id. 

151. There are undoubtedly other ways that the results could be orga- 
nized. but this approach seemed to provide the most constructive re- 
view for my purposes. 

152. See Appendix, Albuquerque District section. 

153. Id. 

154. See id., Sacramento District section. 


great working relationship with the Corp[s].”'^^ A Wilming- 
ton District applicant wrote: “1 feel the program is well run, 
responses are prompt and detailed, anci the contacts in the 
office are knowledgeable and helpfiil.”'^^ 

Some of these comments providing general praise to 
the Regulatory Program v-xre specific to certain district of- 
fice activities. For example, one Kansas City District appli- 
cant wrote: 

By far and without question. I am extremely impressed 
with the technical knowledge and communication skills 
of the regulatory specialists in the [Kamsas City] office. 

Our firm w'orks with four regional Corps offices in the 
Midwest USA in application of 100+ [§j404 permits an- 
nually. Although we may not always agree with staff de- 
cisions, we arc treated fairly and professionally by the 
regulatory speciali.sts who work under the superv'ision of 
{Corps employee].’^' 

Likewise, a Little Rock District office applicant wrote; 
“I was very impressed by this office’s cooperation to re- 
solve permitting issues even when the project manager 
was unavailable.”"’^ 

Like the Kansas City District comment from the previous 
paragraph, some conunenters had experience in multiple 
districts, and provided comparative comments. For exam- 
ple, one applicant from the Savannah District wTote: “We 
work in numerous districts. Savannah is by far the most pro- 
fessional and effective.”'^" One from the Wilmington Dis- 
trict suggested: “Update the Wilmington District Web site. 
The Charleston Di.strict has an outstanding Web site — user 
friendly with good mformatjon.”''’" 

Other comments were more general. F or example, a Rock 
Island District office applicant wrote: “We appreciate your 
help in the past and look forward to working with [Corps] 
personnel in the future. [Corps] personnel have always 
been helpful and have taken care of pennit applications in a 
very timely manner. Thanks!”"" A New Orleans District 
applicant said: “Very helpful. This is my first time going 
through the permit process overall. I was happy with the 
process.”’'’^ Finally, a Sacramento District applicant wrote 
with similar enthusiasm that “{e]veryone including secre- 
taries, receptionist, and higher ups have been polite, profes- 
sional and responsive to our needs — Thank you Corps and 
[Corps employee]!"''*^ An Alaska District applicant corre- 

155- See id., Walla Vr'alla District section. 

156. See id, WilmiHglon District section. 

157. See id, Kansa.i City District section. 

158. See id, Linle Rock District section. Another Little Rock District 
customer agreed with this principle, saying: “1 sincerely appreciate 
the level of quality service and support on the project,” Id. 

159. See id. Savannah District section. Another Savannah District 
commenter wrote; "We have always found the .Albany office specif- 
ically to be knowledgeable, prompt and fair. If all of the LlSACOt 
districts were as good, our lives would be a lot easier! Keep up the 
good work.” Id. 

160. See id, Wilmington District section. 

161. See id.. Rock Island section, Other Rock Island District customers 
agreed with this concept, noting that “iejonsidering our situation I 
thought the Corp representatives handled everything very' well" and 
"hJhe tMaff of the Regulatory Branch have always been very knowl- 
edgejJjle and helpful.” Id. 

162. See id.. New Orleans District section. 

163. See id., Sacramento District section. Other Sacramento District cus- 
tomers share similar sentiments, providing comments like; “Every- 
one I spoke with was extremely helpful and professional. The Web 
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spondingly wrote: “The permit process went smoothly and 
was very effective.”*^ 

Of course, not aii comments were complimentary. One 
applicant from the Albuquerque District said: “Program 
hard to understand and jurisdictional issues are not well de- 
fined.”'*^ Likewise, a Jacksonville District applicant wrote 
that “[t]he attitude of staff was unprofessional and ad- 
versarial. The staff threatened with absolutely no basis in 
fact or regulations.”'*’^ 

Such negative comments generally were few and far be- 
tween, while positive comments were the norm. As to such 
praise about (be Corps’ Regulatory Program generally or a 
particular district office specifically, comments like 
“[ejxceilent service,”'^’ “[y]ou guys do a good job!,”'“ or 
“thank you”'*’^ were not uncommon. The surveys thus show 
that many Corps permit applicants are not only content, but 
in some cases delighted, with their overall exposure to the 
Regulatory Program. 


B. Praise (Mosily) for Specific Corps Employees 'Service 


Another significant general category of comments contain- 
ing positive feedback was directed at the actions of specific 
Corps employees. Many times, such comments were ex- 
traordinarily enthusiastic. For example, one Rock Island 
District applicant called on the Corps to “[gjivc [the particu- 
lar Corps employee] a raise and more vacation.”' ' Like- 
wise, an Albuquerque Distriet applicant declared: “[Corps 
employee] did an outstanding job of investigating my situa- 
tion and getting back to me in record time. He was prompt 
and professional! Thank you [Corps employee] and Corps 
of Engineers. This man was one of the best professionals 
I have ever worked with.”'’^ A Memphis District appli- 
cant wrote: 


I want to commend all those involved in the Memphis 
Corps District, especially [Corps employee] for the 
prompt and processing and issuance of the individual 
404 that I needed. As always, [Corps employee] commu- 
nicated with me about issues needing clarification, and 
made special efforts to issue by a deadline I was under. 


page is also veiy helpful" and "I am impressed with (he profes- 
sional, timely mannerlhatthepennitapplicaiioR wasfHDcessed." W. 

164. See id, Alaska District section. 

165. See id., Albuquerque District section. 

166. See id., Jacksonville District section, 

167. See id.. Sacramento Dislrici section. 

168. Id. 

169. See Appendix throughout. 

!70. There were, of course, a few negalive comments about particular 
Coips employees. For example, about an Albuquerque District em- 
ployee one respondent noted: "Get personality in Phoenix office per- 
sonnel, I spoke to [Corps employeej on several occasions; the con- 
versations seem to be fruitless. He doesn’t appearto puttheplansand 
descriptions Therefore having ourbusiness botiienecJc." See Ap- 

pendix, Albuquerque District section. See also infra notes 183-84 
and accompanying text. 

171, See Appendix, Rock Island District section. Such sentiment is not 
unique to Rock Island — a Sacramento District applicant wTote a very 
similar comment saying that “ICorps employee] was great — give 
her a raise.’’ See id.. Sacramento District section. 

172. See id., Albuquerque District section. .Another Albuquerque appli- 
cant wrote: “(Corps employeej was extremely helpful during the 
whole process starting from our pre-application mertings during 
which she provided us with clear direction in our attempt to comply 
with regulations, (Corps employee] responded promptly to phone 
calls and issued our permit in a very reasonable time frame." Id. 


This is just one example of the top-notch work per- 
formed by your District. Thank you: ^ 

A Sacramento District applicant WTOte: “[Corps employeej 
was very professional and very, very helpful. A Savan- 
nah District applicant said: “[Corps employee] enters into 
his duties in a most energetic and professional manner. He’s 
good at suggesting changes that will assist you with your 
project, and come within regulations.”'’^ 

In the Rock Island District, one applicant wrote: “It is a 
big help to have people like [Corps employee] to explain the 
complexities and options clearly and accurately. Qualified 
people administering the program make it workable.”'’*' In 
the St. Louis District, an applicant praised multiple employ- 
ees who had contact with the application process by saying: 
“[Corps employees] were very helpful, fair and profes- 
sional.^Thcy are a credit to your staff and their profes- 
sion.”''’ Likewise, in the New Orleans District, one appli- 
cant wrote; “[Corps employee] was the most professional 
and understanding person I have ever dealt with. He made 
what I heard would be a nightmare, not bad at all. God bless 
him.”'’" Another New Orleans District applicant wrote: 

If all the permit writere were as professional, responsible 
and responsive as [Corps employee], you would have 
fewer complaints and irate applicants. He does exactly 
what he says he will do in a timely manner. He is clear 
about bis objectives and does not vacillate, even when 
pressured. He is not afraid to be candid and direct.”'' 

In the Walla Walla District, an applicant noted that “I was 
sure surprised with ail the help 1 got from [Corps em- 
ployee].”'"” One Alaska District applicant wrote: “I have 

173. See id., Memphis Di.strict section. 

174. See id.. Sacramento District section. Another Sacramento District 
applicant wrote: "(Corps employeej ha.s given me exceptional ser- 
vice in understanding and submitting ACOE permit applications. 
Wc truly appreciate the information she gave us to assist us in expe- 
diting the permit process and look forward to working with her in the 
future." A different Sacramento District applicsuit summarired the 
experience by noting that “(Corps employeej was as reasonable and 
helpful as 1 could htive hoped for.” Id. 

175. It/.. Savannah Dislrici section, Another Savannah District appli- 
cant wrote: “1 found everyone (including receptionist) to be very 
pleasant and helpful. The professionals were responsive in a timely 
manner. I requested an inspection, after construction, to ensure com- 
pliance. They responded promptly and were very heipfu! through the 
entire project.” Id. 

176. See it/.. Rock Island District section. AnotherRock Island applicant 
wrote: "In our case the Corps Representative played the part of the 
mediator between us and dealing with other agencies involved be- 
tween the program and the representative. The process on our be- 
half went very smoothly and very professional with everyone in- 
volved." Id. 

177. See id., St. Louis District section. Another St. Louis applicant wrote: 
"Keep doing what you are doing. I have always found (Corps em- 
ployees) to be very fair and forthright in addressing DA permit re- 
quirements on difficult improvement projecLs.” Id. 

178. See id.. New Orleans District section. Likewise, another New Or- 
leans District applicant wrote: 

If all the permit writers were as professional, responsible and 
responsive as (Corps employee], you would have fewer com- 
plaints and irate applicants. He does exactly what he says he 
will do in a timely manner. He is clear about his objectives 
and docs not vacillate, even when pressured. He is not afraid 
to be candid and direct. 

Id. 

179. Id. 

180. See id., Walla Walla District section. Other Walla Walla District ap- 
plicants were equally pleased, writing; ‘i was impressed and very 
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never had this fast of response time from any Federal Agen- 
cy. Thanks, [Corps employee].”’^’ Another Alaska District 
respondent commented that “[o]n a scale of 5 and 1, your 
Regulatory Specialist, [Corps employee], deserved a 6!”**^ 
A few of those submitting surveys were not as complimen- 
tary about Corps employees. One Wilmington district appli- 
cant said; “They need to speed up to a slow walk.”'®^ An 
Alaska District applicant noted that “[rjequests for addition- 
al information were numerous and cumbersome. The in- 
struction for what is required for a project should be clearly 
spelled out. This may help limit the discrepancies between 
what different project managers require. Travel by the pro- 
ject manager delayed the permit process.”'*'* But such nega- 
tive responses about particular employees were highly un- 
usual for most districts. The survey results viewed as a whole 
shows that most Corps permit applicants have particularly 
good experiences with individual Corps Regulatory Pro- 
gram personnel. 

C Comnients About the Length and Complexity of the 
Permitting Process 

The data show an appreciable number of survey complaints 
in some districts that were focused on the length and/or 
complexity of the Corps’ permitting process. There are, 
however, significant variations among districts, and sun'cy 
respondents in some districts had mainly praise for the 
prompt responses.'*^ Moreover, many of those providing 
comments about delay suggested that it was workload and 
not staff failings that lead to their complaints. For example, 
one Mobile District applicant declared that “(tjhree 
months or longer is way too long to have to wait for replies 
from [the Corps]. A Sacramento District applicant 
noted they believed 


pleased with how quickly [Corps employee | handled the work." and 
■■[Corps employee] is great to work with, I wish that all agencies 
were as helpful.” Id. 

181. See id., Alaska DisLriol section. With the largest number of re- 
sponses, the Alaska District had a huge number of positive remarks. 
For example, another applicant from the Alaska District wrote: 
"Thanks to [Corps employeej for his expeditious a.ssistance." an- 
other remarked that “[Corps employeej was effective in resolving 
envimnmental issues without die need (o heap on a pile of bureau- 
cracy” and another said that “[Corps employees] have been super to 
work with, All have been knowledgeable, responsive, and easy to 
work with.” Id. 

182. Id. 

1H3, See id.. Wilmington District section. 

184. See id.. Alaska District section. Another Alaska District applicant 
wrote that “[Corps employee] is great to work with. [Corps em- 
ployeej is not go^ to work with.” Id. 

1 85. See Appendix. For pufpo.se.s of this statement I am not including the 
districts with less than 10 survey responses, because it seems more 
likely that disgruntled applicants would have submiticd the form, in 
those districts with statistically significant response rates, though, 
the results are quite mixed. For example, those commenting in the 
Alaska, Albuquerque, Little Rock, and Memphis Districts seemed to 
have significantly more praise than disappointment with the permit 
processing times. Conversely, those commenting from Jackson- 
ville, Mobile, and New Orleans Districts seemed to have more neg- 
ative than positive things to say about permit processing times. 
Comments about response timeliness from Charleston. Kansas 
City, Rock Island, Sacramento. Savannah. St. Louis. Walla Walla, 
and Wilmington Districts were either mixed or had too few com- 
ments on timeliness to generalise. 

1 86. See Appendix, Mobile District section. Compare, however, another 
Mobile District applicant who commented that the ■‘Mobile District 
has been very responsive." Id. 


that [Corps employee] helped us as best he could, but 
given his workload, he could not respond in a timely 
manner. !l took a month after he received the last docu- 
ment needed for permit approval to get us the permit. 

We submitted our permit application at the end of Au- 
gust, and received thepennit at the end of November.'*^ 

Likewise, an applicant from the Jacksonville District 
“[ajpplied for permit approx [date]. This took a year to re- 
ceive. However, after your agency began to w'ork on the per- 
mit, it was fast and delivery w'as quick and professional.”'** 
Some of those raising complaints about the delays offered 
suggestions for how to cure them, such as one Sacramento 
District applicant who said: “Staff seems knowledgeable 
and courteous, Just maybe overloaded. For large projects, 
dcvclopei^ would trade higher fees (use of ‘approved’ con- 
sultants perhaps) for speedier permits.”'*^ Yet others sug- 
gested modifications to the process that might further delay 
their permit review, such as the Sacramento District appli- 
cant who declared there was a need for 

more rapid review of submitted materials and quicker 
tuni-around time for written responses to applicant. 
Need more rapid response to phone calls as well. Many 
of the special conditions in this and other permits are 
standard clauses that might be applicable to some of the 
businesses above, but not necessarily to public entities. 

This standard language seems to be for the benefit of 
[Corps] staff in issuing a permit so as not to have to cre- 
ate customized conditions relevant to the subject action. 
Some of this language can have unacceptable legal im- 
plications. Ourrequesls to remove or modify conditions, 
with explanations provided, were largely ignored. 

A New Orleans District applicant wTOtc: “[Corps employee] 
was extremely helpful. My only sugge,stion is that the time 
forpennit submission to approval be speeded up (ifnot lim- 
ited by statute).”"^'^ 

Those who complained about timeliness, however, were 
often carefiil to note that certain Corps employees were not 
to blame. One comment from the Memphi.s District said; 
“Need more timely approval and issuance of permit. . . , 
However, Corps personnel were very helpful.”'^' Likewise, 
in the Rock Island District, one applicant wrote that “[t]hc 
process i.s very thorough and time consuming, but the Corps 
personnel were very helpful and professional.”'®" In the Se- 
attle District, one applicant staled that “[Corps employee] is 
very competent, but slow in processing documentation and 
returning phone calls or email.” In the Wilmington District, 
an applicant stated; “[Corps employee] was wonderful, 
helpful, good at explaining and clarifying the process and 
thorough. He's worth waiting for. But if there arc three times 
as many of him our only complaint is the length of time the 
process took, because of the workload on limited personnel 
membere.”'®'' A Savannah District applicant wrote; “You 
have a good program but seem to be over worked.”'®^ 

187. See id., Sacramento District section. 

188. See id., Jacksonville District section. 

189. See id., Sacramento District section. 

190. See id.. New Orleans District section. 

191. See id., Memphis District section. 

192. See id. Rock Island District section. 

193. See id.. Wilmington District section, 

194. See id.. Savannah District section. Another Savannah District re- 
spondent suggested different office.s within their particular district 
have different levels ofresponse. commenting that “Nonh Area Sec- 



164 


Copyright © 2007 Environmenlai Law Institute®, Washington. DC. refKinted with permission from ELR®, http;//www.eli-org, 1-800-433-5120 
5-2007 NEWS & ANALYSIS 37 ELR 1 033 1 


Finally, in a similar vein, a Sacramento District applicant 
commented that “[a]s usual, the Corps needs more staff in 
the Regulatory Branch to improve service-time. Service 
overall was good and staff were courteous and helpful.”'^’' 
Applicant complaints on the Corps Regulatory Program’s 
failure to process permits in a timely manner w'ere not, how- 
ever, universal. Contrary to the quotes in the previous para- 
graph, other Sacramento District applicants said; “Great job 
on timeliness” or “[tjhanks for the speedy response!” An Al- 
buquerque District applicant likewise wrote: “[Corps em- 
ployee’s] response was immediate and thorough. He was 
very helpful in answering additional questions. He is always 
courteous.”’ In the Rock Island District, one applicant wrote: 
“Wc appreciate the fast processing of this permit modifica- 
tion.” ' In the Savannah District, one survey respondent com- 
mented that the assigned Corps employee “provided very 
prompt service.”’’” And in the Alaska District, one respon- 
dent said; “Thank you for a ‘speedy’ courteous service.” ^ 
Likewise, it seems that the Corps may be making progress 
in responding to complaints about timely processing, as evi- 
denced by one Sacramento District respondent who wrote; 
“In the past the Corps has not been reasonable or quick in re- 
sponding. This time it went well.”"*’” A respondent in the 
Wilmington District wrote: “ 1 want to note that staff 
changes/reassignments in Wilmington have resulted in 
much better response time. . , In the Alaska District, 
one applicant wrote: “In past years (8- 1 0 years) the Corps 
were really nasty to deal with. There has been a complete 
attitude change.”^’’^ A Savannah District respondent re- 
marked: “Outstanding permitting. Less time required than 
ever before.”"”^ NcverAeless, it cannot be denied that the 
survey data show some districts still experiencing chal- 
lenges in timely processing of permit applications and re- 
lated activities. 

D. Recommendations and Complaints Focused on 
Technological or Educational Improvement Suggestions 

Some recommendations and complaints submitted by sur- 
vey respondents dealt with technological suggestions, such 


tion has many, many problems that should be resolved including ex- 
cessive timeframes, inconsi.stency, unres]>onsivcness and general 
lack of knowledge. Southern Section (Savannah) generally much 
better.” Id. 

195. See id., Sacramento District section. Another Sacramento com- 
menter similarly noted: 

Both individuals were very courteous and professional, 
though 1 think they are overloaded with work such that they 
can't make decisions in a timely and accurate manner. 1 re- 
spect the work they are doing, though I don't think much 
thought or time was given to this project due to their over- 
whelming workload. 

Id. 

196. See id., Albuquerque District section. 

197. See id., Rock Island District section. 

198. See id.. Savannah District section. 

199. See id.. Alaska District section- 

200. See id., Sacramento District section. Another Sacramento District 
respondent wrote: "The improvements over the pa.st few yean; have 
been fantastic. We still need to improve overall communication, but 
it scem.s to be getting better all the time.'' Id. 

201. See id., Wilmington District section, 

202. See id., Alaska District section. 

203. See id.. Savannah District section. 


as an Albuquerque District applicant who recommended 
that “you add to your Web site (or if this is already there, 
make it more obvious) a general timeline of the [§]404 ap- 
plication proces.s and a process flowchart, including what 
contacts and decisions that may be made at various 
points.”^®^ Another recommended that the Corps “[m]ake 
the Internet more user friendly — e.g., downloadable permit 
form.”^“^ An Alaska District applicant remarked that the 
“[wjebsite Is generally very slow.”^'^ 

Other complaints recommended implementing deadlines 
for responses. A Jacksonville District applicant noted: “So 
overworked and understaffed to handle such a large work- 
load, that the process becomes management through gov- 
ernment permitting! Staff adequately, then create rea,son- 
able, specific response times which the Corps must respond 
within. Not having any time accountability is not fair to the 
public or private sector.”"^’ Some complaints focused on 
difficulties in contacting people, such as the Sacramento 
District comment noting it was “[djifficult to reach person 
in office— no admin staff to answer/take calls”’**” and an 
Alaska District comment stating: “Call backs take a couple 
of days. 1 assume you are very busy.”^*” 

A few complaints centered on Corps employees’ famil- 
iarity with the process. For example, one Portland District 
applicant noted that “[ijndividuals in the permitting process 
should be bener aware of the Corps’ own regulations. I had 
to point them out!”^“* A Sacramento District applicant like- 
wise stated that “fi]ntcrpretation of regulations is arbitra^. 
There is no consistency between project managers.”'*' 
However, one Wilmington District applicant suggested that 

[i]t might be helpful to offer some kind of program to 
help applicants become more educated as to which 
course to take towards project approvals. Fm referring 
mainly to mitigation options but also to options on 
avoiding impacting as well. Maybe seminars for survey- 
ors engineers landscape architects soil scientists, I got 
my best advice from the Corps. I think I have received 
poor advice from private con.s'ultants.^’^ 

Thus, some survey responses support other changes, in ad- 
dition to speeding up the process, that the Corps’ Regulatory 
Program should explore. Certain reported improvements cur- 
rently in process at Corps headquarters^'^ may address a 
number of these issues. 

E. Policy-Based Commentary on the Permitting Program 

Some comments by survey respondents went to larger, pol- 
icy-level issues. A significant number of these comments 

204. See id., Sacramcnlo District section. 

205. Id. Contrast that with another Sacramento District applicant who 
wrote: "The Web site is very helpful and always seems to be up-to- 
date. Our Corps represcnlalive is very helpful and ajw'ays tries to re- 
spond to our questions. He is very knowledgeable and has a wide 
range of experience that is helpful when trying to find solutions for a 
complex project.” Id. 

206. See id., Alaska District section. 

207. See uL, Sacramento District section. 

208. Id. 

209. See id, Alaska District section. 

210. See id., Portland District section. 

211. See id., Sacramento District section. 

212. See id. Wilmington District section. 

213. See infra note 255 and accompanying paragraph. 
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support the program as it is or call for it to be strengthened. 
For example, one Sacramento District comment suggested 
that the Corps “[h]ire more personnel to keep up with all the 
demands and violations. Stop being just a ‘permitting 
agency’ and be a regulatory agency— don’t just issue per- 
mits to everyone— Say NO sometimes (which the Corps 
rarely does) and enforce violations.”"’"’ Similarly, a Savan- 
nah District applicant called on the Cordis to “[sjpend more 
time on enforcement and compliance,”"’^ Likewise, in the 
Albuquerque District, an applicant suggested the Corps pro- 
vide ‘‘[mjore outreach and education about the permit pro- 
gram, Didn’t like the way the Corps has backed off on per- 
mits for [a particular watershed] due to losing a Supreme 
Court decision on a sand and gravel quarry; don’t see how 
they relate.”^ In a similar vein, a Rock Island District com- 
ment remarked that ”[a]n seemed reasonable to mc.-lt’sthe 
people that do not apply but take law into their own hands 
that disturb me.”*'^ A Sacramento District comment called 
on the Corps to “[q]uil nit-picking the small (really small) 
stuff and bust people’s chops for violations or failing to fol- 
low thru w/mitigation. Require bonding for all mitigation 
activities (that will make them do it!).” 

Other suggestions presented innovative training or staff- 
ing ideas. For example, a Wilmington District applicant 
suggested that ‘'[t]he Corps should cont[inue] efforts to 
dev[elop] a certified wetland delineator program. Valuable 
time could be saved by allowing Corps reps, to makc/sign 
JDs from an [official] review or a cert delineators submittal 
rather than requiring a site review every time.”'’^ A Kansas 
City District applicant suggested that ■‘[m]aybe you could 
have some trained retired people or other trained parties to 
do screening of compliance spot checks. They would report 
to the project manager who would either visit the site or take 
the spot checkers information to develop the violation re- 
port. Photographic records could help formalize the pro- 
cess.”^^” One Savannah District applicant suggested that the 
government ”[t]ransfcr jurisdiction over wetlands out of the 
Army to a better managed and customer-friendly organiza- 
tion.”^^’ Yet one Wilmington District applicant wrote very 
positively that the "Regulatory Program is completely justi- 
fied. It serves the purpose to protect wetlands and all the 
benefits of wetlands. Wetlands must be protccted.”^^' 


214. See Appendix, Sacramento District section. A Wilmington District 
applicant wrote likewise: 

Where is the enforcement program? It seems th:M thcreis very 
little Corps/Federal enforcement in western North Carolina 
(Charlotte and westward) of unauthorized activities. It is hard 
as a consultant to tell developers what they arc and are not al- 
lowed to do when the guy down the road is completely ignor- 
ing the 404-401 program. Why hasn’t North Carolina been 
able to announce a S550.000 ft ne like the recently announced 
Corps violation against the Mungo Co. in Columbia SC? 

See id.. Wilmington District scction- 

215. See id.. Savannah District section. 

216. See id., Albuquerque District section. 

217. See id.. Rock Island District .section. 

218. See id., Sacramento District section. 

219- See id., Wilmington District section. 

220. See id., Kansas City District section. 

221. See id.. Savannah District .section. 

222- See id.. Wilmington DLstricl section. 


F. Concluding Remark.'! on the Survey’ Comments 

Readers should not think that there were no clearly negative 
general comments. There were quite a few. One applicant 
from the Sacramento District complained about the district 
office, saying that ‘‘[ijt’s slow, cumbersome and staffed by 
people who are not motivated to produce a finished product. 
The only agency I would rate lower is [FWS]! [The 
Corps/FWS] staff need to forget personal biases and do their 
job.”'"^ Likewise, an applicant from the same district 
claimed to be 

fvjery unsatisfied with how a piece of land was taken 
care of. I was confused of what they were doing for ap- 
proximately six months. Then was not instructed on how 
to secure a permit or even iff needed one. All they have 
done is delayed progress for me on approximately 
1/2-acre of wet property. 

And yet another wrote, “[rjeceived no response to submitted 
materials for 4 1/2 months; had to make 14 phone calls and 
resubmit to receive any response.”"^^ A Wilmington District 
applicant wrote: “Please stop taking our land.""^^ 

Despite such seemingly heartfelt complaints from a few 
applicants, the majority of those who completed the Corps’ 
Regulatory Program Customer Service Surveys are satis- 
fied w'ith the Corps. For example, one Rock Island District 
applicant claimed to be a “[sjatisfied customer.”"^^ Another 
declared herself or himself to be “totally satisfied with entire 
program in particular the friendly personnel.”^'® Sacra- 
mento District applicants also joined in the chorus of praise, 
telling the Corps “[tjhank you. Very interesting process.” 
and “[i]t was easier than expccted.”^^ An Albuquerque Dis- 
trict applicant likewise wrote the Corps to say: “Your 
agency is a pleasure to work with.”*^^ In the Alaska District, 
one applicant wrote: “Great, efficient service!" and another: 
“Good These statements and others, along with the 

rating numbers, show a very different agency than one 

223. See id.. Sacramento District section, 

224. td. 

225. td. 

226- See id., Wilmington District section. Another Wilmington District 
applicant wrote: 

Too much discretion given to individuals — verbally told one 
thing and documented something eke. Process too long and 
redundant. Received permit after excessive jumping through 
h(H»ps and not given enough lime to get slate and local per- 
mits. Forced to stan over to what appears to be worse than the 
fiRi time. System totally unfair in my mind! i have never 
been through any proces.s like this and am totally disillu- 
sioned. I, to my knowledge, have done everything by the 
book and get shot down over and over. Contrary to advise 
given by many others I thought that playing by the rules was 
the proper and right thing to do. To my knowledge no one 
has ever said the project is not permittable. Just seems that 1 
am being taught a lesson by doing things the right way. The 
wetlands on my project arc not of a significant nature. Was 
infoimcd by the local Corp field rep that buying into the miti- 
gation project is not possible. I have been informed by others 
that it is. I have contracted with (coniraclorj .... 

Id. 

227. See id.. Rock Island District section. 

228. Id. 

229. Id. 

230. See id., Albuquerque District section. 

231. See id., Alaska Disirici section. 

232. See supra rbl. 1 . 
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would expect from Justice ScaSia’s remarks in Rapanos that 
opened this Article.^^^ 

V. Conclusion: What Does Having “Satisfied 
Customers” Really Mean? 

The Corps’ Regulatory Program declares that it has three 
equally important goals: “(!) To provide strong protection 
of the Nation’s aquatic environment, including wetlands; 
(2) To enhance the efficiency of the Corps’ administration of 
its regulatory program; and (3) To ensure that the Corps pro- 
vides the regulated public with fair and reasonable deci- 
sions.”‘'^‘’ As to these second and third goals, as explored in 
the previous section, the Corps seems to be doing a decent 
job from the perspective of a considerable segment of the 
regulated public. In fact, in the w’ords of some who experi- 
enced the pcmiitting experience, the “^Jrogram seems to be 
appropriate, sensible, and effective”^ and the “[p]crmit 
process was smooth and fair.”^^^ 

Admittedly, the data presented here arc imperfect.'^’ 
Many districts do not conduct surveys.*'^** Some districts re- 
ported very few surveys."^’ There is no way of knowing the 
background of those who responded to the surveys."'^'^ But, 
as discussed above, the data do demonstrate a degree of dis- 
connect between the views of some (including Justice Scalia 
and some vocal representatives of the regulated community) 
and the reality expressed directly by a significant number 
of applicants.'^' 

Although technically dicta, Justice Scalia’s invective 
against the Corps’ Regulatory Program preceded a plurality 
opinion that provided no deference to the Corps in its inter- 
pretation of proper jurisdiction.^*'^ To the extent that Justice 
Scalia’s distrust of the Corps’ process may not be not based 
on supportable data, the reliability of the administrative re- 
view process by the judicial branch may be in question.^'*^ 


233. See supra notes 3, 4 and accompanying text. 

234, U.S. Army Corps of Engineers, Rt^ulatcry Pwftram Coats^ 
http://www,iisace.amiy,mil/cw/cecivo/i'eg/goais.htm (last visited 
Mar. 20. 2007). Interestingly, a fourth goal appears in a 2006 
PowerPoint® presentation to the Regional Regulatory Office; ‘Take 
care ©four Regulatory Personnel." U.S. Army Corps of Engineers. 
Regional Regulatory Conference June 2006 (PowerPoint® Presen- 
tation. on flic with the author). 

235. See Appendix. Kansas City District section. 

236, Sec id. Rock Island District section. 

237, Note that my analysis, as a non-scicntist lawyer, might also be con- 
sidered “impen'ect" in terms of truly dissecting the data. 

238. See supra note 139. 

239, The Baltimore District had only one response, and the Omaha and 
Vicksburg Districts had only two responses each. See Appendix. 

240. Because the survey instrument allows anonymous feedback, we can- 
not know for example what percentage of respondents had either 
their permit application denied or not modified at all, 

24 i. Proper ■‘niarkcling" by the Corps of their own survey results may be 
able to do a bit of damage control on that score. 

242. (Quoting Chevron. U.S.A.. Inc. v. Naiiiral Resources Defense Coun- 
dl, 467 U.S. 837. 843, 1 4 ELR 20507 ( 1 984). the Rapanos plurality 
ruled specifically that "itihe Corps' expansive interpretation of the 
‘the waters of the United States’ [was] not ‘based on a pennissible 
construction of the statute.”'). Rapanos v. United States, 126 S. Ct. 
2208, 2236 36 ELR 201 16 (2006). Cf. “The Corps' decision in the 
underlying cases to treat these wetlands as encompassed within the 
term ‘waters of the United Stales’ is a quintessential example of the 
Executive's reasonable interpretation of a statutory provision.” 
Rapanos, 126 S, Ct. at 2252 ri- Steven-s, dissenting). 

243, See supra note 19 and accompanying text. 


Because the two newest Justices (Chief Justice John G Rob- 
erts Jr. and Justice Samuel A. Alito Jr.) signed on to the opin- 
ion authored by Justice Scalia,^'’*’ this matter warrants fur- 
ther examination. 

In addition to these issues with judicial review, the data 
also suggest a number of changes to agency operations arc 
needed. First, the fact that only certain districts survey cus- 
tomers demonstrates that Corps headquarters needs to find a 
way to make its districts more accountable.^*’^ Whether or 
not one concludes that surveying is still mandatory under 
the 1993 Executive Order, the Corps should be consistent 
in surveying activities nationwide. Likewise, it may be a 
good time to update the customer survey instrument in light 
of Lean Six Sigma"*” and analysis of data received through 
those surv'eys over the years.^^*^ 

Additionally, with respect to agency operations, the level 
of expressed dissatisfaction with delays^**^ means efforts 
should be amplified in certain districts to speed up permit- 
ting. Recent increases in funding to the Corps’ Regulatory 
Program likely helpcd,^*'^ but more or reallocated federal 
appropriations and an increased workforce seem to be 
needed. Furthermore, other efficiency measures in the 
works by the Corps’ Regulatory Program (such as having 
permit applications online on most districts, the "lead dis- 
trict’’ initiative,^” new regulatory guidance letiers,^^^ and an 


244. Rapanos. 126 S. Ct. at 2214, 

245. Corps Districts have been accused of operating too independently 
and without sufficient hcadquaitcrs-levcl tonu-ol in the past. See. 
e.g.. U.S. GAO. Waters and Wetlands: Corps of Engineers 
Needs to Evaluate Its District Oehce Prachces in Deter- 
mining Jurisdiction (2004), available at http://www.gao, gov/ 
new.iiems/d04297,pdf. 

246. See .supra note 58 and accompanying text, 

247. See supra notes 78-94 and accompanying text. 

248. It is worth noting that the Alaska District, with its shorter survey 
form, reponed the largest number of survey responses nationwide. 
See Appendix. Furthermore, one New Orleans District respondent 
urged; "Make this survey easier to read.” See Appendix New Or- 
leans District section. 

249. See supra Pan IV.D. 

250. BetweenFY 1999andFY2006theCorps' Regulatory Program bud- 
get increased from SI 06 million per year to SI 60 million per year. 
Energy and Water Developmem. 1999 Appropriations. Pub, L. 
No. 105-245, 1 llSiai 1838, 1842 (Oct. 7. 1998); Energy and Water 
Development Appropriations Act of 2006, Pub. L. No. 109-103. 1 19 
Slat. 2247. 2251 (Nov. 19. 2005); see also Conference, .supra note 
234. 

251- A number of districts are using online permit applications now, but 
increased usage Is anticipated to expedite processing and save lime 
with data entry. Telephone Interview with David Olson, U.S. Anny 
Corps of Engineers (Mar. 15, 2007) [hereinafter Olson interview]. 
Once the Ofreralions and Maintenance Business Information Link 
(OMBIL) Regulatory Module, an automated information system to 
collect regulatory information and track regulatory actions including 
impact acreage, wetland type and acreages, and mitigation type and 
acreages, is up and running ail districts will have access to on-line 
permit applications. See National Wetlands Mitigation Action Plan, 
/nma/Dcp/oy/nen/o/ORiVf. hl{p;//www.mitigationactionplan.gov/ 
OMBlLdatahase.html (las! visited Mar. 20. 2007), 

252. The “lead dislricl'’ approach is directed at streamlining activities in 
slates with more than one Corps district. Appointing a "lead" is de- 
signed to minimize conflicts and simplify applicant's confusion on 
regional issues (such as programmatic general pennit-s). Olson Inter- 
view, .supra note 250. 

253. Corps regulatory guidance letters can be found online at U.S, Army 
Corps of Engineers, Regulatory Guidance Leners. hl!p://www, 
usace.anny.mi1/cw/cecwo/n:g/rglsindx.htni (last visited Mar. 20. 
2007). 
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updated automated information system)"^'* should be 
brought online as soon as possible.^^^ Finally, because they 
are defined among the customer base, Corps district offices 
should seek regular input (through the existing survey or 
perhaps another instrument) from nonapplieant customers. 

With respect to the protected resources themselves, these 
data likely demonstrate that too many permits are being is- 
sued too freely by the Corps. As the Corps’ own statistics 
show, significantly less than 1% of permit applieations are 

254, Olson Interview, supra note 250. 

255. Russel! Kaiser from Corp.s Headquarters reports that 

fijhc Corps has several ongoing initiatives Jo expedite 
the processing of jurisdictional determinations and per- 
mit applications. 

First, the Corps has prepared a new form for document- 
ing jurisdictional determinations. In addition to the form, 
the Corps has developed an instructional guidebook to fa- 
cilitate determination practices and documentation re- 
quirements, Furthermore, the Corp-s HQ's will work with 
the Corps districts to reduce the learning curve and ensure 
an understanding of the program impacts resulting from 
the Rapanos decision. 

To further aid the decision-making process, several new 
Regulatory Guidance Letters (RGLs) are being prepared. 
One RGL will identify practices and documentation require- 
ments to support jurisdictional deierminaiton.s; another RGL 
will clarify the exemptions for irrigation and drainage 
ditches; yet another RGL will provide guidance on writing 
special conditions. Addirianal RGLs will be developed to 
support wetland delineations. Regional supplements arc be- 
ing prepared to supplement the 1987 Wetland Delineation 
manual. Finally, RGL 05-05 was developed to identify the 
physical indicators supporting an ordinary high water mark. 
Districts will be encouraged to publish requiremenhs for ju- 
risdictional determinations that would generally support the 
decision being made without a site visit. 

Additionally, ORM v2.0 will provide a streamlined, step 
by step proces.s that will assist in the evaluation of jurisdic- 
tion. Embedded GIS resources will support timely reviews of 
ucrial photography, topographic mapping, and existing na- 
tional wetland inventories and will provide ftv quick refer- 
ences to Jurisdictional determinations already conducted. 
Use of GIS and geo-location tools will support data popula- 
tions of standard gcogr:iphica! location, such as State, 
County, watershed and drainage basins. Users will be able to 
document the nearest waterway and any large scale river net- 
work aulomaiically by establishing the location of the project 
site. Users will identify the size and type of each aquatic re> 


denied.^^ Though there are many opponents — some vo- 
cal — and many complaints about process liming, in the end 
it seems that not only do almost all those who seek a permit 
from the Corps end up getting one,^^’ but the process of se- 
curing a permit is not all that bad. 

Finally, with regard to both agency and judicial matters, 
what these data do show is that the rhetoric opposing the per- 
mitting program needs to be met with fact’'® According to 
many of those who have experienced the process, applying 
for a permit from the Corps’ Regulatory Program is not an 
overly burdensome event. Thus it seems the Corps is actu- 
ally more “enlightened” (or at the very least, far less oner- 
ous) than Justice Sealia porlrays."^^ 


source on site and then document the jurisdiction or lack 
there of for each aquatic resource. The jurisdictional module 
of ORM v2.0 will be developed to include (he required docu- 
mentation fore.slablishing or declining Jurisdiction and will 
support electronic notification to the EPA and posting of the 
documentation on district weh pages. 

See Kaiser E-mail, supra note 21. In a telephone interview David 
Olson W'ith the Corps' Regulatory Program Headquarlers office also 
pointed to the new Nationwide Permitting Program as intended loin- 
ereasc efficiency by making those general pemiils easier to under- 
stand. Olson Interview, supra note 2.50. See also Reissuance of Na- 
tionwide Permits; Notice, 72 Fed. Reg. 1 1092 (Mar. 12, 2007), 
available ai http://www.usace.anTiy.mil/cw/cecwo/reg/nwp/nwp„ 
2007_final.pdf (the “Corps proposal is inlended to simplify the 
NWP program while continuing to provide environmental protec- 
tion . . . Id. 

256. The latest statistics available online are from FY 2002 and FY 2003. 
U.S. Army Corps of Engineers, U.S. Army Corps of Engineers Ref;- 
w/awn- Program. hUp;//www.us3ce.arm'y.mil/inet/functions/cw/ 
cecwo/reg/2003wcbeharts.pdf. They show that in 2002. there were 
1 28 denials of the 8 1 ,302 permits applied for (0. 1 6%). and in 200.3. 
there were 299 denials of the 86,177 (0.35%) permits applied for. 
This means that in iho.se two years an average of 0.25% of penniis 
applied for were denied. 

257. In fact, in describing the low number of permit denials, the Corps it- 
self states that “only 1% denied because projects made permittable 
thru avoidance, minimization and compensation." See Kaiser 
E-mail, supra note 21. 

258. For an interesting discussion about the power (and dangers) of rheto- 
ric. see Marcilynn A. Barkc, Much Ado About Nothing: Kelo v, City 
of New l.t)ndon, Bahhiil v. Sweet Home, and Other Tales From the 
Supreme Court. 75 U. CiNX. L. Rev. 101 (2006). 

259. Rapanos v. United States, 126 S, Cr. 2208. 2214, 36 ELR 20116 
(2006). 
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Appendix 

Complied Survey Responses Including “Overall" 
Satisfaction Rankings and Compiled Comments 
of Customers 

Alaska 

984 survey responses reported. 

Rating ofl: 16(2%) 

Rating of 2; 19 (2%) 

Rating of 3: 130 (13%) 

Rating of 4: 396 (40%) 

Rating of 5: 352 (36%) 

Rating of N/A; 71 (7%) 

• “1 have had 4 or 5 previous wetland issues with the Fairbanks of- 
fice and have always been happy with the process and the people, 
especially (Corps employee).” 

• “Serv'ice at Fairbanks office is excellent.” 

• “Thanks to (Corps employee) 's prompt attention to our need.” 

• “1 found the staff to be highly efficient, professional, and knowl- 
edgeable. It is one of the best government agencies J have worked 
with.” 

• “Thank you (Corps employee)!” 

• “(Corps employee) was a pleasure to work with.” 

• “Call backs take a couple of days. I assume you are very busy. 
Thanks. Your staff is always able to help.” 

• “No consistency!” 

• “(Corps employee) was one contact person— everything han- 
dled very professionally.” 

• “(Corps employee) was very responsive, understanding of is- 
sues on this project. She should be commended for taking over a 
project that started at least 5 years prior to her arrival and then re- 
sponding in a timely manner,” 

• “Kudos to (Corps employee) for all his help!” 

• “Good job guys. Keep up a good work.” 

• “I have never had this fast of response time from any Federal 
Agency. Thanks, (Corps employee).” 

• “Our USAGE contact, (Corp.s employee) was extremely helpful 
in identifying the be.st permit for our project, and in expediting the 
permit issuance proce.ss. Please extend our appreciation.” 

• “I would like to thank (Corps employee) for working so fast for 
me. Thank you so much.” 

• “DEC should not be allowed to charge $500 for a piece of paper 
stating they “looked” at the project! It wasn’t even insurance in 
case of accidental environmental damage. It was highway robbery!” 

• “Tlianks for help.” 

• “Keep up the good work.” 

• “(Corps employee) quickly responded to my request for a JD, 
verbally, and quickly responded to my written request.” 

• “Both (Corps employee) and (Corps employee) were very cour- 
teous and helpful.” 

• “(Corps employee) is most cooperative, helpful and is a credit to 
the Corps of Engineers.” 

• “(Corps employee) has been extremely helpful both in obtaining 
our building permit and in granting us an extension.” 

• “All personnel have been courteous and efficient.” 

• “Thanks to (Corps employee) for his expeditious assistance.” 

• “Thank you for ail your help.” 

• “Very pleased with service I received.” 

• “Just wanted you to know I appreciate your work.” 

• “(Corps employee) was effective in resolving environmental is- 
sues without the need to heap on a pile of bureaucracy.” 

• “The issue of timeliness resulted from personnel changes within 
the Corps. Once (Corps employee) was assigned, he expedited our 
application in a satisfactory time.” 

• “(Corps employee) is an effective Corps representative who par- 
ticipates in projects as a team member.” 

• “Thanks for prompt turn around.” 


• “Written information hard to understand. Requested info that 
had several answers, (not one clear answer to one clear question). 
After I proved my point, your project manager helped out. The 
charts had more than one answer, Process could be made easier for 
everyone involved!" 

• “You folks are getting faster all the time. Thanks, (Corps em- 
ployee).” 

• “We had exceptional help and assi.stance from (Corps em- 
ployee).” 

• “Would be helpful to have offices off military base. Corps 
should be removed from department of Army.” 

• “(Corps employee)and (Corps employee) extremely helpful!” 

• “Keep up the good work. TTiank you and your staff for being 
very helpful.” 

• “Thanks.” 

• “Thanks.” 

• ‘The employees were very helpful and nice. Thank you.” 

• “Thanks.” 

• “Thanks again.” 

• “his important to respond in a timely fashion to communities re- 
quests in regards to their environmental reviews and assist them to 
be in compliance with regulations with their projects. I’ve worked 
with your agency in the past and have been satisfied with your as- 
sistance. Keep up the good work." 

• “Thank you, (Corps employee)!” 

• “Telephone calls were not returned promptly. Travel by the COE 
project manager stopped process of application numerous times. 
The project manager was extremely knowledgeable and experi- 
enced on several aspects of the project; however, she w as unwill- 
ing to defer to experts on unfamiliar aspects. Comments accepted 
after the public comment deadline were also weighted heavily. All 
conversations between the project manager and agency reviewers 
should be made public.” 

• “Requests for additional information were numerous and cum- 
bersome. The instruction for what is required for a project should 
be clearly spelled out, This may help limit the discrepancies be- 
tween what different project managers require. Travel by the pro- 
ject manager delayed the permit process.” 

• “I heard that you are opening an office down here on the Kenai 
Pen. Is this true? If this is going to be my contact, could someone 
please contact me at the address or phone number below? Thank 
you, (Corps employee),” 

• “The COE staff is generally very helpful.” 

• “Our experience with the Corps has been courteous and profes- 
sional.” 

• “(Corps employee) is a nice addition to the regulatory program .” 

• “(Corps employee) helped me in a very timely manner!” 

• “(Corps employees) have been super to work with. All have 
been knowledgeable, responsive, and easy to work with." 

• “(Corps employee) has been great to work with-clear with in- 
struc!ion.s and expectations, the process, etc., and has followed 
through with his J.D., additional information, etc. Can’t think of 
any desired improvements at this time-hence, scores of ‘5’ above.” 

• “Follow up from initial submittal was very fast-and very much 
appreciated. (Corps employee) was particularly helpful and 
knowledgeable.” 

• “Very good attitude much better than in past years." 

• “In past years (8-10 years) the Corps were really nasty to deal 
with. There has been a complete attitude change.” 

• “Thank you for helping me to achieve this quest. This can some- 
times be very confusing! (Corps employee) in your office almost 
made it an enjoyable experience.” 

• “Thanks to (Corps employee) for working our NW request.” 

• “Prompt and professional service-good job." 

• “Very helpful and timely.” 

• “(Corps employee) should be commended for his excellent as- 
.skstance in permitting.” 

• “Keep on with good relations.” 

• “(Corps employee) was extremely helpful processing our IP, 
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and quite understanding of short construction seasons in a remote 
areas.” 

• “(Corps employee) was very helpful getting a permit mod.” 

• “I have always been pleased with the service, courtesy, and 
timely response your people. Thank you!” 

• "Very prompt responses on all inquiries.” 

• “I was impressed by the response I got.” 

• “My situation and questions were handled in a very professional 
and considerate way by a (Corps employee) in the Kenai Office. 
This is something your customers have come to not expect from 
most governmental agencies. ..Thanks!” 

• “Thank you!” 

• “(Corps employee) was very helpful and W'orked with us to ad- 
dress our concem.s, as well as the resource agency concerns and 
come up with permit stipulations we could all agree upon.” 

• “! appreciate the diligence of (Corps employee) and her efforls 
to expedite the process." 

• "Corps project manager dealt with application in a professional 
manner. (Corps employee) re.sponded to questions in a timely 
manner. Wc are very satisfied with the Corps service,” 

• “The permit process went smoothly and was very effective.” 

• “Faxes sent were delivered to the wrong person or ‘lost’ in your 
office. Project manager implied it was our problem when it wasn’t. 
The Corp’ interpretation of whether or not a NWP was applicable 
varied between regulatory specialists. Customer satisfaction 
would be improved by consistent (and more liberal) interpretation 
of NWP criteria.” 

• “Your office was very prompt and kept us informed of the pro- 
cess.” 

• “Keep the great work.” 

• “Why make the applying individuals reduce their project plans 
from ilxl7to8 1/2X1 1? Standard plan sets are }ixl7,” 

• “The toll free numbers saved u.s time and money. On a scale of 5 
and ! , your Regulatory Specialist, (Corps employee), deserved a 
6 !” 

• “(Corps employee) is an outstanding individual to work with. 
He is the Sandy Koufax of Bureaucrats.” 

• “Thank you for your help in permitting my N'M* process.” 

• “Thanks — Once I got a hold of the right person you guys did 
good." 

• “The process is too slow and too restrictive.” 

• "Office personnel were very helpful-Special thanks to (Corps 
employee)." 

• “Thanks,” 

• "(Corps employee) was extremely helpful with information that 
we could use to determine the timing of our project.” 

• “Helpful. On one project I think an NWP was appropriate, but it 
didn’t hold things up. Overall good service. Thanks,” 

• “(Corps employee) is always a pleasure to do business with.” 

• “Thanks for your wisdom and help!” 

• “Everything was done in a timely/profcssional manner.” 

• "(Corps employee) is by far (he beat person I have ever had the 
pleasure of dealing with any government agency!” 

• "Very professional, easy to understand and accomplish what 
was required for permit.” 

• “As a government agency, you could have anticipated a 50 post- 
age hike.” 

• “I think most of the problems were tied to my ‘ignorance’ of the 
process. COE PM was accommodating, timely and helpful. State 
entities are well coordinated, but tend to wait until the last minute 
to provide details of concern for applicant,” 

• “The wetlands program seems to have questionable need in 
Alaska where wetlands are not in questionable quantity. Thanks to 
(Corps employee) for a rapid processing my permit request.” 

• “(Corps employee) was helpful mid efficient in processing this 
permit modification. Requirements were clearly explained and re- 
sponses were prompt.” 

• “I have worked with (Corps employee) on two separate occa- 
sions and found him to be extremely helpful and responsive to 
questions and concerns.” 


• “The Corps ofilcials I have dealt with have been consistently 
gracious and helpful which I greatly appreciate!” 

• “Thank you, (Corps employee)!” 

• “(Corps employee) is great to work with. (Corps employee) is 
not good to work with.” 

• “I was not aware thcUSACEw'as involved in my renewal of the 
walkway on our Kenai River Lot. But thank you foryour concern.” 

• “Your personnel were very helpful. They helped ail they could. 
TTie regulations are cumbersome — expensive to meet and ridicu- 
lous in a state like Alaska where every thing is classified 
wetlands.” 

• “Your timely responses and courteous services made our con- 
struction process easier and better for our customers. Thank you 
for your time.” 

» “I want to especially commend (Corps employee) for respond- 
ing to my phone calls and permit request so expeditiously and ef- 
fectively. Excellent work! Thanks.” 

• “Too picky applications. Too extreme permit all wetlands espe- 
cially those with trees.” 

• “I appreciate your prompt phone calls with the letter follow-up. 
Thank you.” 

• “Regulations are hard to understand. Could be made easier to 
read.” 

• “In addition to (Corps employee) talking excellent case of our 
emergency $ituation.s and keeping me informed, (Corps em- 
ployee) also stayed later when released early for .snow so 1 could 
pick up the correspondence. Great folks!" 

• “(Corps employee) represents the Army Corps in a cooperative, 
firm manner. We appreciate his term approach.” 

• “Thank you for a “speedy” courteous service.” 

• “If seems hard to enforce regulation to protect wetland when the 
owner is not in agreement with the need to leave wetlands. Is there 
any way that concerned adjacent property owners can help?” 

• “(Corps employee) was responsive, informative and helpful, as 
usual. It is aplea.sure to do business with theCOE. Thanks again.” 

• “You guys do good work. I wish all agencies were this easy to 
work with. Thanks particularly to your timely responses. Few 
things will hurt a project like having your permits sitting on some- 
body’s desk for months on end, Also thanks (Corps employee) 
cool grandsons." 

• “Great service!” 

• “It was a real pleasure working with (Corps employee). He was 
friendly, knowledgeable, and courteous. But most importantly he 
gave me accurate information which allowed me to move forward 
with a minimum of backtracking.” 

• “Non-permitting agencies should not be allowed to kill orneed- 
lessly delay necessary projects.” 

• “(Corps employee) treated me more like a friend and neighbor 
and really helped me expedite my needs. Thanks a lot!" 

• “(Corps employee) responsive and thorough-a good combina- 
tion,” 

• “1 work with permitting agents at the COE very often and have 
been quite pleased with the services provided.” 

• “I think the Clean Water Act should recognize several classes of 
wetlands. Marsh and riparian areas would be high valued and most 
muskeg would he low valued.” 

• “(Corps employee) has been extremely responsive and helpful 
to me and to my employer. I am learning a lot from (Corps em- 
ployee) about the COE program. Sincerely.” 

• “For this application I dealt with (Corps employee) and she was 
very prompt in reluming any phone calls. (Corps employee) is 
very helpful and pleasant to work with." 

• “I have not always gotten the ruling I wanted but the Alaska Dis- 
trict has always been fair about their ruling.” 

• “The personnel at the Kenai AK office was very helpful. What a 
relief to work with .such fine people!" 

• “ft was plea.sure doing business with the Corp.” 

• “A big thank you to (Corps employee)!” 

• “They are very helpful.” 

• “Very good job.” 
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• “Thank you for all the fine work you do.” 

• “(Corps employee) was extremely helpful in providing a juris- 
dictional determination in a prompt manner. Her assistance is al- 
ways greatly appreciated.” 

• “Very prompt response to our request.” 

• “Any dealings I have had with the Corp of Engineers now and in 
the past have been very po.sitive and helpful. Thank you.” 

• “Permit time extension-Thanks to (Corps employee) for their 
timely processing of this request." 

• “Permit application was processed in a timely fashion; (Corps 
employee) was very professional. Thanks.” 

• “Thank you (Corps employee), your assi.stance was appreci- 
ated." 

• “Thank you for the guidance in making my application.” 

• “Staff was not only courteous, but also very professional. 
Thanks.” 

• “Excellent customer service. Excellent follow-up.” 

• “(Corps employee) was very helpful in conducting a site visit to 
determine if jurisdictional wetlands would be impacted and in the 
i.ssuance of the required authorization.” 

• “It would be great if you had a web page that showed known, de- 
lineated wetlands. I realize you haven't mapped the whole state, 
but the mapping would cover more areas a.s the years went by.” 

• “(Corps employee) was very responsive and helpful in working 
on our project-l have a very positive impression of the people I’ve 
worked with from your office.” 

• “(Corps employee) was excellent in providing assistance.” 

• “(Corps employee) has been a pleasure to work with!” We do 
business with many state and federal agencies and the Corps has 
by far communicated most clearly and in a most timely fashion. 
Thank you.” 

• “Do not like to have to get permit, but also know that some peo- 
ple would create hazardous conditions ifit were not for iheCorps.” 

• “I want to express my thanks for a pleasant experience with the 
regulation department. (Corps employee) was prompt and courte- 
ous in responding to my evacuation request.” 

• “Thank you so much for the help in the right direction.” 

• “Thank you for your help.” 

• “Thank you for all of your help in our permit process. All of your 
staff was a pleasure to work with." 

• “I have dealt with two Corp employees. They were great! Both 
went out of their way to help me through difficult areas of the per- 
mit process. Polite, courteous, helpful, personable, efficient. ..de- 
scribe the.se two men." 

• “The Kenai field office responded promptly to the delineation 
.submitted to their office and scheduled a convenient time for a 
field conflnnaiion.” 

• “Good job." 

• “1 would personally like to thank (Corps employee) for being so 
helpful. Could you plca.se send me a certification letter to sign 
when the work is complete? I didn't get one with my authorization 
letter. Thanks.” 

• “Application process easy to follow and complete.” 

• “(Corps employee) w'as very helpful and easy to work with. 
Give him a raise. Thank you." 

• “Thanks again, folks and keep up the good work." 

• “1 was treated courteously by all parties, but apparently someone 
lost my paperwork and I had to do a followup to get assistance.” 

• "(Corps employee) was very professional and courteous. I look 
forward to future business dealings provided I am treated the same 
way I was on this matter.” 

• “(Corps employee) has been very helpful and he is always cour- 
teous and we get answers in a timely manner.” 

• “(Corps employee) was very professional and processed my ap- 
plication in a timely and professional manner.” 

• “(Corps employee) was very professional and processed my ap- 
plication in a timely and professional manner.” 

• “Thank you for the prompt attention.” 

• “My opinion at the regulatory program has to do with over-zeal- 


ous regulation, not with regard to the very positive and helpful ser- 
vice 1 received from the local Corps office.” 

• “We at the [other federal agency] would like you to now how 
much we appreciate the timely response in processing applica- 
tions. The rapid processing at permit insured the success if a pro- 
ject with an impossible schedule. Tliank you so much and keep up 
the great woric.” 

• “(Corps employee) is one of the best persons I have worked with 
over 30 years of involvements.” 

• “Thank you.” 

• “(Corps employee) was very courteous and responsive. Also, 
his visit to the office was very he] pful and sped the COE evaluation 
along. Thanks!” 

• “(Corps employee) was very helpful and easy to work with.” 

• “(Corps employee) is very helpful and responsive.” 

• “Generally the ACOE regulatory programs are relatively easy to 
work with. ACOE staff tell it like it is and stay true to what they 
say.” 

• “Process was smooth and professional.” 

• “Original contact person supplied all the necessary information 
to apply. Thanks.” 

• “The project manager (Corps employee) was the most straight 
forward and helpful government employee I have ever dealt with 
in 30 years." 

• “(Corps employee) was a true pleasure to work with and ex- 
tremely timely and efficient,” 

• "'Thanks." 

• “Toll-free number was great, but was still difficult to contact in- 
dividual I needed to speak to.” 

• “Thank you, didn't know about the 1-800 number.” 

• “Any on-base contact is nearly impossible as is hand delivery if 
time critical materials.” 

• “1 appreciate (Corps employee) keeping us updated on the prog- 
ress at our application.” 

• “Keep up the good work and timeliness,” 

• “f will check out the web page. Thanks.” 

• “(Corps employee) was extremely helpful and provided deci- 
sions in a timely manner.” 

• “Everything worked well.” 

• "{Corps employee) was tremendously helpful. Our process went 
very smoothly.” 

• “(Corps employees) have all helped on my projects. I have re- 
ceived excellent help all the way through the process." 

• “The Corps people are very good to work with.” 

• “Thanks so much for getting all these permits together for the 
project on [location].” 

• “(Corps employees) were extremely helpful." 

• “The project manager responded promptly in spite of the load of 
work he had to do. That's good.” 

• “I would like to thank (Corps employee) for acting in a timely 
manner. Thanks.” 

• “(Corps employee) was great!” 

• “Thank you for your help in this matter." 

• “All of us really appreciate your quick response on this project.” 

• '‘(Corps employee) is great to work with.” 

• "The Corp has always been prompt in responding and helpful 
when resolving issues.” 

• “Wow! That was quick. Thank you folks and until next time, 
lake care.” 

• “Anchorage office referred me to Kenai office, but Kenai office 
does not include Anchor Project. Kenai office very helpful 
though.” 

• “Thanks for the prompt response!" 

• “Thank you for indeed being courteous and timely rc.sponse. It is 
greatly appreciated.” 

• “Are you kidding? Who would want more involvement from 
you?” 

• “I would like to see the COE take on a leadership role rather than 
be dictated to by the various resource agencies." 

• “Very helpful-cooperative!” 
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• “(Corps employee) has been great to work with. He walked me 
through some pretty complex issues and insiruclions.” 

• “Every' conduct 1 had with the Corps was pleasant, infomiative, 
and helpful. Even expedient when 1 received emergency approval.” 

• “(Corps employee)— very courteous and quick to resolution at!” 

• “I think it ail was done very well. The problems were few and 
mainly due to my inexperience in die program.” 

• “The Corps is a straight forward and timely permitting agency. 
My experience dealing with you has always been positive.” 

• “Approval of our dredge permit depended on coorfination with 
USFWS “endangered species” ofilce-ihat part took way too long. I 
leave that to COE how to expedite coordination process. Our re- 
quest did 22 Oct, and your answer did 4 February.” 

• “I appreciate the fast, professional, friendly service. Thank 
you!” 

• “(Corps employee) was very pleasant to work with.” 

• “(Corps employee) was exceptional!” 

• “Would have rated the web page higher if it had been easier to 
determine whether I needed a Sect. R permit and been able to get 
an electric copy (found elsewhere on web). My appreciation to 
(Corps employee), Flocks office for stepping in and doinga superb 
job helping me out.” 

• “(Corps employee) out ofthe Anchorage office was first class in 
his application and timeliness in helping me with procedures.” 

• “Thank you, (Corps employee)!” 

• “I worked with two people, the first person I dealt with did not do 
as good of a job clearly explaining things to me. The second person 
I dealt with cleared up many misunderstandings I had." 

• “Thank you for reviewing APMN (number). This is my first 
contact with Corps of Engineers.” 

• “1) Coips was somewhat .slow to respond to our letter and 2) 
Corps office on base is difficult to visit.” 

• "I wasn't given the 800 number. I called long distance each time 
I called. Make the number available to people living outside.” 

• “The process worked welt. Requests for info and additional de- 
tail were reasonable. Tlie project manager was courteous and 
prompt.” 

• “Big thanks to(Corps employee) for keeping everyone on track.” 

• ”(Corp.s employee) is always professional and helpful!” 

• “Always enjoy working with staff at this office.” 

• “(Corps employee) assisted me. and was courteous, prompt and 
expedient. Thank you for your help,” 

• “Very quick service, very pleasant.” 

• “Web.siie is generally very slow.” 

• “Thanks to (Corps employee) for his help.” 

• “Proces.s was clear. Responses were timely. Thanks.” 

• “Ail worked out OK.” 

• "Special conditions requiring restrictions on pile driving are ex- 
cessive for over .specific area and construction. The Corps should 
require other agencies to address specific sites and construction 
rather than accepting very conservative, generalized restriction to 
construction. These restrictions will add significant cost to our 
projects.” 

• “Good service.” 

• “Thank you for the quick response to my letter.” 

• “This being my first time working with the “Corps.” I was sur- 
prisingly impressed with the help and timely fa.shion my request 
was processed. 1 wish all government agencies were like yours.” 

• “[Applicant] forwarded our application for an addition to our 
home which is in a floodplain area to your officeto secure pennits. 
We were told initially to plan on a 30 day timeframe for pennits. 
Service was prompt and we had our required information in ap- 
proximately 10 days.'’ 

• “Staff, particularly (Corps employee) is very good to work with.” 

• “This was my first experience with the Corp of Engineers, and I 
have to say I was impressed for the response to my question. 
Thanks.” 

• “The Corps has always been very helpful, and easy to work 
with.” 

• “Great, efficient service!" 


• “More thanks to (Corps employee) for his assistance.” 

• “(Corps employee) was very helpful and a pleasure to work 
with. Thank you?” 

• “Thank you, (Corps employee)!” 

• “Very prompt and professional service provided-I had the sense 
that the COE is responsive to project driven timing needs-much 
appreciated.” 

• “This is all new to me. But I have found that everyone I have 
come into contact with to be very helpful and courteous.” 

• “Since i have not been to your office, I could not determine an 
answer." 

• “Both (Corps employee) and (Corps employee) were very help- 
ful. It was a pleasure working with them." 

• ‘The receptionist at the 1-800 number was not helpful. I was pul 
a hold twice forever ten minutes while she tried to connect me.” 

• “Good job!” 

• “(Corps employee) is always, courteous and helpful!! Thank 
you.” 

• “Very impressed with the professionalism.” 

• ‘Thank you for your time and speedy re.sponse.” 

• “(Corps employee) is very helpful, knowledgeable and courte- 
ous.” 

• “Appreciate the quick service but am concerned about the Corp 
spending resources on a homeowner's I acre building lot.” 

• “Courteous, quick response.” 

• “Regarding the first question, the Army COE in A!a.ska needs 
better wetland info-thels^I maps have very limited use, but I’m 
sure you deal with this everyday!" 

• “Keep up your good work- Working with each and every individ- 
ual has been a pleasure and productive.” 

• “Fve always found the Corps staffvery helpful and constructive.” 

• “Keep up the good work!” 

• “It took almost two years to administer a simple permit. This 
worries me about more complex projects, but I'm glad a system of 
some sort exists.” 

• “Thank you, (Corps employee)!” 

• “(Corps employee) was very helpful and professional.” 

• “I dealt with (Corps employee) who was very prompt and clear 
about what additional information she needed.” 

• “As always, it was a pleasure working with (Corps employee). 
He is extremely knowledgeable and responsive, and is a credit to 
the Corps.” 

» “(Corps employee) was responsive and helpful." 

• “Thanks to (Corps employee) for prompt action.” 

• “Worked with (Corps employee) and (Corps employee) this 
time. Outstanding employees, very satisfactory experience. Thank 
you both!” 

• “Good job! Job was done." 

• “Keep up the good work, continue to assist us on our goal for our 
community.” 

• “Thanks to (Corps employee) for working on such a protracted 
review process for [project].” 

• “As with previous experience, the timeliness and ease ofobtain- 
ing Corps serv'ices ranks high. Thanks.” 

• “Since this is my first time I’ve contacted Army Corps of Engi- 
neers, I could not and can not determine where the organization 
stands as far as service or response rendered at this time. The tribal 
membeis of {tribe] could be able to answer more accurately than 1 
can.” 

• “Just received on 6-14-02 as was mailed to properly physical ad- 
dress of which we have no mail delivery-only P.O. Box.” 

• “(Corps employee) provided to me excellent service including 
working late after Iraini ng to ensure my needs were met. Thanks.” 

• “Both (Corps employee) and (Corps employee) were extremely 
responsive and very easy to work with. They both gel kudos from 
[applicantj-Thanks!” 

• “(Corps employee) is an exceptional individual and representa- 
tive ofthe Corps. He is able to equitably weigh the value ofthe en- 
vironment and development within standards and guidelines.” 

• “Only your Kenai office answered the phone. The others put me 
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on that dammed voice mail system. Please can you improve in that 
area?” 

• “This was a difRcult permit due to state agency comments and 
stale permitting delays. (Corps employee) was excellent to deal 
with throughout the arduous proce.ss.” 

• “Your permit process was a great surprise for us. Very helpful 
and caring. Nothing like we have in Washington Stale.” 

• “You realize I applied for permit consideration during May of 
2002 .” 

• “I think the lack of wetland designation in locations along the 
[particular] River is detrimental to the protecting riparian habitat 
and fishery protection from development impacts.” 

• “Response from (Corps employee) was excellent. I was able to 
work with her on ACMP coordination.” 

• “Personnel really trying to cooperate is maintaining the purpose 
of wetland regulation when Nixon was here. He was a jerk. 
Tliough he was god. Set this office back 5 years.” 

• “The Juneau office is well run!!!” 

• “(Corps employee) has been an excellent helper. He is a good 
understanding man tow'ards the bush villages.” 

• “I found your agency’s project manager (Corps employee) to be 
very helpful in the permitting process, and prompt in responding to 
my queries, and application.” 

• “I realize the “...needs met in a timely fashion” reflect your 
workload. Good luck with future staff levels, The project manager 
was very courteous.” 

• “Wetland determination seems to vary with region- i.e.. Anchor- 
age vs. Fairbanks. SWANNC case is not clear on w'here it applies 
and what is used to evaluate cases. If vegetation, wild fowl do not 
apply but commercial use and situated soils do?” 

• “I had to wait for permit to do Kenai River Bank Re.storation and 
it was faxed to save time. Thanks!” 

• “Fast, courteous transaction.” 

• “Correspondence was timely and professional, It is super to call 
a governmental agency and hear a live person answering the 
phone. Additionally, our project manager was easy to contact. 
When not available, he was prompt in returning calls. The entire 
handling of our permit and application has been professional. 
Thanks, First contacts were with (Corps employee). Also have had 
contact with (CorpvS employee).” 

• “I have been happy with the service I received! Thank you for 
your help." 

• “Very courteous and helpful people as well as friendly didn’t 
present a bureaucratic front." 

• “(Corps employee)’s office personnel was timely and profes- 
sion. We appreciate their efTori!!" 

• “While going into the web site, I was unable to read the docu- 
ments. I want to read as I couldn’t find it-Nationwide permits. 
When I tried to open the file for read only, it never came up?” 

• “This particular permit came through faster than any one I have 
even applied for before. Thanks for all the help!” 

• “(Coq3S employee) was very professional and helpful.” 

• “Thank you, (Corps employee)!” 

• “Very timely response from (Corps employee). Thanks!” 

• “Thank you, (Corps employee)!” 

• “(Corps employee) and (Corps employee) were very helpful in 
explaining the regulatory process for the department of the Army 
permit applications. Very friendly in all their interactions. Kudos 
to both.” 

• “All the folks 1 have worked with at ACOE permitting have been 
outstanding. Seriously, this includes (Corps employees)." 

• “1 was pleasantly surprised with the timely response and com- 
pletion of this project. On the phone your office was very friendly 
and helpful. Thanks so much!” 

• “Thank you!” 

• “Everyone in the process was professional, courteous, and efij- 
cient. T was most impressed. Keep up the great work.” 

• “My request was addressed in a professional manner. I received 
approval in a timely manner. Thanks.” 

• “It would be great if Petersburg permits were handled through 


your Juneau office. It would be easier to stop in the office to dis- 
cuss plans and the regulatory program.” 

• “Once we realized what we were up against and could express 
our needs to the Corps, you came through to expedite your pro- 
cesses. The proce.ss was very confusing as a Federal agency mak- 
ing application because there appears to be a lot of duplication of 
effort. It was difficult to understand the types of permits available 
and what was needed to acquire a permit." 

• “(Corps employee) was great to work with.” 

• “CWA in Alaska should exempt wetland impacts to residential 
properties up to 5 acres. Too much effort put in designation 
wetlands when nearly all wetlands are low value and in excessive 
quantities.” 

• “This is the second permit in a row that 1 have received with at a 
return envelop in it.” 

• “Process was quick and easy. Thanks.” 

• “(Corps employee) was very professional and helpful. I did not 
feel like I was dealing with a not compassionate government 
agency.” 

• “1 found staff in Kenai office to be very courteous and helpful. 
Pleasant to deal with. Thank you.” 

• “(Corps employee) has been very helpful." 

• “For a federal agency, the ease of processing paperwork w'as 
painless." 

• “This Dismet does an excellent job. I have always been treated 
like family, with respect to helpfulness. (Corps employee) and 
(Corps employee) are outstanding employees. Thanks.” 

• “Thanks.” 

• “(Corps employee) was very friendly helpful (Kenai office).” 

• “I wasn’t all that timely myself." 

• “Thank you.” 

• “This request for a Nationwide Permit was processed in a 
prompt manner that will help us in planning the work schedule. 
The project manager (Corps employee) was very helpful and rec- 
ognized the constraints we were working with to accomplish the 
project.” 

• “Thanks for all your help!” 

• “Very rapid response to my inquiry. Thank you.” 

• “Great job. Thanks-timely.” 

• “It is afw-ays a pleasure to go through the permitting process in 
Alaska. Everyone is very helpful. I just wish this attitude culture in 
Alaska was in the Seattle office also. Difference of ninety days be- 
tween the two districts.” 

• “I and we appreciate your timely service,” 

• “1 would like to complement (Corps employee) for professional, 
courteous, timely and informative help. If you find more like her, 
hire them! Also (Corps employee) was very helpful in expediting 
permit.” 

• “Project manager (Corps employee) was very helpful and re- 
sponsive. Thanks for your terrific efforts!” 

• “(Corps employee) was excellent to work with. She was very re- 
sponsive, even during times of personal distress.” 

• “(Corps employee) is an asset to your organization!" 

• “Ourproject manager, (Corps employee), has been very helpful 
and responsive to the applicants' inquiries throughout the permit 
process.” 

• “Appreciating the clarity of advice given.” 

• “The personnel that have been in Wrangell have been great,” 

• “I have found the Fairbanks District office to be very helpful in 
assisting our office with both technical matters (with regard to 
wetlands assessments) and in reviewing our submissions.” 

• “The Fairbanks office rocks! They deserve a larger, more im- 
pressive office. Every dealing I've had w'ith the Fairbanks olTice 
staff has illustrated their professionalism and genuine helpfulness.” 

• “Appropriate concerns were raised by your agency and handled 
professionally.” 

• “I thought it might be a difficult process to get a permit for our 
work, but it was very straight forward and timely. Thank you.” 

• “Services were very courteously and helpfully delivered.” 

• “Thanks for the timely .service." 
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• “Application was not processed in a timely manner. All con- 
cerned agencies had no issues with application. USAGE took 7 
months to process this application.” 

• “Thanks for timely response.” 

• “We gave the Corps short notice. They reviewed our project 
within one week. Not only that, but we also received the answer we 
were hoping for! Thank you for the super, quick turnaround. 
Thanks especially to (Corps employee) and (Corps employee).” 

• “(Corps employee) was extremely helpful. Although she w'as 
busy, she took the time to look up my information right away. She 
returned calls promptly and explained things in a way that was 
easy to understand. She deserves recognition for this!” 

• “(Corps employee) was very helpful with prompt action.” 

• “(Corps employee) was very helpful in getting this permit.” 

• “I would like to commend and express my appreciation of and 
for the responsiveness of the Fairbanks office. Thank you. (Corps 
employee) for your performance-above and beyond the call.” 

• “(Corps employee), our project manager was extremely compe- 
tent and responsive. His effort enabled us to submit a complete ap- 
plication which could be processed timely.” 

• “Great service and very short tum-around time for permit re- 
newal. Thank you.” 

• “1 am very pleased with the timely manner in which this permit 
was processed. And the willingness to help a private land owner 
through this large process, from your project managers.” 

• “There seems to be problems with resources available to do reg- 
ulatory permitting. Too many supervisor.s and mid-level managers 
and not enough workers at the staff level.” 

• “I worked with (Corp,s employee). Questions and responses 
were very timely. Great service." 

• “The buoys held by [a particular partyjare dragging every year 
and then just left, causing damage and potential ha^tard. Please ask 
[that party] to set heavier anchors! It’s a serious worry, and has al- 
ready caused me great damages!" 

• “Thanks for your service.” 

• “1 used the Kenai people at the [particular] Association to con- 
tact you, They were okay after we decided on what I wanted done.” 

• “The fax that was sent was answered in a timely fashion.” 

• “I was very impressed with the re.sponse time on my request.” 

• “I am working with [consultant] and [client] and have, therefore, 
not had direct contact with Corps of Engineer personnel. Thank 
you.” 

• “1 had no interaction with Corps. My application was sent by 
[consultant].” 

• “I would [ike to thank (Corps employee) for hisadviceand assis- 
tance in getting my permit processed. He promptly returned my 
calls and kept the project moving,” 

• “(Corps employee) is great! A wonderful guy to work with!” 

• “I cari’t comment on the other departments or program besides 
getting a jurisdictional information. I feel that getting a jurisdic- 
tiorial determination is a waste of time. Everybody always builds 
anyway. This delays the process.” 

• “Applying for jurisdictional determination is a waste of time, 
money and resources.” 

• “Tlie Anchorage office and personnel have been extremely 
helpful with management of permit requirements. 1 appreciate the 
skills required for this responsibility.” 

• “Great working with you all.” 

• “All my questions were amswered by the staff. I received very 
prompt and professional service. The staff was very helpful! 
Thanks.” 

• “(Corps employee) has been very helpful in identifying me in- 
formation needs and explaining the process.” 

• “Good experience.” 

• “(Corps employee) wa.s extremely helpful and help us with our 
permit quickly.” 

• “It would have been nice to have the l-800numberanditwouid 
also be nice if there were less hoops for (hi.s type on land. The 30 
pine trees are not quite wet lands.” 


• “Out project manager (Corps employee) was extremely helpful 
and professional.” 

• “If we had not had professional help, there is no way we would 
have figured out all the figures and regulations and what you 
needed for the permit.” 

• “Everyone I have dealt with has been very helpful and courte- 
ous. (Corps employee) is a very helpful person. I look forward to 
meeting him personally.” 

• “I appreciate the guidance and assistance provided to me by 
(Corps employee). She was very helpful during the acquisition of 
our DA permit. Thanks.” 

• “(Corps employee) was extremely helpful with out project.” 

• “I have had many dealings with the Regulatory program within 
the last two years and have found them to be extremely helpful in 
all respects.” 

• “Change of ownership, very helpful process.” 

• “(Corps employee) w'as exceptionally helpful in working with 
us to get him the information he needed to complete agency review 
and issue a very speedy Nationwide Permit for our small time con- 
strained [particular] rehabilitation project. Thank you!” 

• “(Corps employee) contacted me telephone. He was very help- 
ful in getting my pennit issued.” 

• “1 w'as amazed that (Corps employee) would come to Homer to 
conduct his field investigation (6/11/05). This extra effort was 
greatly appreciated!” 

• “(Corps employee) knows her job forward and backwards. The 
Corps of Engineers is very lucky to have her as an employee.” 

• “We found the staff in Fairbanks to be very helpful, courteous 
and friendly. They made it very easy to process what we needed. If 
you need any future comment. I would be happy to talk to them.” 

• “Thank you!“ 

• “This was a positive experience for all of us,” 

• “1 am dedicated to do all that 1 can to preserve and maintain the 
health of this Kenai River. For 14 years of living on the River and 
we’ll always do so." 

• “Very informative and little bureaucracy. Easy to work with.” 

• “(Corps employee) was very helpful in leading me through the 
application process.” 

• “(Corps employee) was excellent to work with, He was courte- 
ous and timely and good in his explanations.” 

• “Good coordination and timely respon.se.’’ 

• “Thank folks. Great job and have a wonderful summer." 

• “Thank you for a timely evaluation.” 

• “Thank you for helping me. T would like information on buying 
the balk land to me and the Slough, Could you .send me the infor- 
mation how to do this?” 

• “(Corps employee) and (Corps employee) were both very help- 
ful in developing a lime critical solution for a remote project. Their 
timely and effective advice resulted in meeting a critical dead- 
line.” 

• “Thank you!” 

• “Thank you!” 

• “(Corps employee) at your Regulatory branch at Eimendorf 
AFB did an excellent job at answering my questions as 1 
homesteaded this land and was unfamiliar with what I had to do to 
meet your requirements. He answered my questions, gave me his 
private phone line for additional questions, reviewed my informa- 
tion and provided a filed inspection and letter with delineation 
within 3 weeks. I rate him on a scale of 5." 

• “Thank you!” 

• “Thanks so much for all the help. (Corps employee) was my 
contact and was wonderful to work with.” 

• “Ov'erall, it is a pain to look and request J.D.'s. They seem rather 
pointless as we have so much land in Alaska. And must get ap- 
proval anyway. Why bother?” 

• “The USACE is a great resource for assisting our clients when 
wetlands our U.S. water issues arise. The USACE representatives 
have, in all cases, been extremely helpful.” 

• “I could not have asked for belter help. (Corps employee) was 
completely helpful.” 
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• “Wish to extend praise for (Corps employee) in Juneau for his 
aid in a noncompliance matter” 

• “[My co-applicant] and myself appreciate your prompt attention 
to our gravel pit permit [for our project] renewal. We will keep 
your office informed on the pit’s operation.” 

• “[My co-applicants] and I appreciate your prompt attention to 
our requested inspection of the [#] acres that are [in specific loca- 
tion]. 1 am sure we will have other contacts with you on this par- 
cel.” 

• “(Corps employee) was extremely helpful and prores.s}onal.” 

• “(Corps employee) has been very helpful and seems like a nice 
guy-” 

• "The regulatory branch in Fairbanks is very helpful and reason- 
able to work with." 

• “Thank you, (Corps employee).” 

• “Very very fast turnaround. Thank you.” 

• “Vei-y fast processing /review of a construction project for our 
utility. Approximately one week turn around. Thank you for your 
prompt response.” 

• “Very knowledgeable and comprehensive response letter.” 

• “Very knowledgeable and comprehensive response letter.” 

• “(Corps employee) was very helpful.” 

• “Response to permit applications in past couple of years has 
been very quick. Thanks.” 

• “(Corps employee) is extremely responsive, clear and concise. 
A pleasure to do business with.” 

« “Thank you, (Corps employee).” 

• “My project was greeted in a timely and professional manner.” 

• “Keep up the good work.” 

• “Looking forward to working with the Corps on my first project. 
Thanks.” 

• "Comment attached to COE pennit evaluation; ACOE person- 
nel have expedited my pennit and treated me courteously and pro- 
fessionally. I question the practicality of the CWA in Alaska where 
nearly all land is undeveloped and the greater majority of the land 
based is low productivity wetlands. Delineating, measuring, and 
accounting for impacts to wetlands in Alaska is a great waste of 
taxpayers’ dollars. 1 realize this problem is the result ofeongressio- 
nal action, and can be modified only through congressional action. 
I would request that the ACOE recognize this problem and for- 
ward a recommendation to the congressional liaison in your office 
to streamline the permit application process for wetlands.” 

• “I really enjoy working with (Corps employee). Her vast knowl- 
edge and guidance inspire my work everyday.” 

• “(Corps employee) worked very hard to meet our timeline on 
this last minute minor modification. Very much appreciated!” 

• “(Corps employee) does an outstanding job.” 

• “Thank you for your help.” 

• “Did a great job.” 

• “Keep up the good work.” 

• “I had a good experience with all e.xperts of the permitting pro- 
cess.” 

• “Always professional and courteous.” 

• “Thanks.” 

• “Building a subdivision and needed a Corp determination.” 

• “This round of permits has gone very smoothly. I was pleasantly 
surprised. Thanks, (Corps employee)!” 

• “Thanks." 

• “Thanks for the quick work.” 

• “Our permit was handled quickly and professionally.” 

• “Thanks for the quick work!” 

• “Not visit office. Too lengthy time wise, especially due delay in 
State. Toll-free number not access Juneau office, Web page diffi- 
cult to use.” 

• “Very courteous, informative and helpful staff assisted my client 
and I in addressing the wetland is.sues associated with our project.” 

• “Working with COE was easy and pleasant. Thank you.” 

• “Website-unless you already know how to find the website it is 
fmsiratingly hard to find, especially if you stall at the national 
website.” 


• “Your agent, (Corps employee) is a credit to your office, If all the 
government office were run as well as your, we would be in a better 
world. She was fair, informative, fast and knew what she was do- 
ing. She deserves a raise, and promotion. Thank you for all your 
help.” 

• "I have been very impressed with the speed and professionalism 
that our recent applications have been handled. Thanks.” 

• “(Corps employee) is an experienced project manager with the 
ability to maintain project schedule while sorting through project 
issues from agencies and applicant.” 

• “Everyone I spoke with was very helpful.” 

• “(Corps employee) was very nice and I would encourage anyone 
from Homer CO see her regarding their questions about wetlands." 

• “Make it easier to contact manager assigned to questions.” 

■ “Great program. Thanks for protecting Alaska waters and 
wetlands!” 

• “Wetland delineation-CIarification of designation, determina- 
tion of classification." 

• “1 appreciate the timely response,” 

• “Thank you, (Corps employee)!” 

• “Thank you, (Corps employee)!” 

• “Thank you, (Corps employee)!” 

• “Thank you for all your help!" 

• “It would still be nice to simplify the process for these residen- 
tial, privately owned, muskeg “wetlands” lots here in Southeast, 
Petersburg arra.” 

• “ft took I and a half years from application submittal to issuance 
of permit. Although it was a complex project, you seem quite un- 
der-stafled.” 

• “1 mainly dealt with (Corps employee). He was courteous, 
prompt, and very helpful. I made occasional contact with other 
staff and they were of the same caliber.” 

• “(Corps employee) was extremely helpful, professional and 
timely. He was cooperative and understood and assi.sted us in the 
success of out project.” 

• “1 have permitted many projects and have been completely satis- 
fied with the professionalism and timeliness the permit applica- 
tions have been handled.” 

• “Thank you for your quick response!” 

• “John and staff are very helpful." 

• “Permit process information available on line password pro- 
tected ornoi to commenLcheck via e-mail and save lime on phone 
from both end." 

• "(Corps employee) did an excellent job. I hope if need be. 1 can 
work with her again. Thanks.” 

• “Pleasure to work with this office. Thank you.” 

• "The Fairbanks office wa.s very helpful with the entire process.” 

• “Thank you, (Corps employee)!" 

Albuquerque 

156 survey re,sponses reported. 

Rating of 1 : 0% 

Rating of 2: 0% 

Rating of 3: 0% 

Rating of 4: 20(13%) 

Rating of 5: 131 (84%) 

Rating ofN/A;5(3%) 

• “All is satisfactory,” 

• “I received better service than other offices.” 

• “Ihad exceptionally pleasant and informative conversation con- 
cerning my last application. The Corps' determination was re- 
ceived in a very reasonable length of lime. Excellent response 
time!” 

• “Your agency is a pleasure to w'ork with.” 

• “(Corps employee) was prompt, courteous, and highly profes- 
sional in his response to our request.” 

• “(Corps employee) was the best to work with!” 
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• "The permit went very .smoothly, and relatively quickly.” 

• “Service was exemplary.” 

• “{Corps employee) is exceptionally professional, and expedi- 
ent. He has been willing to assist with any questions we have had, 
and ha.s given good information. Many more like him would take 
the stigma away from govt bureaucracy." 

• “We are grateful for the professionalism and helpfulness of ev- 
eryone in your ofTice.” 

• “(Corps employee) was most professional and helpful requiring 
conformance with the regulation.s.” 

• “Our agency appreciates the Corps of Engineers’ timeliness and 
helpfulness on getting our proposed projects properly permitted.” 

• “(Corps employee’s) quick attention and follow up was greatly 
appreciated.” 

• “Most landowners ... do not have any awareness of the potential 
need to contact the Army CE when place stream crossings.” 

• “(Corps employee) is very helpful, providing necessary infor- 
mation concerning the Section 404 program,” 

• “1 am very pleased with the progress made in the404progfamby 
the ACOE over the last 20 years.” 

• “(Corps employee) is a pleasure to work with. She i.s profes- 
sional, efficient, and thorough. I find the 404 application itself to 
be so constraining as to limit useful information about the pro- 
posed project. Also, I recommend that you add to your Web siie{or 
ifihis is already there, make it more obvious) a general timeline of 
the 404 application process and a process flowchart, including 
what contacts and decisions that may be made at various points.” 

• “Your office has been a pleasure to work with. Thank you.” 

• “(Corps employee) was extremely efficient and helpful.” 

• “You folks are doing a great job," 

• “(Corps employee) has helped in resolving issues that would 
otherwise delay projects due to demands made by local authori- 
ties. His experience has given a higher level of the layman. More 
stafTlike him is desperately needed. We enjoy and look forward to 
doing business with him.” 

• “Your Pueblo office is great. Good service, good information, 
good to work with.” 

• “(Corps employee) was extremely helpful during the whole pro- 
cess starting from our pre-application meetings during which she 
provided us with clear direction in our attempt to comply with reg- 
ulations. (Corps employee) responded promptly to phonecalls and 
issued our permit in a very reasonable lime frame.” 

• “(Corps employee) was outstanding!” 

• “(Corps employee) was our contact and was outstanding to work 
with." 

• “Courteous, professional, and attentive to both the customer and 
the project details.” 

• “You guys do a good job!” 

• “The Pueblo office and in particular, (Corps employee), has al- 
ways been extremely helpful and very responsive. Thank you as 
you break the stereotype of government organi7ations.” 

• "Many operalors/people who fall under the regulations, e.g., 
construction companies, in our area are unaware ofthe 404 regula- 
tions. Cities, counties, and contractors should be targeted for edu- 
cation. Houston has started this and it should continue.” 

• “These people are fantastic — answers when we need them, and 
action — right-now-type action.” 

• “(Corps employee) was very informative — this is the first time I 
have dealt w'ith (Corps employee) — it was a plea.sure. I don’t have 
suggestions at this lime.” 

• “(Corps employee) wa.s gi'eat to work with.” 

• “The spreadsheet we were required to fill out was somewhat 
confusing and was somewhat onerous for the environment in- 
volved. It was helpful and keeping track of thenuraerou.s guHie.s. etc.” 

• “Program hard to understand and jurisdictional issues are not 
well defined.” 

• “Very professional." 

• “Get personality in Phoenix office personnel. I spoke to (Corps 
employee) on several occasions; the conversations seem to be 


fhiitless. He doesn’t appear to put the plans and descriptions ... 
Therefore having our business bottleneck.” 

• “(Corps employee) was very helpful in meeting with us and an- 
swering our questions and working with us to help understand our 
project requirements." 

• “(Corps employee) did an outstanding job of investigating my 
situation and getting back to roe in record time. He was prompt and 
professional! Thank you (Corps employee) and Corps of Engi- 
neers. This man was one of the best professionals I have ever 
worked with.” 

• “Make the Internet more user friendly — e.g., downloadable per- 
mit form. (Corps employee) was very professional and helpful and 
timely — I appreciated his help." 

• “Everyone at the Corps has been very kind and support- 
ive — your Conchas people are tops! ! (Corps employee) in Albu- 
querque office was also excellent in assisting in getting per- 
mit — very clear.” 

• “(Corps employee) wa.s very helpful and responsive.” 

• “^The agent responded with verbal approval by phone and a 
hardcopy within the time he said. Very responsive and easy to 
work with.” 

• “(CorpsOTiployee) worked with me on this. He was very helpful.” 

• “Please consider making the regulatory program more usable on 
your Web page.” 

• “We thank (Corps employee) and the Pueblo office for expedit- 
ing this permit.” 

• “Everyone that f met at the Corps has been very' helpful.” 

• “(Corps employee) is knowledgeable, courteous, and efficient; 
staff support not on same prompt schedule. This front line opera- 
tion is a key public interface for the Corps and needs proper staff 
and staff support to maintain high level of expertise and quick 
turnaround.” 

• “(Corps employee) was great, Very helpful and clear. I appreci- 
ate her help and the service she provided.” 

• “Out of all the government agencies and departments our com- 
pany deals with, ihe regulatory offices in Littleton and Durango 
have been the most useful and courteou.s.” 

• “More outreach and education about the permit program. Didn’t 
like the way the Corps has backed off on permits for [particular 
watersheds] due to losing a Supreme Court decision on a sand and 
gravel quarry; don't see how they relate," 

• “Very responsive. (Corps employee) has been excellent to deal 
with. He is very articulate and willing to explain.” 

• “Excellent response. Good job.” 

• ”1 thought that (Corps employee) and the Albeq. staff were very 
reasonable, courteous, and professional during this permitting 
process.” 

• “His response was immediate and thorough. He was very help- 
ful in answering additional questions. He i.s always courteous.” 

Baltimore 

1 survey response reported. 

Rating oft;© (0%) 

Rating of 2: I (100%) 

Rating of 3: 0 (0%) 

Rating of 4: 0 (0%) 

Rating of 5; 0 (0%) 

Rating ofN/A:0(0%) 

• “The Regulatory Staff is courteous and professional. However, 
the turn around time on permit applications is incredibly slow, re- 
sulting in project delays.” 

Buffalo 

Reported that it has no .surveys. 

N/A. 
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Charleston 

96 survey responses reported, 

•Rating of I: 5 (5%) 

•Rating of 2: 9 (9%) 

•Rating of 3: 9 (9%) 

■Rating of 4; 23 (24%) 

•Rating of 5: 45 (47%) 

•Rating ofN/A: 5 (7%) 

• Took a little too long 

• We received excellent service from the Project Manager; Ques- 
tions were answered expeditiously; Project Manager was highly 
complimented for his service. 

• Weren't happy with amount of time to receive a permit .should 
no! have had to hire [consultant] to obtain permit dealt with too 
many different people w/ Corps. Too much red tape. 

• Hire more people and require field experience even fornon field 
personnel 

• More qualified project managers 

• Pain in the A** 

• This permit was filed for on October 22, 2005. After an under- 
standable 2 week delay while Archives and History assessed the 
project, [Archives and History staff members] each wrote letters, 
Feh. 19th and Feb 28th respectively, stating that their office had 
decided there would be no adverse effects from the project. Four 
months later, still no further word on the project. On June 27 I in- 
quired and was told by [Corps employee] that the holdup was Ar- 
chives and History. I immediately faxed him my copies of the Feb- 
ruary letters. Three weeks later I was told the permit is in a pile 
waiting for processing, Finally today July 3 1 1 received this pack- 
age. I had tried to be patient - it's a good thing 1 called and the hold 
up was discovered. Four months in limbo is frustrating. It would 
seem that there should be some better way to monitor the progress 
of apermit - especially when 2 letters from 2 different people writ- 
ten on 2 different dates never made it into my file. 

• [Corps employee] reviewed, visited & re.sponded to the needs of 
my project (two projects) in a timely and professional manner. He 
is a welcome addition to the Columbia office. 

• [Corps employee] provided outstanding service during the 
course of our project. His efforts are sigtiificantly improving the 
COE's regulatory program in Watershed Group 6. 

• The lag between Nationwide Permits expiring and replacements 
being authorized is unacceptable. 

• [Corps employee] is very nice, professional & never fails to re- 
turn our phone calls. She processes our requests in a timely fash- 
ion and is always very clear about any additional info she may 
need. 

• Process is entirely too slow. 

• [Corps employee] has handled our JD req. and permit applica- 
tions in a professional, through and timely manner. 

• [Corps employee] entirely too long to complete what .should 
have been a simple process. He rarely returned calls and was gen- 
erally evasive. Very poor service! 

• [Corps employee] moved our NWP39 through the process in a 
timely fashion, promptly returned our phone calls and was always 
very friendly. 

• am complaining aboiU a permit application initially submitted 
in 2003 it has had four different project managers & it still hasn’t 
been issued. 

• Slower and getting slower. Streamline permitting process hy 
placing deadline on commenting and review periods of 90 days. 

• (Corps employee] is unorganized, indecisive and as a result; 
SLOW! 

• [Corps employee] continues to do anexcellent job in all respects 
for the COE Regulatory Program. He is thorough, fair & profes- 
sional at all limes. He even complete.s his actions in a reasonable 
amount of time, which is typically not the case of other project 
managers. 


• Process took almost a year to get a permit to replaces dock -We 
got the runaround from DHEC to Corp to State. Properly owners 
should be given detail mslruction.s of procedures & easy to follow 
checklist of name.s of folks to contact. 

• All of the guys in Columbia have been very responsive and 
timely in such responses. I consider it a pleasure to work with 
these individuals and they all have always been very accommo- 
dating. I enjoy working with the Columbia office, and only wish 
all agency responses were as timely! Exemplary performance - 
keep it up. 

• [Corps employee] is not efficient, particularly in processing per- 
mits in a timely manner. Six to nine months may be reasonable for 
Individual Permits, but NWPs should not take as long. 

• Just a comment about the service received from [Corps em- 
ployee]. He provided me with excellent information and sugges- 
tions in a timely manner and made our permit proces.s progress 
smoothly. 

• It is clear there is a .shortage of personnel to cover the stale of SC 
- 1 think the Corps does a remarkable job given the lack of Con- 
gressional support for llte program. 

• [Corps employee] acted on this NWP-PCN in a very profe.s- 
sional, courteous and timely manner. 

• Permitting for residential subdivisions should not include on 
site mitigation (Preservation/Bulfering). I am sure, as you are 
aware, homeowners regularly destroy upland buffers. It is my 
opinion (for what it is worth) that mitigation for residential 
sites should be required to come from an approved mitigation 
bank. 

• [Corps employee] and his a.ssistant arrived early at the proposed 
pond site and 1 was late. They spent every minute thoroughly eval- 
uating the area. I am very impressed with how friendly and respon- 
sive they were to my questions. I want to invite them back once the 
pond is built. 

• It look 2 years for a jurisdictional determination of the wetlands 
on my ten-acre lot. 

• [Corps employee] is very slow! He just doesn’t seem organized, 
and though hs was always nice when we spoke on the phone, I had 
a difficult time getting him on the phone or getting what he had 
promised... 

• It is always a pleasure dealing with [Corps employee], ex- 
tremely professional and always has a smile on her face, which is 
something w-e should all strive for. I look forward to working with 
[Corps employee] in the future, 

• 1 was quite impressed with [Corps employee], She was very 
helpful, direct and timely in her responses, and provided or ad- 
dressed issues quite well. She is an asset to your office. 

« It took three months to get a wetland determination for a 
0.14-acre urban lot. When I followed up via email to [email ad- 
dre.ss] after two months. I received no reply, After calling, I finally 
received a response, but could not get any info re when the deter- 
mination was likely to be complete. Perhaps the Corps could send 
out a postcard or email acknowledgement receipt of info and a 
timeframe for potential completion. 

• [Corps employee] is very knowledgeable, friendly, and he expe- 
dited our request in a timely fashion. 

• [Corps employee] ha.s always performed her duties in a profes- 
sional manner. She has never lost any of our projects & always re- 
sponds in a timely manner. Thanks. 

• Excellent response lime. Helpful. Overall great experience. 

• [Corps employee] failed to return my phone calls, seemed con- 
fused when we did talk, and lied to me! I still don’t have my verifi- 
cation, but don’t want it now - 1 decided not to buy the land. It was 
a $7,000 lesson about red tape and bureaucratic BS. I am now 
looking for land in another .state - far away from [Coips em- 
ployee]. 

• [Corps employee] has been an excellent source for informa- 
tion, has always been very professional and proficient and has 
helped me move many projects through the process in a timely 

manner. 

• Process too long. 
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• Very helpful. 

• Process took 2 years. Too long. 

• [Corps employee] took my request and reported to me in an ex- 
emplary manner. His conduct was both professional and most cor- 
dial at all time.s. 

• [Corps employee] provided regulatory coordination services 
and processed an NWR He performed an excellent public service. 
He w'as professional, thorough, responsive to calls & questions & 
relatively timely. 

• Respond to telephone calls and questions more timely. Put pro- 
fessionalism first. Explain more thoroughly why projects are de- 
layed as opposed to “they are in legal,” and be able to let client 
know where or who has the request. 

• The process for handling applications can improve for expedit- 
ing the service. Allow public access on the web for updates on ap- 
plications (status). 

• Difficult to obtain an answer/retum call by Telephone, that 
could improve. Internal Review process could improve. A confer- 
ence with applicant to review comments from Project Manager 
would be beneficial. Difficult to determine status of Permit. Can 
that improve? 

• In my opinion, the approval process took far too long (many 
months). Also, it would be very helpful to have the USAGE pro- 
vide, and review with the applicant, a list of all steps necessary to 
receive the final permils/authorization, with estimated times re- 
quired for each step (with no additional conditions added during 
the process). My experience has been that it is difficult to get 
calls through to and back from the project manager at USAGE. 
It would be dc.si table for the USAGE project manager to work to 
minimize the time and effort required to receive final authoriza- 
tion. 

• 9 months is too long for a standard nationwide permit. Should be 
45 days. See Federal Regi.sier Vo. 67, No. 10, 13, Notification, pg. 
2090. Processing times are killing me!!! 

• Improve processing time of nationwide permit. It should not 
take 6+ months. See Federal Register - 45 day time limit. 

• Unfortunately, information that I sent to the Charleston office 
never made it to the Columbia office. Fortunately, [Corps em- 
ployee] (after being out of town for a week) answered her phone 
and we spoke. I then went to Columbia (as I was in town on busi- 
ness) and met with [Corps employee]. He was very helpful & 
quickly helped me. I was then able to give his letter to the [state of- 
fice] to release the funds for my project. But Columbia crew is in 
too small quarters. I hope you will move them to some bigger 
space. Very nice people there, 

• Great job! Very helpful and timely. I’ve seen a lot of improve- 
ment in the past 6 months or so. 

• [Corps employee] did an excellent job through the period that 
we worked with him, He was professional and efficient & pro- 
vided services in a timely fashion. 

• [Corps employee] performed in a very professional manner, was 
very nice and promptly returned our calls. 

Chicago 

Reported that it has no surveys. 

N/A. 

Detroit 

Reported that it has no surv-eys. 

N.^A. 

Fort Worth 

Reported that it has no surveys. 

N/A. 


Galveston 

Reported that it has no surveys. 

N/A. 

Honolulu 

Reported that it has no surveys. 

N/A. 

Huntington 

Reported that it has no surveys. 

N/A. 

Jacksonville 

34 survey responses rcporled. 

Rating of 1:9(26%) 

Rating of 2: 3 (9%) 

Rating of 3: 5 (15%) 

Rating of 4: 8 (24%) 

Rating of 5: 7 (21%) 

Rating of N/A: 2(6%) 

• “The attitude of staff was unprofessional and adversarial. The 
staff threatened with absolutely no basis in fact or regulations.” 

• “Convince the South Permits Branch to follow the 404(b)(1) 
Guidelines.” 

• “More staffing” 

• “Where is the information about the problems we are having 
here?” 

• “Not happy we had to change the project, but now I under- 
stand.” 

• “(Corps employee) has done a goodjob handling DRIs but is not 
timely in issuing.” 

• “I really appreciate the helpful information that I have received 
on projects.” 

• “The above survey is only applicable to the many tribal (Semi- 
nole Indian).” 

• “People are very nice and knowledgeable. Timing stinks.” 

• “The Palm Beach Gardens, Florida office needs more staff to 
handle the work.s.” 

• “It would be extremely helpful to provide wetland delineation 
verification.” 

• “Obviously can’t handle the workload; average lime to acquire 
permits from ACOE is 18-20 months. ..too long!” 

• “I understand CE is understaffed and overloaded with work. 
WTiy is the staff creating more work for so many projects with min- 
imal impacts?” 

• “(Corps employee) was extremely helpful in working with our 
client’s closing.” 

• “Accelerate the permit process. The pre-application meeting 
was held in July 2000 - the [applicant] finally received the permit 
in September 2003 (over three years!)" 

• “So overworked and understaffed to handle such a large work- 
load, that the process becomes management through government 
permitting! Staff adequately, then create reasonable, specific re- 
sponse times which the Corps must respond within. Not having 
any timeaccountability is not fair to the public or private sector.” 

• “Although the permit timing for the COE wasn’t bad (about one 
year) the other necessary permits from the county and state took 
about six months, so it was the COE permit that held us up.” 

• “Applied for permit approx 5-22-02. TTiis took a year to receive. 
However, after your agency began to work on the permit, it was 
fast and delivery was quick and professional.” 
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Kansas City Ratine of 1 : 0 (0%) 


25 survey responses reported. 

Rating of 1:0(0%) 

Rating of 2; 0 (0%) 

Rating of 3: 3 (12%) 

Rating of 4: 4 (16%) 

Rating of 5: 18 (72%) 

Rating of N/A: 0 (0%) 

• “Speed up process.” 

• “Develop a strategy to ... Maybe you could have some trained 
retired people or other trained parties to do screening of compli- 
ance spot checks. They would report to the project manager who 
would either visit the site or take the spot checkers information to 
develop the violation report. Photographic records could help for- 
malize the process.” 

• “Respond as quickly as possible or at least acknowledge receipt 
of request for information within a few days.” 

• “Very well done and (Corps employee) was helpful in explain- 
ing the process.” 

• “(Corps employee) was very helpful and processed the applica- 
tion within a few days. His efforts will assist the [applicant] to 
complete the project on-lime. Thank you!” 

• “(Corps employee) did an outstanding job to expedite the emer- 
gency pipeline maintenance permit. He answered all of my ques- 
tions thoroughly, provided the appropriate direction, and had the 
permit approved in less than two days. He was exceptional” 

• “[ was pleased with the help and timeliness ofthe staff at the El 
Dorado, KS office in giving a jurisdictional determination on our 
project. They were extremely helpful and quick to reply to any cor- 
respondence.” 

• “By far and without question, 1 am extremely impressed with the 
technical knowledge and communication skills of the regulatory 
specialists in the KC office, Our firm works with four regional 
Corps offices in the Midwest USA in application of 100+ 404 per- 
mits annually. Although we may not always agree with staff deci- 
sions. we are treated fairly and professionally by the regulatory 
specialists who work under the supervision of(Corps employee).” 

• “(Corps employee) wa,s excellent to work with.” 

• “We deal with the Warsaw, MO office regarding rip rap permits 
on Lake of the Ozarks in Centra! MO. That office only has two 
people to handle permit applications and while they are always 
helpful, the six weeks that it generally takes to get permit approval 
adversely affects our business. They need more help or turn the 
permit program over to [another agency].” 

• “We need to develop aNWP for .stream relocaiion.s that currently 
require an IP. In the mining industry, we often encounter ephem- 
eral drainages that are determined to be jurisdictional, and it would 
be advantageous for industry and the regulatory agencies if a NWp 
were in place to permit such activities. Not only would it .save in- 
dustry time and resource.s, but also it would decrease permit turn- 
around limes for the agency, leaving more time for the regulatory 
specialist to perfonn their other duties.” 

• “In the crude oil producing department with so many .small pro- 
ducers (the Majors have left (he area), we are somewhat at a loss in 
the knowledge of what is a violation. I had no idea a pasture draw 
before a pond was con.sidered a wet land. Perhaps a way to dissem- 
inate information to possible (ignorant) violators in the various oc- 
cupations that could be potential violators.” 

• “(Corps employee) was very professional and personable and 
helped us remedy our situation.” 

• “Program seems to be appropriate, sensible, and effective.” 

• “We have consistently received excellent service and guidance from 
the Kansas Regulatory Office under demanding time frames." 

Little Rock 

40 survey responses reported. 


Rating of 2: 0 (0%) 

Ratingof3:2(5%) 

Rating of 4; 5 (13%) 

Rating of 5: 32 (80%) 

Rating of N/A: I (3%) 

• “Response was very timely. Tliis we appreciated." 

• “A process to expedite minor projects would be helpful.” 

• “I was very impressed by this office’s cooperation to resolve 
permitting issues even when the project manager was unavail- 
able.” 

• “I worked with (Corps employee) in Branson, Mo., office and 
(Corps employee) at Little Rock office. They were both outstand- 
ing people. Thank you.” 

• “Both men are very courteous, polite, and a pleasure to work 
with. They each were extremely helpful and knowledgeable.” 

• “V'ery time consuming, but final product was worthwhile.” 

• “The person at both the mountain home, and the Little Rock of- 
fice conducted themselves in a very professional manner." 

• “I sincerely appreciate the level of quality service and support 
on the project." 

• “Very smooth and timely process. My compliments to the Little 
Rock District on their promptness and professionalism.” 

• “We support carefully done projects and regulations that help 
keep waterways intact and healthy. Thank you for your work.” 

• “The COE Department worked well with us. Good working re- 
lationship — best within COE.” 

• “Both (Corps employees) were very helpful and professional. 
My permit was handled quickly.” 

• “Every thing work out good.” 

Los Anecles 

Repotted that it has no .surveys. 

N/A. 

LouisviHe 

Reported that it has no surveys. 

N/A. 

Memphis 

1 9 survey responses reported. 

Rating of f : 0 (0%) 

Rating of 2: 0(0%) 

Rating of 3: 1 (5%) 

Rating of 4: 3 (16%) 

Rating of 5: 14(74%) 

Rating of N/A: 1 (5%) 

• “(Corps employee) has displayed the highest level of profes- 
sionalism in all of my interactions with him on this project. He is 
responsive and knowledgeable. He obviously takes his job very 
seriously. 1 have worked with the Corps across the country and 
(this Corps employee) is one of the best Corps representatives I 
have encountered.” 

• “I want to commend all those involved in the Memphis Corps 
District, especially (Corps employee) for the prompt and process- 
ing and issuance of the individual 404 that (I) needed. As always, 
(this Corps employee) communicated with me about issues need- 
ing clarification, and made special efforts to issue by a deadline 1 
w'as under. This is just one example of the top-notch work per- 
formed by your District. Thank you!” 

• “I was very pleased with the handling of my case. (Corps em- 
ployee) was very considerate and prompt in our situation," 
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• “(Corps employee) went out of her way to give us the best ser- 
vice available." 

• “Corps needs better communication with state agencies in re- 
gard to the overall info needed to acquire permits — Corps would 
tell me one thing and State would tell me something different. The 
entire process needs to be simplified." 

• “We had a capita! need to receive the individual 404 permit tore- 
place several bridges, because the existing bridges were in poor 
condition and had been condemned, which closed the road. The 
Memphis District responded very quickly to our application, and 
their efforts have been of the highest quality.” 

• “Need more timely approval and issuance of permit.... How- 
ever, Corps personnel were very helpful.” 

• “(CorpseiTipioyee)wasourprimary contact. Hewasexcellentto 
work with, followed up on calls and issues promptly, and worked 
well with us regarding explaining Corps requirements and what 
was required to meet them.” 

Mobile 

50 survey responses reported. 

Rating of 1; 3 (6%) 

Rating of 2; 2 (4%) 

Rating of 3: 5 (10%) 

Rating of 4: 12 (24%) 

Rating of 5; 24 (48%) 

Rating of N/A: 4 (8%) 

• “(Corps employee) does an oulstandingjob, but her work load is 
too great, especially since the re.slnjcluring. She needs more help, 
immediately.” 

• “The Corps representative pensonally visited our site to gain 
first-hand knowledge of our needs and plans. This extra effon wa.s 
most helpful.” 

• “U should not take two months to gel a reply fora water or sewer 
pipeline job review where the route wilt be returned to pre-con- 
struction elevations and contours.” 

• "Three months or longer is way too long to have to wait for re- 
plies from COE." 

• “(Corps employee) was a pleasure to work with. His profes- 
sional, common sense approach was greatly appreciated during 
my wetland determination process. Thank you!” 

• “Mobile District has been very responsive.” 

• “(Corps employee) mentioned a Web site that would be updated 
to track when the Corps received a permit application, who the 
project manager will be, and the date it went on public notice. This 
would be very beneficial.” 

• “(Corps employee) was very friendly and helpful. He was a 
pleasure to work with on my permit.” 

Nashville 

Reported that it has no .surveys. 

N/A. 

New England 

Reported that it has no surveys. 

N/A. 

New Orleans 

168 survey responses reported. 

Rating of 1: 4 (2%) 

Rating of 2: 3 (2%) 

Rating of 3: II (7%) 


Rating of 4; 64 (38%) 

Rating of 5: 77 (46%) 

Rating of N/A: 9 (5%) 

• “20 months to obtain permit, too long!” 

• “Retire several people in your engineering division" 

• “3 just this project, otherwise, high satisfaction” 

• “We attended a pre-application meeting to speed up the process. 
We needed quick approval and were told to expect a 90-120 day 
process. Submitted application 4/4/03. We were then told to wait 
for Water Quality Certification. Then the 90 day review started. 
Then we were asked to provide a ‘Needs and Alternatives’ analy- 
sis, delaying the proce.ss. We finally received a final draft permit 
on 1 1/4/03 (over 200 days). The pre-application meeting was use- 
less. No one told us to request the Water Quality Certification or to 
do the 'Needs and AUematives’ analysis. Many of these steps 
could be done concunently to save time. We lost a lot of time, and 
now all faced with starling our clearing and excavation during the 
wet winter months.” 

• “During the preliminary stages of our project, we contacted the 
Corps ofEngineers several times, Each lime we were told that our 
project was not under Corps jurisdiction. We would not need a 
Corp ofEngineers ptermit. Under a suggestion by a resident in the 
project area, we contacted the Corps during the final stages (bid- 
ding) ofihe project and at this point was told we needed a permit to 
contract. This held up project several months. Better info would 
help.” 

• “Your engineering division needs new people capable of think- 
ing on their own. have some common sense and don't rely only on 
a '.standard.' Monkeys can rely only on 'standards'!!” 

• "Your engineering division needs people who can think on their 
own, not rely only on ‘standard,’ & will use a little common 
sense!!” 

• “Whatever can be done to speed the process up would be help- 
ful.” 

• “ (Corps employee) was courteous and profession during the 
permitting process.” 

• “(Corps employee) was very pleasant and professional -the en- 
tire process.” 

• “Took too long” 

• “I believe there may be a need for additional secretarial help to 
process there types and pennits.” 

• “(Corps employee) is a highly professional representative for 
the Corps. Please hire more people like her. Explains her need for 
certain types of information, lets consultant know her prefened 
format forrespon.se, always responds in timely manner, extremely 
courteous and respectful,” 

• “Works well. Sometimes it (the process) seems a little slow, but 
overall, very well done.” 

• “Excellent job by (Corps employee) from initial pre-application 
consultation through to issuance of permit.” 

• “(Corps employee) was very helpful.” 

• “The only aspect that we were critical of, as I mentioned in the 
Customer Satisfaction Survey on [another permit application], is 
that it look a lot longer than we anticipated to get the permit 
through your office. Hopefully, now that the first ones have been 
done, future permit requests will mover through more quickly.” 

• "We received good service, but permit took 9 months-hope next 
one is faster.” 

• “The mitigation program is a huge mess. The Corps actively dis- 
courages applicants from on-site mitigation. The mitigation sector 
provides widely divergent information to applicants and is consis- 
tent only in their inconsistency. If the District was serious about 
preserving wetland functions, values, you would assume they 
would be aggressively working to promote as much mitigation as 
pass, ok. RaUier, we are in a situation they constitutes a monopoly 
in some watersheds. Also, the time to obtain a J.D. is currently ri- 
diculous; up to 4 months and beyond." 

• “I don't think there should be any mitigation fee! Never have I 
seen an agency with an employee like (Corps employee). He went 
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above and beyond the call of duty to assist me. Without his expert 
assistance, { could not have provided your office with the neces- 
sary information. He was there ail the w'ay to assist me. My thanks 
goes to {Coips employee). I know he will be an asset to your 
agency.” 

• “(Corps employee) was the most professional and understand- 
ing person I have even dealt with. He made what I heard would bea 
nightmare, not bad at all. God bless him.” 

• “Very honest, nice, & informative about the project” 

• “Very helpful" 

• “Very helpful. This is my first time going through the permit pro- 
cess overall. It was happy with the process.” 

• “The regulatory program that USAGE has established seems to 
work very well. In addition, the interagency communication (i.e., 
DEQ, DWF, USFWS, etc,) works very well. (Corps employee) 
was an excellent individual to w'ork with and handled himself very 
professionally, thus, representing the USAGE and the regulatory 
program in a positive way.” 

• “If all the permit writers were as professional, responsible and 
responsive as (Corps employee), you would have fewer com- 
plaints and irate applicants. He does exactly what he says he will 
do in a timely manner. He is clear about his objectives and does not 
vacillate, even when pressured. He is not afraid to be candid and 
direct." 

• “It took almost five months for the jurisdiction/welland determi- 
nation following the submittal of a detailed report. This seems ex- 
cessive. The District believes that mitigation should be reduced for 
scream maintenance activities where the wetland disturbance is 
temporary. In this permit, 100% mitigation was required for the 
entire, overbank wetland area which will be disturbed.” 

• “The majority of the time spent to get this permit was wailing for 
a wetland determination when we sent a wetland delineation in 
with the permit application,” 

• “There appear to be no controls over the cost of wetland mitiga- 
tion banks, Within one month, the price I was required to pay was 
double the dollar amount paid by my neighbor for twice the impact 
area. Thi.s seemed almost criminal." 

• “I am pleased with the quality of service you offer, with your 
continued striving for improvement, and with the profe,ssionalism 
and courtesy of your .staff." 

• “Make this survey easier to read.” 

• “(Corps employee) was helpful, the entire process was expedi- 
tiously handled.” 

• “My objections have always been selfish. The ‘Corp’ha.salway,<j 
replied in reason while meeting the constraints of the wetlands law. 
I have had a very pleasant relationship with (Corps employee) and 
(Corps employee)." 

• “lYompt and professional” 

• “After all the stories I have heard about the different Govern- 
ment offices, f am impressed with the New Orleans District Corps 
of Engineers, They performed and executed my permit in a timely 
and efficient manner. I am very impressed.” 

• "(Corps employee) Project manager” 

• “(Corps employee) was very helpful and friendly. He promptly 
returned every phone call and answered every question in plain 
English not government .speak.” 

• “My contact with (Corps employee) in the office was entirely 
positive. (Corps employee) was extremely helpful. My only sug- 
gestion is that the time for permit submission to approval by 
speeded up (if not limited by statute)." 

• “They should put a time limit on DEQ’s re.sponse to public com- 
ments. Sept. 30. 2004. application sent to March 11, 2005: 5.5 
months for a relatively .simple development, which held up oil and 
gas production on a $3.5 million project and cost us thousands in 
attorney’s fees. The stale objections were largely generalized and 
not applicable to our .site.” 

• “Applicant and agent made every effort to clear up potential 
questions or problems during pre-application meeting and site 
visit. During public notice period we were repeatedly told that ev- 
er>'lhing was in order. After public notice period was complete, we 


were informed that USFWS and NOAA had commented a few 
weeks earlier and these issues needed to resolved, which prolong 
permit issuance. Once cleared VP, it took two weeks for permit to 
be signed.” 

• “Application filed on 04/07/04, public notice on 5/28/04, draft 
permit on 07/09/04, pennit on 08/04/04. [Project] requested a 
May; 2004 start date. [Project] on 05/24/04. [Project] had to spud 
the well or loose the lease.” 

• “(Corps employee) was very helpful and responsive.” 

• “I have tried calling 7 or 8 people at your office at one time, and 
nobody answers their phone. This is very frustrating.” 

• “Stream line the permitting process" 

• “We dealt with (Corp.s employee) on one of our permits. We 
had a very good response. He was very helpful. Thanks. Time 
seems to be our only concern. We would like the process to move 
faster.” 

• "It would be helpful if the jurisdictional information was more 
clear cut and easily obtainable. On some projects where it is not 
clear, 1 will typically contact someone at New Orleans office and 
ask their opinion, sometimes its still not clear whether a permit is 
Rcq’d.” 

• “(Corps employee) was very courteous and helpful with the pro- 
ject. Mitigation did not seem to be justified for this project." 

• “(Corps employee) did an ouistandingjob of working the pennit 
through. The only problem with this permit was the fact it was not 
issued under a Nationwide General Pennit. Fve had several per- 
mits in the pass in the same area and same size that took 30-45 
days/permit and this pennit took 90 plus days.” 

• “(Corps employee) was very helpful." 

• “(Corps employee) was very professional in hi.s dealings with us 
(COP) on obtaining our permit. It was highly appreciated that he 
returned phone calls in a timely manner and kept us up to date on 
the tracking and status of our permit application. I feel the whole 
process went well.” 

• “We had no problem with the process. Thanks for all your 
help." 

• “The people of the Corp were always profevssional and courte- 
ous. I realize the Corp Ls understaffed, but the whole process 
seemed to take a long time (6 months to be exact)." 

• “The Department of the Army pennit correspondence can be 
more ‘user-friendly’ with respect to the referencing of projects, 
For example, when the [applicant] submits a 404 or Nationwide 
permit application for a specific project, the project name and con- 
tact person are provided (e.g., [particular position] or the individ- 
ual project engineer) in the accompanying cover letter. However, 
follow-up correspondence from the Department ofthe Army typi- 
cally does not reference this information. Rather, the work for 
which the permit is approved^addressed is usually only referenced 
by its newly assigned permit number which, until that time, the re- 
cipient has no knowledge of, and a vague description of the project 
vicinity. Considering that, in this instance, the recipient is a munic- 
ipality with several outstanding pennit applications for various 
projects located in relatively close proximity, the Department of 
the Army may consider amending its standard correspondence by 
referencing the project name and/or project engineer which have 
been assigned to the project by the municipality. Inclusion of this 
information would greatly aid the tracking of permits by the mu- 
nicipality.” 

• “Oct 1 Feb. 12 4 months 11 days to receive permit Too 
long!!” 

• "(Corps employee) is an exceptional project manager. Other: 
Other projects sit on desks once assigned with no action unle.ss 
contact is made by applicant. Is there in-house guidelines on re- 
sponse/tumaround time on a project?" 

• “I sent in my permit request-/uly 2, 2003 and did not hear any- 
thing until ] called March, 2004. The person in charge of is.suing 
permit called on 04/01/2004. 1 received my permit on 08/26/2004. 
I thought it took much too long for a really small job.” 

• “(Corps employee) is an outstanding Corps a.sset. I have been 
doing regulatory permitting for over 1 2 years and he is one of the 
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best. 1 have ever worked with. However, they are serious problems 
with the mitigation evaluation section. There is no consistency in 
evaluation of mitigation proposals; the delay is inconceivably 
long, there appears to be active disregard of the December 2002 
Regional Guidance Letter for mitigation.” 

• “This permit was applied for January 8, 2003. It was held up for 
over 6 months because of mitigation issue.s. This time could have 
been eliminated if the Corps and DNR had the same requirements 
regarding mitigating in a coastal zone.” 

• “Print forms so they can be read-larger print.” 

• “Say no sometimes.” 

• “The people I dealt with were very helpful.” 

• “We had a very good experience with USAGE but had difficulty 
with other state and Federal agencies. Please make them more re- 
sponsive." 

• “I have never experienced any difficulty in working with the 
Corps. Every agent I have spoken with has been helpful, prompt 
and informed.” 

• “(Corps employee) is a true profe,ssiona! and a pleasure to deal 
with on a day to day basis. He is a true a,sset to the Corps!” 

• “Seems to have improved recently. Case worker was extremely 
helpful.” 

• “From the time we received a cease + desist order to the lime we 
received one permit was over 5 months. The resolution of one 
problem was very costly $5,250.00 to just want to cut the grass -*■ 
very little fill. We also had to hire a consulting firm at the cost of 
$1,500.00. Because you need a degree to understand the papers 
needed. The time frame it took interest has gone up + lumber has 
rippled. This whole process was very costly. If this is going to be 
enforced why are so many people getting away with it?” 

• “A command the Corps in its wetlands process, because in un- 
derstanding its process, it helps to replenish and provide timely re- 
sources for generation to some." 

New York 

Reported that it has no surveys. 

N/A. 

Norfolk 

Reported that it ha.s no surveys. 

N/A. 

Omaha 

2 survey responses reported. 

Rating of !: 0 (0%) 

Rating of 2: 0 (0%) 

Rating of 3; 0 (0%) 

Rating of 4: 0(0%) 

Rating of 5; 2 (100%) 

Rating ofN/A; 0 (0%) 

• “The Omalia District is efficient in approving projects and issu- 
ing approvals.” 

Philadelphia 

Reported that it has no surveys. 

N/A. 

Pittsburg h 

Reported that it has no surveys. 

N/A. 


Portland 

7 survey responses reported. 

Rating of i: i (14%) 

Rating of 2: 2 (29%) 

Rating of 3: 0(0%) 

R^ing of 4; 0 (0%) 

Raring of 5: 4 (57%) 

Raring of N/A: 0 (0%) 

• “Individuals in the permitting process should be better aware of 
the Corps own regulations. I had to point them out!” 

• “There are no timelines for a standard individual permit.” 

• “(Corps employee)has made the whole Mitigation Banking pro- 
cess easier.” 

• “(Corps employee) was very helpful during the permitting pro- 
cess.” 

Rock Island 

1 80 survey respon.ses repoiled. 

Rating of I: ! (1%) 

Rating of 2: 1 (1%) 

Rating of 3: 3 (2%) 

Rating of 4; 60 (33%) 

Rating of 5: 99 (55%) 

Rating of N/A: 16 (9%) 

• “It appears that the lEPAdoes not begin its' review until after the 
Corps collects all of its’ material. We send the same material to the 
lEPAai the .same time. Why can’t they start their review (and pub- 
lic notice) sooner?" 

• “We were very pleased working with (Corps employee). He was 
very helpful.” 

• “Very helpful.” 

• “Give (Corps employee) a raise and more vacation.” 

• “Avoid so many public notices. This lake/dam had 4. IDNR Nov 
15, Corps Dec 18, Corps Feb 5, lEPAMay 14. Why can’t .some of 
these be combined, to save time?” 

• “We appreciate your help in the past and look forward to work- 
ing with COE personnel in the future. COE personnel have always 
been helpful and have taken care of permit applications in a very 
timely manner. Thanks!” 

• “Responses to questions or concerns were answered promptly 
and professionally. (Corps employees) were extremely helpful in 
the permit process.” 

• “Contact persons were very elficieni and helpful.” 

• “Excellent working relationship.” 

• “When we are working with NRCS on a streambank project it 
seems like there are too many agencies and too many forms to fill 
out, couldn’t there be some cooperation and trust between agen- 
cies to get the work done in a more timely manner?” 

• “It was a pleasure working with (Corps employee). He was very 
prompt at responding to our permit request via phone, letter and 
on-site review. He was very helpful and personable. The Corps is 
very fortunate to have (Corps employee) as an employee.” 

• “We were very pleased with the help we received.” 

• “Satisfied cu-stoiner.” 

• “Worked very well with us and answered any and all questions.” 

• “The process is very thorough and lime consuming, but the 
Corps personnel were very helpful and professional." 

• “They’re ok.” 

• “Slow review and permit processing lime,” 

• “Illinois DNR appears to have missed C of E public notice and 
subsequent communications. I am relaying them material by mail 
now.” 

• “(Corps employee) was patient and helpful through the entire 
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process. We (permit applicant) appreciate your cooperation in this 
permit process.” 

• “Although this approval process took much longer than we an- 
ticipated, we greatly appreciate the personal nature by which 
(Corps employee) worked with us to move tlirough the process.” 

• “All seemed reasonable to me. - It’s the people that do not apply 
but take law into their own hands that disturb me.” 

• “(Corps employee) was very helpful, however the other agen- 
cies slowed up the process. (Corps employee) did all he could to 
speed up the permit process.” 

• “Tlie original permit decision was for an Iowa regional permit. It 
was detennined a month later an individual permit is actually required 
The district made ever effort to expedite the individual permit pn- 
cess. The permit approval just met the project letting schedule.” 

• “1 thought it was great that (Corps employee) followed up with 
questions prior to issuing permit and even to make sure I had re- 
ceived permit and to make sure I was .signing it and .sending it 
back.” 

• “(Corps employee) met with us on site and aity uncertainties 
were clarified. I appreciated his individual effort.” 

• “It would be helpful to have regulatory staff visit proposed pro- 
jects prior to actual application to determine best possible course 
of action.” 

« “Considering our situation I thought the Corp representatives 
handled everything very well,” 

• “The staff of the Regulatory Branch have always been very 
knowledgeable and helpful.” 

• "The applicant should be better advised to how long the process 
will lake in order to better plan projects.” 

• “(Corps employee) was very helpful and I thank him for hi.s time 
and patience." 

• “Excellent.” 

• "We were treated professionally and fairly.” 

• “It is always a pleasant experience to speak with and work with 
(Corps employee) whether it be on a specific project or regarding 
an issue in general. (Corps employee) is always prompt and cour- 
teous in ail responses and very helpful in directing both us and our 
clients on the appropriate regulatory path.” 

• “The whole process was done very professionally.” 

• “Am totally satisfied with entire program in particular the 
friendly personnel.” 

« "(Corps employee) was very helpful throughout the process.” 

• “No suggestions, but having served in the Corps of Engineers 
for over 24 years (military) including three years as a District En- 
gineer, I was very impressed with (Corps employee)'s profession- 
alism.” 

• “I would have liked to work more on a personal bases with this 
project for ideas on how to do this but know it is loo small and your 
time and personnel are limited. Thank you.” 

• “(Corps employee) was very polite and profes.sional. Enjoyed 
doing business with him.” 

• “(Corps employees) were very helpful in the application pro- 
cess. We thank them for their assistance." 

• “I received a letter from a (Corps employee) indicating that I did 
not do statu.s reports. 1 do not know who she is or why I would give 
her status reports. What is the relationship to R.I. Corp of Engi- 
neers? Too many agencies involved - the public only wants one 
contact! I consider my contact (Corps employee).” 

• “We appreciate the fast processing of this permit modification. 
Having this permit this fall will give us the ability to clean sand 
away from our wastewater effluent diffuser this fall while water 
levels are low. Thanks!" 

• “Everything worked. out well, thank you.” 

• “It is a big help to have people like (Corps employee) to explain 
the complexities and options clearly and accurately. Qualified 
people administering the program make it workable.” 

• “(Corps employee) did a good job, but the process takes loo!! 
Long!! I was dealing with a life and safety issue of getting campers 
.safely off campground, and thank god we had no Hoods this .sum- 
mer. 1 also do not think the arch, survey was necessary on this site.” 


• “(Corps employee) was very helpful and knowledgeable.” 

• “I think the amount of permit applications submitted is why the 
permitting process took so long. (Corps employee) was great to 
deal with and answered all the questions regarding the permit. I 
definitely would want to work w/ (Corps employee) again! The 
process took an additional 6-weeks compared to the duration in 
2004.” 

• “Excellent customer .service. Keep up the good work!” 

• “It would he very helpful to applicants if it was clearly slated in 
the application materials that the Iowa DNR should be contacted 
early in the process to review mitigation needs before a final selec- 
tion has been made on amitigation site. This would avoid commit- 
ting to a mitigation site that could be unacceptable to the Iowa 
DNR.” 

• “(Corps employees) were very helpful in permit process. 1 have 
question though, the amount of time that Corps employees had to 
spend on a .2 acre project. Seems to me that could belter be used in 
other areas.” 

• “Permit process wa.s smooth and fair.” 

• “Went very smoothly.” 

• “In our case the Corps Representative played the part of the me- 
diator between us and dealing with other agencies involved. Be- 
tween the program and the representative. The process on our be- 
half went very smoothly and very professional with everyone in- 
volved.” 

• “Very helpful.” 

• “The regulatory office personnel has always been professional 
and helpful toDOT’s District 6 office. District 6 appreciates the re- 
lationship we have with the ACOE." 

• “The Corp has been very helpful.” 

• “(Corps employee) was very helpful in obtaining my permit.” 

• “(Corps employee) was helpful.” 

Sacramento 

447 .survey responses reported. 

Rating of 1:9(2%) 

Rating of 2: It (2%) 

Rating of 3: 28 (6%) 

Rating of 4: 113(25%) 

Rating of 5; 256 (57%) 

Rating ofN/A: 30 (7%) 

• “(Corps employee) is a pleasure to work with. He is very profes- 
sional, communicates clearly and concisely and makes every ef- 
fort to respond in a timely fiishion. He is highly knowledgeable 
and gives very helpful advice throughout the permitting process.” 

• “I know these are places where pushing the river rocks along the 
bank with a cat«pi!lar are just as effective as any other method, ft 
is also better for the environment and is more cost effective.” 

• “(Corps employee) at site visit was very informative and had so- 
lutions/'suggestions to help us achieve what needed to be done.” 

• “(Corps employee) was very prompt and helpful in processing 
the request” 

• “It would be helpful if the time to verify a delineation could be 
more consistent; sometimes a few weeks, other times it i.s months, 
Difficult to reach person in office — no admin staff to answer'lake 
calls.” 

• “As a CRMP organization, we are committed to watershed, 
stream, and riparian improvements/re.storations. State and federal 
regulatory programs have been developed to control negative im- 
pact projects. A program to deal with positive impact projects is 
due and would greatly aid the COE regulatory goals.” 

• “US Army Corps personnel were efficient and responsive. If 
there is any way you could prompt or push the US Fish and Wild- 
life harder on responding with “consultations on Biop” it would be 
appreciated.” 

• “(Corps employee) did an outstanding Job processing the permit 
authorization in a very short time period.” 
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• “Everyone I spoke with was extremely helpful and professional. 
The Web page is also very helpful.” 

• “I consistently receive professional, knowledgeable, and com- 
petent help from (Corps employee) at the Sacramento office. She 
has been my main contact for a number of years.” 

• “Good work!” 

• “in the past the Corps has not been reasonable or quick in re- 
sponding. This time it went well. (Corps employee) was very' re- 
sponsive, helpful and reasonable in the permit process.” 

• “Both individuals were very courteous and professional, though 
I think they are overloaded with work such that they can’t make de- 
cisions in a timely and accurate manner. I respect the work they are 
doing, though 1 don’t think much thought or time was given to this 
project due to their overwhelming workload.” 

• “Again, thank you. Very interesting process.” 

• “The routine maintenance and enhancement of wetlands should 
be covered by a categorical exclusion, nationwide permit and BO 
for the entire preserve or refuge. Too much time for all involved to 
do this on a project by project basis.” 

• “Please have additional staff when or if funding becomes avail- 
able. We understand a lot of work comes through your office with 
little resources. Your existing staff does an amazing job with the 
time they have,” 

• “Keep up the good work. Thank you,” 

• “Staff seems knowledgeable and courteous just maybe over- 
loaded. For large projects, developers would trade higher fees (use 
of ‘approved’ consultants perhaps) for speedier permits.” 

• “Great job on timeliness.” 

• “(Corps employee) needs assistance on workload. Workload ap- 
pears to be too great for timely turnaround. Expertise and knowl- 
edge i.s good, but responses to status of permii/no permit letter 
were .slow due to workload.” 

• “(Corps employee) can be a hard person to get in touch with. But 
since I've been dealing with him over the past 3-4 years I have al- 
ways received prompt, courteous service,” 

• “Very helpful. Good comments in pre-application meeting.” 

■ “This process was relatively easy as far as the Corps and (appli- 
cant) was concerned — thanks to (Corps employee). We will have 
ongoing work on a regular basis (yearly); I wish I could get a blan- 
ket permit for the yearly clean-up we need to do to maintain the in- 
tegrity of the bridge. Fish and Game i,s still holding up our applica- 
tion,” 

• “Working with (Corps employee) has been a pleasure as well as 
an education. (Corps employee) has gone the extra mile (o assist 
my needs. Many thanks!” 

• “TTianks for the speedy response!" 

• “Corps staffis very helpful, bull think workload is .so large that 
permit work is impacted. Please get some resources to help your 
regulatory staff with their huge workload.” 

• “(Corps employee) was very professional and very, very help- 
ful.” 

• “Service has been great but I have been in no hurry to complete.” 

• “Keep up the good work!” 

• “(Corp.s employee)’s heart was in the right place, but it seemed 
to take quite a long time to obtain the 404 permit, particularly after 
we had conceptual agreement on mitigation and the delineation 
quite early on.“ 

• “Owners' in-person contact with office counter staff was report- 
edly not pleasant. My (pre-app) conversation with (Corps em- 
ployee) and (post-app) conversations with (Corps employee) were 
helpful and informative.” 

• “(Corps employee) has given me exceptional service in under- 
standing and submitting ACOE permit applications. We truly ap- 
preciate the information she gave us to assist us in expediting the 
permit process and look forward to working with her in the fu- 
ture.” 

• “Once applicant has authorized an agent, allow permit docu- 
ments to be sent to agent directly, ft could be a check box on the ap- 
plication form.” 

• “It's slow, cumbersome and staffed by people who are not moti- 


vated to produce a finished product. The only agency I would rate 
lower is US FWS! COEAJS FWS staff need to forget personal bi- 
ases and do their job.” 

• “Better coordination between the state and federal permit pro- 
cess. My calls were rarely returned, but when they were 1 received 
helpful information on permit status.” 

• “Wish other agencies, marine fisheries, RWQCB were as re- 
sponsive.” 

• “Our client had an emergency situation and (Corps employee) 
was able to issue a nationwide permit within a week. I greatly ap- 
preciated her quick response time and action." 

• “I submiiteda project notification in June 2003 anddidnot get a 
response back until September 2003. Other Corps districts have 
sent me letters indicating that their workload is heavy and that 
would not be able to respond until a certain date. This courtesy is 
greatly appreciated when consultants deal with their clients.” 

• “The Web site is very helpful and always seems to be up-to-date. 
Our Corps representative is very helpful and always tries to re- 
spond to our questions. He is very knowledgeable and has a wide 
rangeof experience that is helpful when trying to find solutions for 
a complex project.” 

• “I am impressed with the professional, timely manner that the 
permit application was processed." 

• “Great job— -everything was done when and as represented hy 
(Corps employee).” 

• “Everyone including secretaries, receptionist, and higher ups 
have been polite, professional and responsive to our 
needs — Thank you Corps and (Corps employee)!” 

• “Please process applications in a timely manner,” 

• "(Corps employee) has been a great help to us regarding wetland 
and other water-related issues.” 

• “Keep up the good work.” 

• “Application was submitted December 6, 2004. Delineation 
drawings were received by Corps on December 27, 2004, Jurisdic- 
tional determination from Corps was issued March 9. 2005. NWP 
was issued on March 23, 2005 (almost four momh.s after applica- 
tion was submitted).” 

• “Interpretation of regulations is arbitrary. There is no consis- 
tency between project managers." 

• “It was a pleasure to work with (Corps employee). We work with 
a lot of regulators and she is in the top group regarding time to re- 
spond. clarity of what was required, and professional approach 
and interactions.” 

• “My only comment is that this process took approximately three 
years to complete - I felt it could have happened much more effi- 
ciently and more quickly. I had three different Corps employees 
during the approval process." 

• “(Corps employee) was very professional - gave information 
that helped in avoiding many wetlands. She was very responsive 
and always gave information that was clear and important to our 
project!! I would work with her again.” 

• “Response times appear to be getting longer.” 

• “(Corps employees) are great to work with. The proce.ss seemed 
to take longer than we anticipated. But I understand that personnel 
changes were being made. It would benefit all ifthe process could 
be streamlined.” 

• “Very poor communication. Very slow to return phone calls. 
Greater than 50 days to approve ?vWP- no additional information 
requested.” 

• “Very unsatisfied with how a piece of land was taken care of. I 
was confused of what they were doing for approximately six 
months. Then was not instructed on how to secure a permit or even 
if I needed one. All they have done is delayed progress for me on 
approximately l.''2-acre of wet property.” 

• “(Corps employee) and her staff are consistent with their help 
and responses to our regulatory requests (typically jurisdictional 
determinations). We do appreciate that. Thanks.” 

• “In the aftermath of the [] fire with the watersheds ... directly 
west of [] Dam being a (class 1) high hazard bum area our project 
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application (request) and permit was handled with utmost expedi- 
ency.” 

• “ll would have been helpfii! for the description of the project to 
include a map of the proposed project site or a copy of the applica- 
tion. We know the stabilization needs to be done, but how and 
where it is planned to take place is unclear without delving into our 
legal documents (deeds, etc.).” 

• “(Corps employee) was great - give her a raise.” 

• “(Corps employee) was wonderful to work with,” 

• “I have always had an excellent working relationship with Corps 
staff in the state of Colorado.” 

• (Corps employee) consistently does an outstanding job with her 
technical review and professionalism as a public official.” 

• “Only comment 1 have is that this group of Corps reps I work 
with here in Grand Jet are great!” 

• “Used to have contact person list on website which was very 
nice. Last time I couldn’t find it.” 

• “Since we determined that the Army Corps of Engineers was the 
agency in charge, the information and guidance given was prompt, 
complete and straight forward. This has been a very positive expe- 
rience.” 

• “(Corps employee) is veiy professional, helpful, communicates 
clearly and is a pleasure to work with.” 

• “Thank you very much for facilitating our replacement of our 
water line.” 

• “(Corps employee) was as reasonable and helpful as I could 
have hoped for.” 

• “I found (Corps employee) a very approachable, informative 
person. She reviewed the proposal thoroughly, asked pertinent 
questions and then answered my questions. I appreciated her en- 
thusiasm for our concept - a Z sheeting water diversion structure 
to upgrade our irrigation. We feel it will have minimal impact yet 
increase efficiency.” 

• “This project was on a very tight schedule to complete the work 
before spring runolT started. (Corps employee) was very helpful in 
helping/allowing the project to be completed in a short time 
frame.” 

• “The review process for a river restoration project on Ohio 
Creek (Gunnison County) went very well, Somewhat concerned 
about time required by U.S. Fish and Wildlife service to provide 
comments on NWP. Corps personnel went to extra lengths to ob- 
tain USFWS comments - Very much appreciated!!” 

• "It was easier than expected.” 

• “(Corps employee) works on [applicant] projects through 
WRDA, This relationship has been very positive. The ACOE must 
do everything po.ssible to ensure WRDA is authorized.” 

• “(Corps employee) is wonderful to work with; however, he is 
obviously overworked and does not have the opportunity to ade- 
quately review all projects submitted by the City. Please hire an- 
other person for the Redding office!” 

• “You need more staff.” 

• “Thanks for expediting our application.” 

• “Permit apps need to be turned faster than nine months.” 

• “Received no response to submitted materials for 4 Vj months; 
had to make 14 phone calls and resubmit to receive any response.” 

• “(Corps employees) are very helpful and knowledgeable- how- 
ever. they are both extremely difficult to reach. More staffing 
seems appropriate.” 

• “(Corps employee) was the utmost professional. He was able to 
help us comply with NWP 27 in a most timely manner.” 

• “Excellent responsiveness. Keep up the good work!” 

• “(Corps employee) was very responsive and professional. I en- 
joyed working with him and hope to continue working with him in 
the future.” 

• “It would be helpful if the process was quicker.” 

• "(Corps employee) is always very professional and hclpfuL I 
wish other agencies were as responsive and easy to work with.” 

• “(Corps employee) was always available to offer as.sistance and 
answer questions during the permit request procedure. He 
promptly returned all phone calls and was very informative.” 


• “We wa-e informed that the only delay in issuing the LOP was 
the issuance of a 40 1 certificate. However, the LOP wasn’t issued 
until a month and a half after the 401 certificate was issued, caus- 
ing us to lose the opportunity to perform the activity when 
hydrologic conditions would have been ideal. The only reason 
given for Ute delay was that staff were ‘busy.’” 

• “Applicant needs to receive confirmation that their application 
was received by USACE.” 

• "As usual, the Corps needs more staff in the Regulatory Branch 
to improve service-time. Service overall was good and staff were 
courteous and helpful.” 

• “Need more rapid review of submitted materials and quicker 
tum-around time for written re.sponses to applicant. Need more 
rapid response to phone calls as well. Many of the special condi- 
tions in this and other permits are standard clauses that might be 
applicable to some of the businesse.s above, but not necessarily to 
public entities. This standard language seems to be for the benefit 
of ACOE staff in issuing a permit so as not to have to create cus- 
tomizedconditions relevant to the subject action. Some of this lan- 
guage can have unacceptable legal impIication.s. Our requests to 
remove or modify conditions, with explanations provided, were 
largely ignored.” 

• “Is there any specific information that would help the Corp in 
determ iningthat all clearance (NEPAand CEQA) have been met.” 

• "(Corps employee) provided excellent service - timely and effi- 
cient - the way the NWP process should work.” 

• “It took eight months and two letters to receive this extension. 
So, the answers to (some of the survey questions) apply more to 
the time frame from the .second letter dated Nov. 23 and the exten- 
sion (decision) which was received in mid-December, Otherwise, 
I’d give (those questions) a ranking of 2.” 

• “Time is of essence. ! sincerely hope that the Corps speed up 
processing of applications.” 

• “Once (Corps employee) was assigned the case, the proce.ss 
move forward with sulficicnt speed. The ratings of “1” in (certain 
survey questions) would be 3 or 4 each. Main issue is the amount 
of time between contact with a formal letter and getting the case 
assigned to a representative,” 

• “(Corps employees) were both very helpful and extremely 
nice.” 

• “I found the Corps to be helpful and informative.” 

• “(Corps employee) was very helpful and informative. My pro- 
ject was an emergency rock slope protection job, that both hydrau- 
lic engineers and structures professionals, here at (applicant), 
though was necessary to save the bridge abutment from failure. 
(Corps employee) was very concerned with the purpose and need 
of the project, proposed mitigation and minimizing environmental 
impacts, will protecting the integrity of the bridge abutment." 

• “(Corps employee) was really helpful to respond rapidly to cor- 
respondence (via email). We were pushing for a tight turn around 
and he was able to work with us to meet our deadline. He was also 
really happy to discuss our project over the phone.” 

• “Once application has been received, please notify person or 
ownerof land what is happening and keep us appraised of situation 
outcome - excellent.” 

• “H appears that too many agencies are separately involved. It 
would help if the Corps would set up a focal point and all responses 
went through one informed coordinator -as it was we were left to 
contact five or six dilTerent agencies and deal with all of them. 
Without being informed we had a hard time satisfying their multi- 
ple requirements and even our engineer was pulling his hair out to 
meet all ofthe new and changing requirements. System is totally 
disorganized - this is not taxpayer friendly.” 

• “f think that the Department ofthe Army created an unnecessary 
burden on its Regulatory staJTby creatinga lapse in NWP coverage 
-with all expiring at the same time, and then not re-issuing permits 
during the February-March gap. U was a very good idea, however, 
to give ‘grandfather’ status or grace period to permits for projects 
currently in construction.” 

• “I was pleased (and surprised!) about how fa.st and streamlined 
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the permitting process was for our project. My only suggestion is 
that, if possible, the Army Corp, the water quality ccH^trol board 
and fish and game work together to produce some sort of master 
permit form - seemed like there is a lot of duplication among the 
forms each agency uses. Otherwise, great job! Thank you.” 

• “Normally very good about returning phone calls and is fairly 
easy to reach via phone. Pleasure to work with.” 

• “I have worked with them all, (Corps employee) is one of the 
best! Also attached letter stating: ‘In addition to the enclosed Cus- 
tomer Service Survey, I would like to say a special thank you to 
(Corps employee) for his timely assistance and advice on both the 
delineation information that we provided and the issuance of the 
Nationwide 39 for this project. I have worked with the Sacramento 
District office for many years, first as Chief of Environmental 
Management for [former applicant], and then as a private consul- 
tant. My staff has always appreciated the professionalism of your 
team of specialists; however, I am convinced that (Corp em- 
ployee)’s attention to detail and willingness to provide expeditious 
service has been particularly noteworthy. Sometimes we don’t 
take time to say thank you. I did not want to miss this opportunity 
to mention (Corp employeej’s positive attitude and spirit of help- 
fulness. On behalf of the entire wetland delineation staff of (com- 
pany), please pass on our thanks for a job well done.”’ 

• ”1 dealt w'ith two people regarding this permit/reveriflcation. 
One person was very friendly, and returned my calls. The other 
person never called back, even though she said she would call back 
that day. Thi.s reverification took a little longer than 1 expected, but 
still not too bad. Overall I am satisfied.” 

• “Give estimated lime lo resolve case and when not done so, 
make contact to explain delay and set new time line.” 

• “(Corps employee) was very helpful and responsive. I have had 
difficulty reaching other Corps staff. More interns or more staff in 
general would be good. Several times regular staff has not re- 
sponded to telephone calls and e-mail, possibly because they are 
not able to do so with their current workload, but it is quite a prob- 
lem.” 

• “Develop a specific ‘response time’ for the various requests and 
permit applications that requires written documentation of the 
corps action on a request or application put before the agency. A 
‘response time’ that allows only a couple of weeks to pass, not sev- 
eral weeks or months. The Corps of Engineers must develop a high 
level of respect for private enterprise and that ‘time is money’ after 
all — the American economy is what pays the salaries at the 
Corps!” 

• “As usual the delays occur with USKWS. not the Corps. The en- 
tire Corp.s regulatory staff in Sacramento is great to work with. 
Thanks.” 

• “The nationwide general permit was adopted for the (particular) 
project. No other permit type was offered. Why? Where do we re- 
ally stand if nationwide permit #27 has been denied by state of Cal. 
What agency denied #27? Our project is a funded grant by DWR. 
The entire idea of “dredged and discharge" doesn’t fit this pro- 
ject.” 

• “Dealing with the Army Corps was very easy and (Corps em- 
ployee) was helpful and courteous throughout the project. Diffi- 
cultie.s came in getting concurrence from other agencies in regards 
to section 7 consultation.” 

• “The advice and other courtesies extended to (permit applicant) 
during the permit transfer process was very helpful and profes- 
sional,” 

• “Process takes too long to perform routine leave maintenance 
due to unresponsive NMFS andUSFWS. The response time to re- 
ceive biological opinions regarding waterside maintenance bur- 
dens on the ridiculous. The last two requests submitted to the 
Corps for confirmation that work is covered under NW3 has re- 
sulted in an average delay of nine months to get authorization to 
perform levee repair." 

• “Obtaining the permits and permission to go ahead with a bank 
stabilization project is a convoluted paper trail berween govern- 
ment agencies that needs to be simplified for the homeowner with 


a simple erosion project. The should be one govt organization that 
handies all the paperwork for permits to the various agencies. 
Government agencies should consider combining their permit re- 
quirements lo a single application that meets the needs of all con- 
cerned.” 

• “(Corps employee) has continuously provided me with excel- 
lent service for the last 1-2 years. Thank you!” 

• “I think that (Corps employee) helped us as best he could, but 
given his workload, he could not respond in a timely manner. It 
took a month after he received the last document needed forpennil 
approval to get us the permit. We submitted our permit application 
at the end of August, and received the permit at the end of Novem- 
ber.” 

• “Excellent service is consistently provided.” 

• “Overall the regulatory program and process functioned well. 
The most frustrating pan wa.s the multi agency coordination, 
which wa.s ambiguous at best. It would be helpful to have more 
upfront info about the process and better agency coordination. It is 
difficult to move through the sy.stem and the truth is, it shouldn’t 
be. Good woik does not gel done because of the delays.” 

• “There needs to be more information on the process in the begin- 
ning and the order that everything that needs to be done in an out- 
line page given to the layman permitter showing them what needs 
to be done and in what order evolved be helpful, at the beginning of 
the project.” 

• “‘Slaff-up’ to handle more permit applications in a timely man- 
ner. Utilize staff that are ‘tuned-in’ to the development approval 
processes of local governments’!" 

• “Would like to see more efficient processing of paperwork. We 
understand that the ACOE isbusy with many different projects but 
expect that the les.s complicated projects that just require send con- 
currence letters be pushed along more quickly.” 

• “Thank you!” 

• “After two yeare of waiting for our 404 permit, we thought ask- 
ing for a modification/amendment was going to be disastrous, but 
(Corps employee) wa.s able to guide us through the process, mak- 
ing it relatively seamless as well as painless. It was outstanding to 
have .some one in the area with a common sense of approach to 
field modifications!” 

• “Hire more personnel to keep up with all the demands and viola- 
tions. Stop being just a ‘permitting agency’ and be a regulatory 
agency - don't just issue permits to everyone- Say NO sometimes 
(which the Corps rarely does) and enforce violations.” 

• “Very helpful, made sure we had needed information in our noti- 
fication to speed/smooth process along. Made suggestion.s of ways 
to improve project,” 

• “(Corps employee) was very knowledgeable and helpful.” 

• “Have backup staff available during vacations or trainings." 

• “The staff in this office are very professional and competent. I 
enjoy working with them.” 

• “The improvements over the past few years have been fantastic. 
We still need to improve overatl communication, but it seems to be 
getting better all the time.” 

• “Everything went well - little delay - and good response after 
my information was .submitted.” 

• “Thanks.” 

• “It was refreshing for my client lo have such a quick review. 
Helps engineers to accept/'comply with permii process.” 

• “Your representative was very forthright and accommodating. 
Thank you.” 

• “Especially lielpful.” 

• “Provide more clear and concise information on the process. 
Provide feedback in a more timely manner. Understand the local 
communities and issues at hand better.” 

• “f had heard nightmares about how long the process would take. 
I was pleasantly surprised as how fast and smooth the process was. 
Thanks.” 

• “Everyone [.spoke with was extremely helpful. The information 
they gave was excellent,” 

• "Office is improving on response time. Representative made ju- 
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risdictionai determination based on field observations and data 
rather than persona! feelings about the project site. Welcome 
change in COE representatives.” 

• “1 needed a nail wetlands inventory map - (Corps employee) 
only had one, she let me borrow it to copy - 1 appreciate the ser- 
vice.” 

• ‘‘(Corp.s employee) does a wonderful job for the COE. She is 
thorough, professional, and efficient. We enjoy working with her.” 

• "Be project specific on permit conditions. Avoid boiler plate 
conditions if they don’t apply.” 

• "Although the delineations of my land involved with wetlands 
was determined to be irrigation, industrial and non jurisdictional, 
your agent has still made them jurisdictional even though she rec- 
ognizes that they are caused by irrigation water and would clay up 
if this water is removed. ALso the irrigation canal which is open 
now will soon be put into pipeline which will somehow dry up iny 
area. You have confiscated my land and I protest. 1 will be seeking 
assistance from a higher authority, and damages incurred.” 

• "1 am relatively new at dealing with Corps regulatory issues. 
(Corps employee), new to the Durango area, ha,s been extremely 
patient, kind, and professional, not to mention helpful. She has 
taken what appears to be a well-reasoned, common sense approach 
to the projects we’ve undertaken to develop.” 

• “Excellent service." 

• “Thank you for always being prompt.” 

• "Our new permit conditions seem to .side more with an adjacent 
landowner vs. the operators and USAGE establishing their own 
guidelines based on specific site conditions.” 

• “Protection for riparian communities in Colorado would be 
nice.” 

• “{Corps employee) recently conducted a wetlands training 
course to 30 (] County employees. His presentation covered topics 
appropriate for road and bridge, building, assessor and planning 
staff. The presentation was concise, well-thought out and pre- 
sented in a ‘learning’ manner that all participants enjoyed. (Corps 
employeej’s openness to accept questions during the presentation 
and with the ca.se study were well received. Thank you! Also at- 
tached to survey was letter that stated *[} County would like to take 
this opportunity to express our appreciation to the U.S. Army 
Corps of Engineers, and to compliment your Summit County, Col- 
orado, Frisco Office staff. We have had tremendous support from 
your staff as both a regulatory agency, and as a permit applicant. 
The one-person ‘do-it-alT Frisco Office is managed by (Corps em- 
ployee). Over the last two years, he has been a invalu^ie resource 
to the [] County staff in interpreting the regulation as the develop- 
ment continue.? to increase in [] County, He has provided technical 
expertise to Road and Bridge and the Planning and Zoning staff in 
the assessment of ongoing development. [} County has a diverse 
ecosystem that range.? from the [described areas]. We value his ex- 
perience and expertise understands the variety of issues we face in 
the development around these areas. (Corps employee) recently 
conducted asix-hour training course, providing in.slruct»ontoover 
30 [] County staff from the Assessor, Building, Road and Bridge. 
Natural Resources and Planning and Zoning departments. TTre 
highly informative course was the first of a two-part course. 
(Corps employee) provided information on the role of the U.S. 
Army Corps of Engineers, the intricacies of the permitting pro- 
ces.s, and technical information related to soils, hydrology and 
vegetative parameters associated with wetlands. We sincerely ap- 
preciate the high-level of technical expertise provided, through 
(Corps employee), as a reprehensive of the U.S. Army Corps of 
Engineers. This available consultation has enabled our staff to 
manage regulatory issues associated with wetlands permitting in 
this area of rapid development with respect to current the laws. We 
have attached the requested Customer Service Survey to this letter, 
providing specific comment on the U.S. Army Corps of Engineers 
services, at the request of (Corps employee).”' 

• “I completely enjoy working with (Corps employee); he is a 
very good resource.” 

• “(Corps employee) was very helpful.” 


• “Always helpful and prompt.” 

• “(Corps employee) was very helpful and extremely prompt.” 

• “(Corps employee) was great to deal with on this project. Thank 
you.” 

• “(Corps employee) has been extremely helpful and responsive 
to all ofour permit and general needs. His professionalism, knowl- 
edge and promptnes.s have made working with the Corps a true 
pleasure.” 

• “(Corps employee) was excellent. He did not tell me what I 
wanted to hear, but he was polite, considerate and very knowl- 
edgeable and he could convey the information to me. Excellent 
employee.” 

• “This form should include the appropriate when to send it in to.” 

• “Quit nit-picking the small (really small) stuff and bust people’s 
chops for violations or failing to follow thru w/niitigation. Require 
bonding for all mitigation activities (that will make them do it!)" 

• “Great people and service, no improvement needed.” 

• “We would not have known to apply for this permit except for an 
article in local paper (not enclosed) about a violation. More publi- 
cation about this act would help enforcement. (Corp.s employee) 
met w/us onsite to explain requirements and was very helpful.” 

• “Everyone was very helpful and the permitting went smooth." 

• "(Corps employee) was extremely helpful and very professionally.” 

• “(Corps employee) was very helpful and received a prompt re- 
sponse to my application.” 

• “Web page I know at one time there was a list of office contacts 
for particular county locations (for projects). This was very nice 
but now it doesn't seem to be there, hum. This application and re- 
quest went very well and I appreciate (Corps employee)’? help and 
e-mailing of information.” 

San Francisco 

Reported that it has no .surveys. 

N/A. 

Savannah 

363 survey responses reported. 

Rating of 1: 7 (1%) 

Rating of 2; 17(4%) 

Rating of 3: 26 (7%) 

Rating of 4: 137(37%) 

Rating of 5: 156(42%) 

Rating of N/A; 20 (5%) 

• “Being an ex. aimy officer it’s always a pleasure.” 

• “Very Good.” 

• “We work in numerous Districts. Savannah is by far the most 
professional and efficient.” 

• “Project managers reviewed & processed permit well within an 
acceptable time frame. Project managers answered phone or re- 
turned calls ASAP. Savannah District should be used as a model 
for operation of any state or federal regulatory program.” 

• "Good service, informative - All seemed to go smoothly.” 

• “(Corps employee) does an excellent job for the COE. He is very 
professional in the way he handles himself, and his job.” 

• “Great turn around time! Thank you!" 

• “Yes, I was treated very well. Everyone was professional, cour- 
teous, informative. I really appreciated the helpfulness and re- 
sponse lime 1 received.” 

• “(Corps employee) provided very prompt service." 

• “Have more people like (Corp.s employee). He was efficient, 
thorough, ple^ant and a pleasure to have serve a member of the 
general public-What quick service!” 

• “(Corps employee) did an excellent helping us understand & 
navigate all applicable rules & regulations. We grateful for bis 
help. If the rest of your people are this helpful, I would say your 
program is in very good shape. Thanks once again.” 
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• "1 thought (Corps employee) was very helpful & gave me per- 
sonal attention and was very encouraging in my efforts to work up 
the permit. I was also impressed by (Corps employee) and his per- 
sonal attention to my project.” 

• “Very informed, very professional, very punctual, and an excel- 
lent biologist.” 

• “Create time tables for review! (not needed in the Savannah of- 
fice, very quick to reply) Jacksonville is taking 12-18+ months! 
Small guys cannot carry their projects due to this long period.” 

• “Outstanding permitting. Less time required than ever before.” 

• “Very professional and responsive. He went well beyond effort 
required to serve us and the effort is very appreciated.” 

• "I think it would be helpful if the local issuing authority under- 
stood what they must require to issue a permit. They seem to put 
too much of the approval process back on the USACOE.” 

• “Very good service. Special thanks to (Corps employee).” 

• “Very good service. Special thanks to (Corps employee).” 

• “Recommend you regulate the non-point source discharges.” 

• “Working with and communication with the Corps was excel- 
lent. Working with GA, DNR coastal re.sources division difficult 
with frustrating communications.” 

• “None.” 

• “(Corps employee) lias been very pleasant to work with. He han- 
dies a tremendous workload, but remains cordial and timely in his 
response.” 

• “Very please with the service and prompt re.sponse to address 
our issues.” 

• “Anyone who files a compliant should have to identify them- 
seive.s." 

• “None.” 

• “You have a good program but seem to be over worked.” 

• “Needs more help to cover this area.” 

• “Thank you for the help!” 

• “Things seem to move fasjter through the Albany office.” 

• “Lourdes County is very grateful for (Corps employee) in the 
Albany office, without him so close, it would be hard to get thing.s 
done in a timely fashion.” 

• “I was pleased with the office’.s .suggestions & action. He was 
very prompt.” 

• "We have always found the Albany office, .specifically (Corps 
employee) to be knowledgeable, prompt and fair. If all of the 
USACOE districts were as good, our lives would be a lot easier! 
Keep up the good work,” 

• "(Corps employee) is very professional and knowledgeable of 
the Corps permitting program. He is prompt in his reviews, field 
inspections, and correspondence. He returns phone calls in a 
timely fashion and provides prompt response.s to inquiries.” 

• "(Corps employee) i.*5 very professional, knowledgeable, efTi- 
cient and prompt. (Corps employee) dealt with my issues (on 3-4 
occasions) and each time was thorough and reasonable. {Corps 
employee) is a pleasure to work with and is very knowledgeable 
about the issues.” 

• “Since the Albany field office opened, our experiences with the 
corps and regulatory program have greatly improved. Our deal- 
ings with (Corps employee) have been straight forward and very 
professional. His local presence has definitely contributed to a 
much better public understanding of the regulatory program and 
has created a sound working relationship with the corps and con- 
sultants/developers.” 

• “We have worked clo.sely with (Corps employee) in the Albany 
office on several projects and have been very pleased with his ef- 
forts in relation to our projects. We look forward to a continued re- 
lationship with them. If you have any questions please do not hesi- 
tate to call.” 

• “(Corps employee) was very professional and very helpful.” 

• “Nice group to work with.” 

• “Reference {application number]. See attachment.” 

• “No-Savannah office is excellent to work with.” 

« “The Savannah District operates in a professional and organized 
manner. Staff are very courteous and a p!ca,sure to work with.” 


• “The Corps was very helpful in the permit application process. 
However we have not received the permit not because of the Corps 
but because of local political influence. The permit is now on hold 
pending modification to appease the local population politics.” 

• “This was my first encounter dealing with the Corps Wet- 
land/Stream bank mitigation. All contact was through our consul- 
tant, [name, location]. Based on the prompt & reasoned respon.se 
to our permit application I would rate the Corps as outstanding! 
My thanks to those involved." 

• “Although you may not agree with everything the Corps says at 
least unlike some agencies it does not change its mind in middle of 
project.” 

• “Savannah District has been extremely responsive-the Jackson- 
ville District could learn from Savann^.” 

• “Keep plenty of office & field staff in Albany.” 

• “(Corps employee) was very helpful." 

• “Good Work.” 

• “Dam application was submitted some 5 months prior by 
Atkinson County NRCS agent. It was not sent certified mail. 
When NRCS agent called about information & status, the applica- 
tion could not be found and Corps agent had retired. I mailed certi- 
fied mail and received excellent service.” 

• “Entire staff in Morron GA is always very professional. Savan- 
nah has been the same. Thank You!" 

• “(Corps employee) seemed very busy but made time to help me 
with this permit. He had a lot of good information, very profes- 
sional. Th^ks.” 

• “Yes, The office was very prompt, courteous, informative & 
helpful.” 

• “The officer was very good.” 

• “None, I got along fine with everyone. Ju.st do the job you were 
hired to do!” 

• “(Corps employee) took the lime to explain what was required 
for a wetland delineation submittal and how it differed from the 
District which I am used to dealing with. (Corps employee) was 
very responsive and reasonable to deal with over the phone, and 
clear in explaining what further information he needed to make a 
determination. My overall experience with this District was pleas- 
ant. I am used to dealing with a District rcpre.sentative in another 
state who will not return phone calls, respond to wetland determi- 
nation requests in a timely manner. Thank you for issuing this sur- 
vey." 

• “The Savannah office has many fine and very capable employ- 
ees. Personnel handling larger and more complex projects are es- 
pecially capable. Excellent working relationship with (Corps em- 
ployee) suggest developing RGPs for minor activities.” 

• “(Corps employee) enters into his duties in a most energetic & 
professional manner. He’s goodat suggesting changes that will as- 
sist you with your project, & come within regulations.” 

• “Mitigation Bank development requires coordination between 
various Agencies - one interagency experience is ranked as fol- 
lows A+=Excellent or F=Very poor: COE- A+; FWA-B; EPD-B+; 
NMFS-B-; EPA-F.” 

• “I found everyone (including receptionist) to be very pleasant 
and helpful. The professionals were responsive in a timely man- 
ner. I requested an inspection, after construction, to ensure compli- 
ance. They responded promptly and were very helpful through the 
entire project.” 

• “No, they have not completed sand pump yet. 1 am just helping 
them gel started.” 

• “None.” 

• “Both patties noted above w'ere very profes-sional & helpful 
through this process.” 

• “(Corps employee) provided excellent guidance and responded 
to our requests in a timely and professional manner. In all, hi.s guid- 
ance has ensured that our project proceed in a timely manner, 
within budget and ensuring regulatory compliance.” 

• “Aii experiences with corps personnel have been favorable!” 

• “{Corps employee) is an excellent provider of information. He 
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returns calls promptly. He is knowledgeable, courteous and an in- 
tegral part of working through the permit process.” 

• “USAGE staff was very helpful and provided guidance toward 
proper procedures to be followed in submitting the application.” 

• “t find that different Corps Districts have different interpreta- 
tions/concepts/deHnitions of 'Waters of the U.S.’ It would be bene- 
ficial to consultants, delineators, developers & Corps Project Man- 
agers to be 'singing off the same sheet ofmusicl’ There is informa- 
tion & definition of Waters of the U.S. published in the CFR that 
could be used as a start to expand a ‘guidance document,’ which 
could be distributed to all concerned.” 

• “No.” 

• “None.” 

• “Response was prompt but due to recent Supreme Court deci- 
sions (US V. Rapanos and US v. Corabel!) a final determination 
could not be m^e.” 

• “Did a great job! He is an asset to the corps! My problem was 
with the cultural assessment review. It took 8 months to get this re- 
view completed. The total NWP permit process time was 1 year for 
approval. A time restriction needs to be placed on the archaelogist 
and SHPO so that projects do not get delayed beyond reason. I 
know everyone is busy, but 8 mths is totally uncalled for,” 

• “The process went well,” 

• “Overall the pennit system worked. Quicker response time 
would be appreciated.” 

• “Need to improve processing of paperwork.” 

• “To date my experiences with the corps & the Savannah office in 
particular have been positive. 1 have found the corps representa- 
tives to be re.sponsive, helpful, and professional.” 

• “Keep us informed -delays are OK (usually!) if we can predict 
and plan for them. USAGE is goodat chain ofeommand- ifweare 
not getting a response then there is always another person to con- 
tact - that helps.” 

• “Who to contact (p.m, names) has been difficult to find. Seems 
that staff names arc hidden unless you are one of the frequent con- 
sultants.” 

• “References to the stringent conditions written in a NWP.” 

• “It should be clear & consistent advice to be given by various 
PM’s within an office.” 

• “We received permit much sooner than expected.” 

• “Focus on issues that are important to resolve. Drop detailed 
Farm Pond ‘permit’ as those are exempt from permit process.” 

• “Could use more training. He seems a bit unsure of himself.” 

• “The process for making land available for use as mitigation 
credits should be revised in an attempt to make it more clear.” 

• “(Corps employee) does an outstanding job! I believe he needs 
as.sisiBnce.“ 

• “(Corps employee) was very professional, knowledgeable, and 
helpful. He gave regulatory information, assisted in taking mea- 
surements and made suggestions about my dock placement in light 
of the regulations. He was wonderful! Please inform me a,*; to what 
August 2002 action this notice refers to. I got my Dock permit in 
August 2004. What do 1 have to do when whatever in Aug. 2005 
expire,s? Thank you.” 

• “Easy to work with & responsive!” 

• “( I ) Better understanding of new stream definitions so they can 
teach the general public. (2) Better education for those tring to de- 
velop a Wetland Mitigation Bank, can’t assume that the permittee 
has done this before.” 

• “The nationwide permit took an excessive amount of time to ap- 
prove b/c we had to apply 3 different times under different pennit 
numbers. I believe the process would’ve been more timely, if the 
corps regulators would have agreed on the appropriate NW no. and 
communicated that to me the first time. Otherwise - the staff at the 
Morrow office has always been very courteous, friendly, & re- 
sponsive.” 

• “New info and forms should be more readily available on the 
web. Info is present but sometimes difficult to obtain.” 

• “The Savannah District is much better than other district.s in re- 
sponse lime to letters and especially to phone calls. Kudos !! Al- 


ways responsive to questions before and during the application 
process.” 

• “Very satisfied with prof, interactions with Sav. Di.sl esp. with 
(Corps employee) also (Corps employee).” 

• “I thought that (Corps employees) were very professional and 
fair to me with my dock expansion request in spite of my neighbors 
strong opposition. The approval process was a little slow probably 
because the Corps won't provide an adequate staff.” 

• “The permitting process was handled through our engineers. I 
thought it was slow.” 

• “Jurisdictional calls need to be more consistent from site to site. 
Calls on borrow pits need to be more consistent.” 

• “This particular application was processed very quickly and we 
appreciate it.” 

• “(Corps employee did a great job! I feel that you could do better 
with more personnel to relieve case overload on curent .staff But I 
understand budget restraints.” 

• “A prompt aciion on the receipt of request should be done to in- 
form the applicant that the request has been received and a Corps 
rep. has been assigned your case. A response in two weeks instead 
of 4 weeks will be greatly appreciated.” 

• “Spend more time on enforcement and compliance." 

• “Sometimes people do not return my calls. The Corps needs to 
develop abetter compliance/enforcement program. I see people 
getting away with all kinds of stuff)" 

• “Thank you for making the process more transparant & inviting 
us to give our input!” 

• “Please re-emphasize the importance of returning phone calls & 
email.” 

• "more people; better trained employees; some issues handled 
very well - response time sometimes a problem.” 

• “Timely responsiveness in the North Area Office, Savannah 
District is problematic. An evaluation of this problem is recom- 
mended, followed by corrective action.” 

• “Regulatory Program focused too heavy on Nve are in charge' 
procedures. Fails to use common sense and too often (punishes) 
catches the very people trying to do it right." 

• “Hire more staff in order to decrease the review time. The 
Bank’s interest meter is always running!!” 

• “(1)1 believe one pitfall is that when a letter is issued for permit 
(etc.) even though we did all of the upfront and throughout the pro- 
cess coordination, we don’t get copied on the approval letter. We 
have ask the client for a copy for the files. This has happened 3-4 
times lately. (2) We have also gotten wrong answers a few times & 
had to press the issues with backup from the Fed. Register; (3) 
Some of the reasoning for their interpretation wasn’t consl.sient ei- 
ther but we did come to some understanding and as long as we 
know what they want we can provide it.” 

• "The only issue we saw in our experience is that the staff has too 
much work load. They are constantly having to prioritize and you 
never know where your application falls in the list.” 

• “We need enforcement to be a priority in the SW comer of Ga. 
Applicants who follow the process are ‘penalized' with time & 
coast where others proceed without ACOE involvement,” 

• “The turn around lime for simple jurisdictional determinations 
should not take so long. When a consultant has proven to be accu- 
rate in the past, I think a desk-top determination should suffice.” 

• “Section lObreviewissometimesconduciedinavery unprofes- 
sional manner,” 

• “I feel that the Corps staff works very hard but is understaffed to 
handle ail aspects of the program.” 

• “North area section, with a few exceptions (Corps employee); 
employees are essentially non-responsive to phone calls or inqui- 
ries. Need more employees in North Area section. North Area sec- 
tion has a severe lack of scientific knowledge concerning streams 
& wetlands. Need more field verifications of WL & streams even 
for PCN’s.” 

• “Rotating staff- problem; inconsistant project mgrs; failure to 
meet deadlines that were established by USAGE project mgrs. 
Failure to return phone calls.” 
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• “Low water levels are concerns to us all. We are always happy to 
see full pool. But when we applied forourpermit w’ater levels were 
low and we had the opportunity to excavate sitl material.” 

• “The individual who handled our case file had more going 
on than he could handle. 1 would suggest hiring additional 
staff.” 

• “North Area Section has many, many problems that should be 
resolved including excessive timeframes, inconsistency, unre- 
sponsiveness and general lack of knowledge. Southern Section 
(Savannah) generally much better.” 

• ”1 believe that some staff are incapable of being productive 
and'or making competent decisions. Other staff do an excellent 
job. In my opinion North Area Section is tremendously under- 
staffed to perform their required duties.” 

• ”Do not return calls. Inconsi.stent interpretations (especially re- 
garding storm water detention facilities). NWP applications oAen 
go past 45 days. Cannot get a JD verification without a permit ap- 
plication. No re.sponse to permit extension request,” 

• “COE staff needs to understand COE rules.” 

• “Took forever to receive call backs and even longer to receive 
the permit. I should have remembered and utilized the 45 day re- 
sponse time but due to the fact I am used to Savannah being ex- 
tremely. I don’t think about it.” 

• “1 had already received a permit through DNR & then I got a let- 
ter from Corp of Engineers saying my permit from them was not 
valid. I was in the process of selling property & had to make re- 
peated calls to get any action & tliey were not real nice about it at 
all. It took a long time to get it ail worked out - 1 assume it did - 1 
had already moved & three realtors were on it!” 

• “Most staff rarely return phone calls/emails in a timely manner, 
if at all. Get rid of USAGE archeologist. Redundant with Ga. His- 
toric Preservation Division. Most other USAGE districts have no 
archeologist. Morrow. Ga office, in most cases, appears ad- 
versarial and obstructionist in the permitting process, and more in- 
tere,sted in protecting their rear-ends than in helping applicants. It 
is just as easy, or easier, to be nice, professional, helpful, and 
friendly, as it is to be adversarial. Corps comments in IP’s often re- 
llect that they have not read the application. As a consultant who 
spends a large amount of time on preparing a thorough, detailed, 
complete application, it is very frustrating fora project manager to 
make comments or ask questions that are clearly addressed in the 
permit application document.” 

. “Fed Ex’d survey plats to the attorney for Corps of Engineers in 
order to file a restrictive covenant on 1 20 acres. All the documents 
were originals and ail were lost. We had to take the time and effort 
to fax and mail a second batch.” 

• ‘T basically know nothing more about if the properly was 
wetlands after I talked to (Corps employee) than I did before I 
talked to him. If he had just explained to me on the phone when I 
first talked to him on Aug. 2 1 , that I would have to hire an environ- 
mental engineer to determine that I had wetlands, it would have 
saved me 2 months of phone calls and letters.” 

• “Regulatory program was never explained to me by your regula- 
tory' specialisl, (Corps employee) who did work out of the Morrow 
Georgia office,” 

• “Transfer jurisdiction over wetlands out of the Army to a belter 
managed and customer-friendly organization.” 

• “I was denied a permit to dig a 1/2 acre pond on my properly and 
never informed of any tax relief, Adjacent to my ‘wetlands’, a 
house and roads have been constructed. The soil and plant life 
looks the same, there is also standing water. WTiy was that permit- 
ted?” 

• “Permitting takes too long - Corps doesn't have enough review 
personnncl. I think delay built into system to discourage develop- 
ment - not because it really takes that long to evaluate.” 

• “(1) Improve communications; (2) Streamline application pro- 
cess; (3) simplify permit process.” 

• “It is unconceivable that it was one and 1/2(1 1/2) years for the 
stale to issue a permit for a neighborhood floating dock and over a 
year for approval by the Corp of Engineers. I submitted all the re- 


quired measurements and all other details when requested - ulti- 
mately f considered it harassement - 1 shared my frustrations and 
approval was finally given.” 

• “Our individual 404 permit for a reservoir took almost 4 years 
for approval, and that was with congressional help. (Corps em- 
ployee) was in charge of the process on our project for much of 
that period and his lack of organization and lack of follow-up 
were frequently a cause of frustration and delay. In general it 
seemed to me that the Corps personnel were out-gunned, from 
the standpoint of regulatory knowledge and zeal, by their coun- 
terparts at EPA and USFWS. The EPA and USFWS personnel 
that I dealth with are philosophically opposed to any new water 
reservoirs and they basically pushed the Corps aside and ruled 
the permitting process on our project. Had it not been for inter- 
vention by our Congressman, I doubt we would have gotten the 
EPA and USFWS to end their filibuster. The Corps could im- 
prove the 404 permitting process by hiring and promoting only 
qualified and trained personnel, and by removing the east ways 
to bypass regualtory time limits for completion of permit deci- 
sions.” 

• “Many Questions Can & Should Be Addressed to; (Corps em- 
ployees).” 

• “This request for authorization was handled quickly." 

• “The GAEPD UST Program has a ‘duty officer of the Day’ who 
responsively returns phone calls to provide general info for ques- 
tion from the public. Such a service @ the COE would be very 
helpful.” 

• “Need written evidence on isolated wetlands. Greater 
consistancy needed on .sites requiring field visits. I know it is not 
an exact science and field conditions can vary however calls 
should be made regardless of who is submitting projects and who 
is the project manager. For the sake of fairness. Thank you for this 
session today and feedback.” 

• ”l did not apply for the permit myself. The dock builder applied 
for me.” 

• “All USCOE contact was through Georgia DNR." 

• “The program should be adeuately staffed to timely review and 
respond to all applications. Should be staffed to complete reviews 
and respond within 30 days. Congress should authorize staffing 
for all mandated programs.” 

• “Please change the contact info in your system from (to whom 
this survey was sent) to me.” 

• “I feel that your office/stalT did a respectable job, considering 
the scope of duties & other responsibilities.” 

• “Very efficient.” 

• “I am fully retired. Please drop me from your mailing list. Thank 
you.” 

• “(Corps employee) was our 3rd project manager during the au- 
thorization/permit process for this bank. I believe without her 
managing/'fecilitating this project - it may not have happened. It 
was a high profile mitigation bank with multi-agency and organi- 
zation coordination. We appreciated her positive attitude and man- 
agement style in coordinating with us and other agencies and to 
meet everyone’s deadlines.” 

• “[Consultant] did the work and made contract with you for the 
owners. See Letter to me fim the Corps dated 5/1 0/04 and project 
[number]. Since I didn’t deal with you directly, I he.sitate to answer 
yourquestions. Overall, I’d give you an A+. The only problem was 
with this form and the approved and expiriation dates, along with 
the OMB shown on the other page. I thought this applied to our . . . 
and called (Corps employee) who looked into it & called me back 
& promptly.” 

Seattle 

6 survey responses reported. 

Rating of 1 : 2 (33%) 

Rating of 2: 0(0%) 

Rating of 3: 1 (17%) 
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Rating of 4: 0 (0%) Walla Walla 


Rating of 5: 3 (50%) 

Rating of N/A; 0 (0%) 

• “The regulatory program is making decisions based on non-ex- 
istent or uncompleted studies.” 

• “Non-responsive to[]application submitted on 05/25/05.” 

• “(Corps employee) is very competent, but slow in processing 
documentation and returning phone calls or email.” 

• “Seemed to be a mountain of paper to wade through bull under- 
stand,” 

St. Louis 

14 survey responses reported. 

Rating of I: 0 (0%) 

Rating of 2: 0 (0%) 

Rating of 3: 0 (0%) 

Rating of 4: 2 (14%) 

Rating of 5: 10 (7i®/o) 

Rating of N/A: 2 (14%) 

• “Earlier notification of required archeological survey.” 

• “Keep doing what you are doing. 1 have always found (Corps 
emp!oyee.s) to be very fair and forthright in addressing DA permit 
requirements on difficult improvement projects.” 

• “Developers need quick turnaround time — 2 months max." 

• “We had a very positive experience with the Corps. The MO 
Dept of Natural Resources held all of us up for months; they “lost” 
our application! With (Corp.s employee’s) assistance, we were able 
to remedy the process.” 

• “Both (Corps employees) were very pleasant and professional 
with their assistance and information to aid in this permit process. 
(Corps employee) worked personally with me. providing informa- 
tion to help complete this application, (Corps employee) was ei- 
ther available when I called or promptly returned by calls when I 
had any questions or needed help. It has been a pleasure to deal 
with everyone in your St. Louis District of the Regulatory Branch. 
Keep up the good work.” 

• “Everyone was most helpful and polite.” 

• “Let the Corps do their job and limit the other agencies’ control 
over river i.ssues, The Corps has done a great job the last 50 years. 
Let them continue.” 

• “(Corps employees) were very helpful, fair and professional. 
They are a credit to your staff and their profession.” 

St. Paul 

Reported that it has no surveys. 

N/A. 

Tulsa 

Reported that it has no surveys. 

N/A. 

Vicksburg 

2 survey responses reported. 

Rating of !; 0 (0%) 

Rating of 2; 0(0%) 

Rating of 3: 0 (0%) 

Rating of 4: 1 (50%) 

Rating of 5; 1 (50%) 

Rating of N/A: 0 (0%) 

No comments. 


12 survey responses reported. 

Raring of 1 : 0 (0%) 

Raring of 2: 0(0%) 

Rating of 3; 0 (0%) 

Rating of 4; 3 (25%) 

Rating of 5; 9 (75%) 

Rating of N/A: 0 (0%) 

• “I was glad that (Corps employee) took the time to meet with 
[applicant] to do a site visit.” 

• “I have had a great working relationship with the Corp.” 

• “I was sure surprised with all the help I got from (Corps em- 
ployee).” 

• “(Corps employee) is a valuable asset to the Corps." 

• “I was impressed and very pleased with how quickly (Corps em- 
ployee) handled the work." 

• (Corps employee) is great to work with. I wish that all agencies 
were as helpftil.” 

Wilmington 

489 survey responses reported. 

Rating of 1: 4 (1%) 

Rating of 2: 5 (1%) 

Rating of 3; 17(3%) 

Rating of 4: 131 (27%) 

Rating of 5; 326 (67%) 

Rating of N/A; 6(1%) 

• “Excellent - very professional.” 

• “Recommend changes to wetland 0.1 acre requirement espe- 
cially for pipeline projects. Requirement governs limits regardless 
ofproj€ct(i.e.0.1 acre requirement whether project is 100,000 feet 
or 5,000 feet).” 

• “Should be regulated by federal government without state in- 
volvement.” 

• “Exceptionally responsible, reasonable and profe.ssionai re- 
sponse.” 

• “Very professional and timely response.” 

• “Would like to talk with someone." 

• “Both (Corps employees) were extremely helpful, and expedi- 
tious in their written and telephone responses to my needs and re- 
quests. The responses I have received from the USAGE have been 
satisfactory or better ” 

• “[Consultant] worked with the Corps to obtain necessary per- 
mits on our behalf. 1 had no direct contact with anyone from your 
agency." 

• “(Corps employee) was very prompt on all questions and very 
helpful. It has been a pleasure working with him.” 

• "Need a condensed, concise policy letter explaining mitigation 
requirements, acreage thresholds, isolated wetlands, etc. Update 
the Wilmington District Web site, The Charleston District has an 
outstanding Web site — user friendly with good information.” 

• “Everything is fine.” 

• “Professional atid timely responses were received.” 

• “ACOE is lacking the necessary staff in most offices to do the 
amount ofworic being requested by applicants and consultants." 

• “Keep up the good work! Responsive, professional, helpful un- 
der pressure,” 

• “The program is needed, and the Raleigh District is fair and pro- 
fessional,” 

• “I have been very satisfied working w'ith (Corps employee). 
Communication is the key. We continuously disewss projects to 
ensure that schedules and commitments are followed through. 
(Corps employee)’s knowledge of the regulations leaves little for 
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interpretation . My maintenance crews have commented positively 
of (Corps employee) but less positively of the regulations.” 

• “Question 111.5. was given a 3 overall mainly due to past prob- 
lems with responsiveness in the Wilmington Office. Raleigh, 
Asheville, and Washington have always been fairly responsive. 
However, I want to note that staff changes/reassignments in 
Wilmington have resulted in much belter response time in the last 
6-8 months. I hope that will continue.” 

• “My wife and I found the Corps familiar with the subject prop- 
erty in telephone conversations, and I found email correspondence 
very productive in the permitting process. Thanks, for a smooth 
job.” 

• “Too anti-development in locations where problems seem mini- 
mal and regulations seem overly burdensome.” 

• “Need a Programmatic General permit that will cover most pope 
replacement work performed by NCDOT on secondary construc- 
tion (grading, draining, improvements and paving) projects.” 

• “Overall, and with very few exceptions, 1 have found the 
Wilmington Reg. Office to be as knowledgeable, consistent, and 
professional as any regulatory agency I've dealt with. Thanks very 
much!” 

• “A wetland determination was not done on the complete tract on 
land. There is 35.71 acres on that tract of land. I don’t feel that all of 
the land is wetland. My grandparents did farm on that land years 
ago.” 

• “TVA & Corps of Engineers work well together.” 

• “Well satisfied process was expedient - well managed.” 

• “The process was handled with excellent cooperation and effi- 
ciency as far as I was concerned,” 

• “We appreciate the professionalism demonstrated by (Corps 
employee) and his promptness.” 

• “(Corps employee) responded to ail correspondence in a highly 
proficient and timely manner." 

• “Keep up the good works.” 

• “(Corps employee) has been more than helpful in my efforts to 
build. He has acted promptly and professionally in dealing with 
the wetlands issue. I do wish other governing bodies involved 
could be as accommodating as (Corps employee).” 

• “1 have dealt with (Corps employee) on several projects. He is 
organized, very knowledgeable, and informative about project 
work. I enjoy working with (Corps employee) because heexplains 
the COE view of impacts and explains permit requirements.” 

• “(Corps employee) was very nice and very helpful with my pro- 
ject.” 

• “Generally our relationship and responses have been very good 
- over the mo,sl recent few years, (Corps employee) is very good to 
work with. Our most often concem/complaint is the amount of the 
(delay) to be able to get him to as site -but we also understand that 
he covers a large area and is only one person. More like him would 
be great.” 

• “Too many regulation on about everything. My freedom to do 
with my propeny is no more allowed, so 1 have to accept and do as 1 
leam w'hat regulations are. 1 was informed in a very nice way.” 

• “(Coip.s employee) has stepped into the Wilmington office and 
ensured a smooth transition in personnel. His willingness to an- 
swer questions and coordinate eflbns with DCM makes the diffi- 
cult regulatory task bearable. (Corps employee) maintains a door 
of open communication that is to be commended,” 

• “I need more land to pump hog waste on because of too much 
copper and zinc. Because of redoing a lagoon it took off ! 2 acres of 
land. I need to clear 20 acres ofland to pul me back where J need to 
be to grow the same amount of hogs, i need all the help 1 can get 
from you.” 

• “Very cooperative and helpful with application process.” 

• “More personnel, in position like (Corps employee)’swould ex- 
pedite the procedure! (Corps employee) was wonderful, helpful, 
good at explaining and clarifying the process and thorough. He’s 
wonh waiting for. But if there are three times as many of him our 
only complaint is the length of time the proce.ss look, because of 
the workload on limited personnel members.” 


• “Very thorough and knowledgeable.” 

• “Information needs to complete our application are either avail- 
able on the web and where questions/concems occur. District per- 
sonnel have responded in a timely and professional manner.” 

• “All personnel were professional.” 

• “Better line of communication with quicker re.sponses without 
having to use private enterprises to consult.” 

• “This was .sent to lot owner - but the contractor who did our 
shoreline work is; (contractor],” 

• “(Corps employee) - You did an outstanding job with this situa- 
tion. Thank you.” 

• “Regulatory Program is completely justified, It serves the pur- 
pose to protect wetlands and all the benefits of wetlands. Wetlands 
must be protected.” 

• “1 would request that the firm submitting the application for the 
applicant receive a copy of the coTTCspondence/permit for the pro- 
ject. I would like to note that (Corps employee) is very efficient 
and processes permits in a timely manner.” 

• “(Corps employee) has always provided prompt and courteous 
service to personnel in [applicant] Division. He is an excellent 
public servant” 

• “Yes - We need regular, quarterly meetings with the regulatory 
agencies (Corps. DWQ, & DCM) to discuss policy/proce.ss im- 
provements. The resource agencies (WRC, FWS, etc.) need to 
come to only a few of these meetings.” 

• “The process was smooth and (Corps employee) was very re- 
sponsive. Thank You!” 

• “(Corps employee), I want to thank you for your sending (an- 
other Corps employee) to the property. He was very professional, 
did an excellent job, and was very helpful. I consider him an excel- 
lent young man and I hope the Corps will assign him to Carteret 
County. We need a man of his integrity.” 

• “(Corps employee) was most helpful while we went through the 
process of wetland determination and filling out the appropriate 
permit. We ^eatly appreciate her time and knowledge in regards 
to our situation.” 

• “I feel the Corps do an outstanding job. I have worked with the 
Wilmington Office in the past on a personal level - very profes- 
sional - Thanks.” 

• “Wetlands need to be protected, They serve many beneficial 
purposes.” 

• “The process worked as designed.” 

• “Keep up the good work. (Corps employee) has always been 
timely, professional and definitive with guidance regarding per- 
mitting issues/questions.” 

• “(Corps employee) was an invaluable asset. He assisted with the 
process from start to finish. He intervened on our behalf while 
dealing with a difficult engineering firm. Excellent job.” 

• “Work on taking jurisdiction over isolated wetlands and include 
stream and wetland buffers/transition zones as impacts - like NJ’s 
program.” 

• “Repost email addresses on Web site to expedite communica- 
tions.” 

» “(Corps employee) (lid an excellent and very professional job.” 

• “Website is greatly improved in recent years. (Corps employees) 
are both excellent to work with, very helpful and responsive.” 

• “(Corps employee) needs more help! It takes a considerable 
amount of lime to get him out in the field for a JD.” 

• “I wanted to clear for pasture land about 10 acres of cut over 
woods land, I called soil and water in Onslow Co., to meet me to 
show them what I’d like to do - no one called. I received a letter 
telling me what I could clear. I've called back three times and can't 
get anyone to talk lo me. If you'll call and leave me a number on 
my message line. I’ll call you back. Please Call.” 

• “Please stop taking our land.” 

• “The area marked “wet” was so small and should have been ex- 
empt due to how little (about 30x20 or smaller?), The actual im- 
pact of this area is so insignificant that getting a permit will be cer- 
tain and so why could (Corps employee) not be given authority on 
the spot to “ok” filling this tiny area?” 
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• ‘if you would highlight questions to be answered for individual 
project, it would be easier on the applicant! Trying to figure out 
what was being asked was not always easy for a lay person. P.S. 
Love the results!!” 

• "Too much discretion given to individuals - verbally told one 
thing and documented something else, Process too long and redun- 
dant. Received permit after excessive jumping through hoops and 
not given enough time to get .state and local permits. Forced to start 
over to what appears to be worse than the first time. System totally 
unfair in my mind! I have never been through any proces.s like this 
and am totally disillusioned. 1, to my knowledge, have done every- 
thing by the book and get shot down over and over. Contrary to ad- 
vice given by many others I thought that playing by the rules was 
the proper and right thing to do. To my knowledge no one has ever 
said the project is not permittable. Just seems that I am being 
taught a lesson by doing things the right way. The wetlands on my 
project are not of a significant nature. Was informed by the local 
Corp field rep that buying into the mitigation project is not possi- 
ble. I have been informed by others that it is. I have contracted with 
[contractor]...” 

• “Figure out a way to reduce interactions and site visits.” 

• “Incredibly .slow process.” 

• “Can 1 build a riprap wall or retaining wall on the shoreline high 
water mark?” 

• “All of my dealings with [Corps employee) have been very 
prompt, responsive and professional. He is an asset to your organi- 
zation.” 

• “Very good service.” 

• “(Corps employee) has always been professional and very fair 
w'iih us. I believe that he is an asset to the COE and we are happy to 
have him as our rep.” 

• “To whether or not 401 certification and a CAMA CD are re- 
quired for each of the Nalionwide^General Permits.” 

• “Why not require all lot owners to riprap the shore? With all the 
boating this shoreline is gradually eroding into the lake along with 
trees, etc! At least require new construction on upgrades?” 

• “I deal with the Corps ori a day to day basis. Electronic PCN 
Submission would save time and materials,” 

• “All of the folks in your Asheville Office are remarkable and I 
cannot commend them highly enough for their service - unless 
you had numbers above 5.” 

• “I thought both (Corps employee) were very polite. It took lon- 
ger to get info than I thought, however. I know they are very busy." 

• “(Corps employee) W'as very helpful and quick to respond to sit- 
uation,” 

• “(Corps employee) provide to us the information requested in a 
timely manner.” 

• “(Corp.s employee) was very professional and helpful.” 

• “You need more help!” 

• “(Corps employee) was most pleasant and helpful! Amount of 
time to receive a response was hampered by needing input from 
another agency. I'm sure. Alotta cooks, alotia broth!” 

• “Need more Regulatory Officials- takes 1-2 months to schedule 
site visits and meetings because current officials are too busy.” 

• “They need to speed up to a slow walk,” 

• “Some difficulty contacting and meeting with personnel due to 
scheduling.” 

• “Sharp employee. Local and state officials have little or no infor- 
mation on my topic - perTnis.sion/requirements on pond comslruc- 
tion. Educate them, please.” 

• “Extremely helpful.” 

• “Consider additional staff to improve 6-8 week waiting period 
for site visits.” 

• “(Corps employee) was able to go out to our site and delineate 
the wetlands in a very timely manner. Thanks.” 

• “Most of them on one project or another. If you agree verbally to 
something then stick with that decision.” 

• “Very helpful in telling us what to do and in what order.” 

• “Excellent responses and help.” 


• “As always,! appreciate the staff’s assistance and willingness to 
discuss the project and alternatives.” 

• “(Corps employee) is an approachable person. She enforces 
your policies consistently. She’s a nice lady. Clone her. P.S. - She 
makes every effort to be available for consultation.” 

• “It was a pleasure dealing with (Corps employee) of you office. 
He was courteous, competent and extremely knowledgeable. He 
represented the Corps of Engineers in a truly professional man- 
ner.” 

• “Regulatory staffare understaffed. The time it takes to schedule, 
view, and retuni JD notification.s is very long, Paperwork from the 
Corps has been difficult to get.” 

• “W/except. of bklog (minr delays to sch. site vts, get writ. 
Cones, etc), I cont. to apprec the ensstnt & predictable hndlng pmt 
apps from ofc to ofc (much more ensstnt iban Norfolk). Imprvmnt 
wld be reduce the shftng of respons. in Rat Ofc.” 

• "The process was efficient and timely (Corps employee) was 
helpful, informative, and courteous a special thanks for his assis- 
tance in this matter.” 

• “(Corps employee) isconsi.stently fair and thorough when eval- 
uating our [] permit requests.” 

• "(Corps employee) is very helpful and a pleasure to work with." 

• “Keep up the good work!” 

• “Provide information in a timely manner. Corp visited the site 
on 3/3 1/05 but did not provide notification of jurisdiction determi- 
nation (no wetland) until 5/3/05 ! This has a lot to do with why peo- 
ple do what they want and don’t mess with you.” 

• “1 have found that working ihrough my Division 6 Environmen- 
tal Engineer, (Corps employee), that issues are resolved in ad- 
vance or very quickly.” 

• “I feel the COE was very helpful and I appreciate everyone in- 
volved working towards the same goal.” 

• “I had a man made pond which I wanted to fill. I called your ofc 
& was told by the person in charge that he was too busy to see the 
property & I could go to a private ofc or wait 9 mos. The oJfice rec- 
ommended charges $3500. I thought that was excessive," 

• “I much prefer working with USAD-Wilmington than 
NCDENR.” 

• “(Corps employee) was great to work with, sounds like she 
could use an assistant. She is very busy.” 

• “JD Review time is OK as long as we can schedule site visits be- 
fore the work is completed. Corps staff is one of the most profes- 
sional regulatory agency we work with.” 

• “Excellent response/contact-always helpful with ‘how’ to go 
through process. Too restrictive here in piedmont; small. Isolated 
wetlands frequently a result of Tow' .spot on an old farm road and 
serve no useful purpose.” 

• “The regulations are lough on the mining industry. However, the 
Corps staff personnel have been very helpful in dealing with our 
issues.” 

• “(Corps employee) was exceptionally cordial, professional and 
quick with answers. I have worked with many agencies over the 
years and she is as competent as anyone I have worked with." 

• “We have worked with (Corps employee) several limes on vari- 
ous projects. He is very professional and is an excellent public ser- 
vant and good regulator.” 

• “(Corps employee) was very helpful thanks." 

• “(Corps employee) as a pleasure to work with. She took the time 
to explain what she was looking for.” 

• “(Corps employee) is great to work with and is very knowledge- 
able. Please keep her in the Asheville office.” 

• “I feel the program is well run, responses are prompt and de- 
tailed. and the contacts in the office are knowledgeable and help- 
ful.” 

• “Develop a contact page on the website that is same for all dis- 
tricts by department.” 

• “Used permits 4-u to complete paperwork.” 

• “(Corps employee) is fair and reasonable to work./deai with.” 

• “(Corps employee) has been in the past and continues to be re- 
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sponsive to our needs as a consultant. He is very professional, well 
versed in his area of expertise and a pleasure to work with.” 

• “Where is the enforcement program? It seems that there is very 
little Corps/Federal enforcement in western North Carolina (Char- 
lotte and westward) of unauthorized actisrities. It is hard as a con- 
sultant to tell developers what they are and are not allowed to do 
when the guy down the road is completely ignoring the 404-401 
program. Why hasn't North Carolina been able to announce a 
$550000 fine like the recently announced Corps violation against 
the Mungo Co. in Columbia SC?” 

• “The actual inspection and delineation of the wetlands on the 
property were first rate and the inspector was knowledgeable, 
friendly, and helpful. We had about a 6 week waiting time though 
for an inspection that look 30 minutes. Perhaps that was what the 
work load demanded but 3 to 4 weeks would have been much more 
helpful." 

• “Keep (Corps employee) - He is a great employee.” 

• “(Corps employee) was very professional and informative. He 
answert^ ail my questions. He explain what he was doing and 
why. If I have any other dealing with the Corps, lam sure that I will 
be treated w'ith respect and courtesy. Judging by (Corps employee) 
representation of USACE.” 

• “It is very difficult to understand why a mosquito breeding stag- 
nant mud hole cannot be filled in with soil and gra.ss making it 
clean and beautiful.” 

• “The only reason agent slow to respond is due to overloaded. 
Agent very pleased with this office. Thank you.” 

• “This property was said to be Wet Land which was caused by the 
Hurricane three years ago. There were lots of wash out all over the 
stale ofNC, I am only applying fora permit to replace the sand that 
washed out from the Hurricane. Every one makes repairs from 
Hurricane damage why can 't I with sand. This property has been in 
the [] Family for over 100 years and the taxes have always been 
paid. There are new homes on each side same distance from water 
and the same type of soil.” 

• “Everyone in this office has been very professional and courtesy 
to our needs. We enjoy working with this office and staff.” 

• “Had a very favorable experience with (Corps employee). He 
handled this case very promptly and timely and made it very clear 
what he needed. He relumed all calls quickly. 1 appreciate his help 
with our matter. Also worked with (Corps employee) and had a 
great experience with her as well.” 

• “We had made an appi. with (Corps employee) and he was due to 
come to my lots in a 3-wk period. He lefi. (Another Corps em- 
ployee) was hired and then wasn’t able to respond for approx. 4 
weeks due to liming. Once (Corps employee) was able to come all 
fell into place in a timely manner,” 

• “(Corps employee) was highly professional. We were impressed 
with his knowledge, willingness to explain determination criteria, 
and quick response to phone calls and completion of report. A 
credit to your organization.” 

• “Excellent to work with; honestly believe he helped us through 
this as fast as possible. Proves you can be a nice guy and an effec- 
tive regulator at the same time. Still just have a tough time swal- 
lowing extent to which the wet waters of US jurisdiction is being 
claimed by Corps.” 

• “Both were top notch!” 

• “(Corps employee) always takes a fair and even minded regula- 
tory approach. We are highly satisfied wriih his service and feel lhal 
he is an asset to the COE and the Slate of North Carolina.” 

• “The Corps should continue efforts to develop a certified wet- 
land delineator program. Valuable lime could be saved by allow- 
ing Corps reps, to make/sign JDs from an office review or a cert 
delineators submittal rather than requiring a site review every 
time.” 

• “My original request was misplaced possibly by the post office, 
but once (Corp.s employee) received the documents, she worked 
my reque.stinto her schedule quicklyand kept me informed at each 
.step of the proces.s.” 


• “But spoke to Asheville, NC Office, (Corps employee), she was 
great Pleasant and productive.” 

• “Very pleased with the information and the guidance on the pro- 
ject and permit.” 

• “(Corps employee) is level headed, approachable and fair per- 
son. She’s very attentive.” 

• “Wetland regs are very tough on money mining ops in eastern 
NC. Slone reserves, are almost depleted since pit expansion is dif- 
ficult when surrounded by wetlands. There is no easy answer. 
Mining is not perm. Old pits become nice lakes for water supplier 
or well or creating new wetlands.” 

• “I believe the field offices are understaffed based on my past 
exp. & the current amount of devel, 1 5 yrs and USACE response 
was quicker in the .Asheville Office. Also who covers employees 
called up for hurricane duty?” 

• “Raleigh Regulatory field office seems to have staff shortage 
thal has resulted in exce.ssive response times in recent past.” 

• “We appreciate the valuable insight offered by (Corps em- 
ployee).” 

• “(Corps employee) wa.s very profes.sional and gave out great in- 
formation.” 

• “Continue to hire personnel with the same demeanor as (Corps 
employee).” 

• “I think the Corps had to spend a lot of time to approve this one 
residential home. If this much time is needed for each request then 
the Corps is under staffed big time." 

• “This was a smooth process. Thank you.” 

• “I just wanted to note how appreciative I am of the efforts of the 
USACE. (Corps employee) was the contact person for this project 
but had been a.ssigned to emergency duty as a result of Hurricane 
Katrina. I wasconcemed that the permit might gel hung up but that 
was not the case at all. (Corps employee) processed the permit on 
(Corps employee)’s behalf and there were no glitches at all. I ap- 
preciate that you all pull together and work collectively even dur- 
ing difficult limes [i.e. Katrina]. Thank you.” 

• “Our Site at [location] was delineated by [contractor] on 
5/26/05. No wetlands found on site. We were notified 7/15/05 by 
[town] that we must have a Jurisdictional Detemiination Letter be- 
fore our building permit could be released. Notified [contractor] 
according to [contractor] site visits would not be a problem delin- 
eation and photos were sent to the Corps by our professional envi- 
ronmental consultant [name]. (Corps employee) has responded to 
our calls where others have not been as responsive. The Corps did 
not complete a site visit until 9/2 1 /05 with JD dated 9/25/05. This 
process took 4 mo. from the initial delineation which is an extremely 
lengthy turnaround, Other JD's have been taking less lime. We 
were told that the Coqjs gives site visits to Env. Consultants as a 
priority over without over-burdening the Corps. This agency 
seems under-staffed if this is typical duration for site visits.” 

• “Quickest permit turn around yet. Very timely," 

• "It might be helpful to offer some kind of program to help appli- 
cants become more educated as to which course to take towards 
project approvals. I’m referring mainly to mitigation options but 
also to options on avoiding impacting as well. Maybe seminars for 
surveyors engineers landscape architects soil scientists. 1 got my 
best advice from the Corps. I think I have received poor advice 
from private consultants.” 

• “(Corps employee) of the Raleigh Office has been a great re- 
source and is an asset to your organization. There was a 6-8 week 
delay in his site visits but I understand from him that the delays are 
from his office being under-staffed. We got out permits promptly 
as we have in the past whenever we deal with (Corps employee). 
He understands the regulations thoroughly. The voice mailboxes 
of most of the Regulations in Raleigh slay full continuously mak- 
ing it near impossible to leave someone a message.” 

• “We have worked with (Corps employee) several times on vari- 
ous projects. He is very professional & is an excellent public ser- 
vant & good regulator.” 

• “Why do some people have to get permits and other don 'I is this 
fairT’ 
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• “(Corps employee) has been great to work with. Very infoima- 
live." 

• “Wilmingtort District Corps of Engineers points-of-conlact pro- 
vided us outstanding responsiveness partnership and technical as- 
sistance. They performed as true professional." 

• “Everything went well except the time it took to visit the site and 
make a determination. 90 + days of waiting is definitely not ac- 
ceptable.” 

• “The chief of the Raleigh Regulatory Office should be able to 
sign minor modifications without having to send to Wilmington.” 

• “Both (Coips employees) were great! Helpful! Courteous! 
Knowledgeable! 

• “(Coqjs employee) has been very responsive and reasonable to 
deal with on those projects we have requested permits for. The 
same cannot be said for the representative which was in that posi- 
tion prior to his arrival. Thank you for the improvement.” 


• “Very helpful.” 

• “(Corps employee) was helpful in providing all info 1 needed 
and expelled processing of my permit. He also returned my calls 
in a reasonable time and was courteous.” 

• “The willingness of Corps Regulatory officials to meet with the 
project design team regularly during the design development pro- 
cess was invaluable. As a result of Corps recommendations im- 
pacts were minimized and incorporated into the design early in the 
process.” 

• “We experienced no difficulties with your agency. We did expe- 
rience delays for NCDENR^'Mitchell County appreciates your 
help doing the permitting process to repair flood damage. Also 
(Coqjs employee) was very helpful during the time I worked in 
McDowell County.” 

• “Be correct in your determinations. Know your rules prior to 
telling your customers.” 
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Executive Summary 


Supreme Court rulings handed down in 2001 (SlVAiVCC) and 2006 (Rapanos) have cast 
doubt on the scope of coverage that Congress intended when it enacted the Clean Water Act. 
Despite these rulings, any restrictions that the Court has imposed on the Act derive from the 
Court’s own interpretation of Congressional intent in 1972, when Congress used the terms 
“navigable waters” and “waters of the United States” to characterize federal jurisdiction under 
the Act. Neither Supreme Court case reaches, much less decides, the underlying constimtional 
question: what is the scope of Congress’s constitutional authority to protect the Nation’s waters? 

As a result. Congress remains free to convey, through a “clear statement,” the scope it 
intends (and originally intended) for the Clean Water Act. An amendment recently introduced in 
the House of Representatives would restate and clarify Congress’s intent to regulate the waters of 
the United States to the fullest extent of its legislative power. But if Congress amends the Act in 
this manner, which constimtional powers could it rely on, and what has the Supreme Court said 
about these powers? This white paper is offered to help inform the debate on this fundamental 
question. 

The Constitution makes no express grant of power to regulate the Nation’s waters. 
However, the Constitution does vest in Congress powers that for many years Congress has used 
to address issues that are national in scope— including management of waterways, flood control, 
and water pollution. Traditionally, Congress’s most important constitutional power for purposes 
of water protection has been the power to regulate interstate commerce. Other key sources of 
authority include the treaty power. Congress’s power over federal property, and the spending 
power. Congress also possesses the power to make all laws that are necessary and proper for 
carrying out its other powers. 

The Commerce Clause has served as the basis for nearly every major environmental and 
public health law passed by Congress, including the Clean Water Act. Despite repeated legal 
challenges to the constitutionality of these laws— including laws that of necessity regulate local, 
intrastate activities affecting land and water resources— neither the Supreme Court nor federal 
appellate courts have ever stmck down an environmental statute as exceeding Congress’s 
commerce power. Instead, the courts have reaffirmed that the Commerce Clause authorizes 
Congress to engage in three general categories of regulation; direct regulation of the “channels” 
of interstate commerce; regulation of the “instrumentalities” of interstate commerce, and persons 
or things in interstate commerce; and regulation of “activities that substantially affect interstate 
commerce.” 

The jurisdictional term currently used in the Clean Water Act, “navigable waters,” has 
primarily been interpreted by courts as an exercise of Congress’s authority to regulate the 
“channels” of commerce. Even under this “channels” rationale, however, Congress is not merely 
limited to preserving navigability. Other important, traditional aspects of commercial regulation 
recognized by the case law include flood protection and watershed development, as well as the 
authority to keep the channels of commerce free from “injurious uses,” like pollution. And the 
Supreme Court has long emphasized that protecting a body of water necessarily requires 
safeguarding its non-navigable tributaries, leading almost all courts to continue to uphold federal 
protection of streams and wetlands, both before and after the Court’s more recent rulings. 

Congress also possesses independent authority under the Commerce Clause to regulate 
activities that “substantially affect” interstate commerce. Many federal economic, health, and 
labor laws rest on this power, even where the regulated behavior occurs within an individual 
state and has no link to the channels of commerce. In the famous case of Wickard v. Filburn, for 



197 


example, the Supreme Court upheld federal quotas on wheat production, even as applied to a 
farmer who grew wheat solely for personal consumption on his small farm. Although Mr. 
Filbum’s harvest was “trivial by itself,” it and simitar harvests had an impact on Congress’s 
larger national program, and could be regulated. 

Most recently, in Gonzales v. Raich, the Court applied the same reasoning to uphold the 
federal ban on marijuana, despite California residents’ claim that they used marijuana only for 
medicinal purposes allowed under state law, that it was grown wholly within the state, and that it 
was neither bought nor sold. In Raich, as in Wickard, the Court ruled that the Commerce Clause 
clearly allows Congress to reach even this limited, intrastate use. In so holding, it showed great 
deference to Congress’s fact-finding and legislative judgment: “We need not determine whether 
[medical marijuana] activities, taken in the aggregate, substantially affect interstate commerce in 
fact, but only whether a ‘rational basis’ exists for so concluding.” Key to the Court’s decision in 
Raich was the fact that the relevant federal law was “a lengthy and detailed statute creating a 
comprehensive framework” for regulation. 

Similarly, the Clean Water Act and most other federal environmental statutes establish 
comprehensive schemes to regulate instances of economic behavior that, either individually or in 
the aggregate, substantially affect interstate commerce. Discharges of pollutants or fill material 
into streams and wetlands occur almost exclusively as a result of industrial and commercial 
operations, such as manufacturing, construction, resource extraction, land development, 
agriculture, and waste disposal. 

The Supreme Court has long acknowledged Congress’s power to protect the natural 
environment from these activities that substantially affect commerce. In Model v. Virginia 
Surface Mining and Reclamation Association, the Court applied the same “rational basis” test to 
uphold the federal statute that covers all surface coal-mining activities, including land-based 
operations at intrastate sites. Likewise, the federal courts of appeals have unanimously upheld 
the Endangered Species Act, widely thought to be the most far-reaching federal environmental 
law; and sustained the Superfund statute’s detailed federal regulation of the impacts of 
individual, intrastate hazardous waste sites on land or water. 

In light of these strong environmental precedents, pollution or destruction of so-called 
“isolated,” intrastate wetlands, small headwater streams, and other similar waters could be shown 
to affect interstate commerce and justify federal protection. A principled reading of the relevant 
cases— from Wickard through Model and Raich— suggests that a comprehensive legislative 
scheme to protect all of the Nation’s waters on the “substantial effects” ground should be upheld 
as constitutional, Congress could reinforce this conclusion by making express factual findings on 
the importance of protecting even intrastate streams and wetlands for their substantial effects on 
interstate commerce. 

In addition to the Commerce Clause, exercising the “fullest extent” of Congress’s 
legislative power to regulate the Nation’s waters would likely draw on at least three other 
sources of constitutional authority, without regard to implications for interstate commerce. 
Congress’s treaty power, under the landmark case of Missouri v. Molland, provides an 
independent basis for regulating “isolated” wetlands or similar bodies of water as a means of 
implementing existing international obligations of the United States to safeguard migratory birds 
and their habitat. Additionally, Congress can protect water resources located on federal lands by 
exercising its authority under the Property Clause, which grants the federal government “the 
powers both of a proprietor and of a legislature” as to those lands— powers that extend to 
conduct occurring on non-federal lands that affects federal lands and their resources. Finally, 
under the Spending Clause, Congress may expressly condition the grant of federal funds on 
states’ agreement to protect certain categories of waters. 


ii 
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Anchoring the Clean Water Act 


Congress’s Constitutional Sources of Power 
To Protect the Nation’s Waters 


Introduction 

Two badly divided Supreme Court rulings on the scope of the Clean Water Act have left 
lower courts, leg^ scholars, federal agencies, NGOs, and developers to grapple with difficult 
practical questions: Are so-called “isolated” or remote wetlands covered by the Act? What about 
headwater streams and similar tributaries, and other waters that are vitally important, but may be 
miles away from larger lakes, rivers, and estuaries, or run intermittently or seasonally? What 
constitutes a “significant nexus” to navigable waters? 

As a legal matter, determining which water bodies are protected by the Clean Water Act 
depends on two things: first. Congress’s intent in passing the Act, as evidenced by its language, 
structure, and legislative history; and second, the nature of the constitutional provisions that give 
Congress power to legislate to protect the Nation’s waters. The Supreme Court decisions to date 
have been concerned with only the first of these two considerations, attempting to divine the 
intent of Congress when it passed the modem Clean Water Act in 1972 and amended it in 1977 
and 1987. 

But what if Congress were to resolve the question of “intent” once and for all by again 
amending the Clean Water Act, this time to make clear that it intends to protect the Nation’s 
waters to the fullest extent of its legislative power under the Constitution? Legislation that would 
accomplish just this was recently introduced in the 1 10th Congress.' This ELI white paper 
identifies the constitutional powers Congress can rely on, and discusses what the Supreme Court 
has said about these powers. The following analysis is intended to inform the debate on the 
fundamental— but often misunderstood— area of law where protection of the Nation’s waters 
meets the Constitution. 


/ 


Overview of Congress’s Constitutional Sources of Power 
To Protect the Nation’s Waters 

The Constitution makes no express grant of power to regulate the Nation’s waters. 
However, the Constitution does vest in Congress powers that for many years Congress has used 
to address issues that are national in scope— including management of waterways, flood control, 
and water pollution. These powers, together with Congress’s additional authority to employ all 
“necessary and proper” means of carrying them out, form the constitutional basis on which 
Congress has legislated, and can continue to legislate, a comprehensive program of protection for 
all the Nation’s waters, including its many streams and wetlands. 

Traditionally, Congress’s most important power for purposes of water protection has 
been the power to regulate interstate commerce, granted by the Commerce Clause.^ This broad 
power— which includes Congress’s authority to regulate activities, even purely intrastate 


' Clean Water Restoration Act, H.R. 242 1 (2007), 
^ U.S. Constitution, article I, section 8. 
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activities, that substantially affect commerce— has a rich history that underlies most federal 
legislation and regulation. Accordingly, it is the primary focus of this white paper. 

Also significant, however, and gaining renewed attention, are; the treaty power, which 
derives from the Senate’s power of advice and consent to the President in the making of 
international treaties;’ Congress’s power to manage all federal property, articulated in the 
Property Clause;'' and Congress’s spending power, contained in the Spending Clause.’ This paper 
addresses the treaty power for its general utility in implementing international agreements to 
which the United States is a party that provide a basis for protecting wetlands and other waters. 
The property power and spending power are equally important but more specialized, and detailed 
treatment of them is beyond the scope of this paper. 

In addition to these enumerated powers, the Constitution grants Congress the further 
power “[t]o make all Laws which shall be necessary and proper” for executing its enumerated 
powers and all other powers vested by the Constitution in the U.S. Government.’ This Necessary 
and Proper Clause has always been crucial to Congress’s effectiveness. As early as 1819, Chief 
Justice John Marshall wrote for a unanimous Supreme Court: “[l]et the end be legitimate, let it 
be within the scope of the constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with the letter and spirit of the 
constitution, are constitutional.”’ 

The nature and scope of Congressional powers have been the subject of Supreme Court 
decisions dating to the earliest days of the Republic. Although questions persist even today about 
the precise reach of these individual powers, case law establishes that Congress possesses very 
broad constitutional authority to regulate the Nation’s waters, particularly if it does so through a 
comprehensive legislative scheme like the Clean Water Act. 


// 


The Commerce Clause— Cornerstone of Environmental Law 

A. The Basics. Article I, Section 8 of the Constitution grants Congress the power “[t]o 
regulate Commerce . . . among the several States.”* Federal legislative authority over interstate 
commerce is plenary, which means it is “complete in itself, may be exercised to its utmost 
extent, and acknowledges no limitations other than are prescribed in the constitution.”’ 

The Commerce Clause has served as the basis for nearly every major environmental and 
public health law passed by Congress, including the Clean Water Act. Despite repeated legal 
challenges to the constitutionality of these laws— including laws that of necessity regulate local, 
intrastate activities affecting land and water resources — neither the Supreme Court nor federal 
appellate courts have ever struck down an environmental statute as exceeding Congress’s power 
under the Commerce Clause. 


’ U.S. Constitution, article It, section 2. 

'' U.S. Constitution, article tV, section 3. 

’ U.S. Constitution, article 1, section 8. 

’ U.S. Constitution, article 1, section 8. 

’ M’CuUoch V. Mao’land, 17 U.S. 316, 421 (1819). 

* U.S. Constitution, article 1, section 8, 

’ Gibbons v. Ogden, 22 U.S. 1, 75 (1 824) (Chief Justice Marshall). 

See, e.g.. Model v. Virginia Surface Mining and Reclamation Association, Inc., 452 U.S. 264, 283 (1981) 
(upholding Surface Mining Control and Reclamation Act); Aiabama-Tomhighee Rivers Coalition v. Kemplhorne, 
477 F.3d 1250, 1273 (1 1th Cir. 2007) (joining three other Circuits in upholding Endangered Species Act: GDF 
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Nor is environmental law unique in the field of Commerce Clause legislation and 
jurisprudence. Over the last century. Congress has successfully relied on its Commerce Clause 
authority to respond to a variety of societal ills, including race discrimination in public 
accommodations and restaurants," loan-sharking (and a vast array of other fraudulent or criminal 
activities)," employer wage-and-hour abuses," trade in unsafe food products," and unfair labor 
practices targeting unions." 

It may seem counter-intuitive that Congress would try to address national issues such as 
water degradation or race discrimination by invoking a general constitutional provision that deals 
with commerce. Yet the Supreme Court has made clear that Congress is free under the 
Commerce Clause to legislate not only against economic problems, but also against public health 
problems" and moral and social problems, so long as those problems also are a burden on 
interstate commerce." And the Necessary and Proper Clause gives Congress great flexibility to 
legislate the means needed to exercise its commerce power effectively. 

It is well-settled, and the Supreme Court has recently reaffirmed, that the Commerce 
Clause authorizes Congress to engage in three general categories of regulation. First, Congress 
can directly regulate the “channels” of interstate commerce (such as highways and rivers); 
second. Congress can regulate the “instrumentalities” of interstate commerce, and persons or 
things in interstate commerce; and third. Congress can regulate “activities that substantially 
affect interstate commerce.”'* For purposes of clean water legislation, the “channels” prong and 
the “substantial effects” prong are particularly important.” 

B. The Clean Water Act— Regulating “Navigable Waters” Based on the Commerce 
Clause. The Clean Water Act, as written, asserts federal jurisdiction over “navigable waters.”® 


Realty Investments v. Norton, 326 F,3(j 622 (5th Cir. 2003), Rancho Viejo, LLC v. Norton, 323 F,3d 1062 (D.C. Cir. 
2003^ Gibbs v. Babbitt, 214 F.3d 483 (4th Cir. 2000), and National Association of Homebuilders v. Babbitt, !30 
F.3d 1041 (D.C. Cir. 1997)); Nebraska v. EPA, 331 F.3d 995, 998 (D.C. Cir. 2003) (upholding Safe Drinking Water 
Act); United States v. Olin Carp,, 107 F.3d 1506, 1510 (llth Cir. 1997) (upholding CERCLA “Superfimd” 
hazardous waste law). 

” E.g., Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 254-58 (1964), and its companion case, 
Katzenhach v. McClung, 379 U.S. 294, 304-05 (1964) (upholding Title II of the Civil Rights Act of 1964). 

E.g., Perez v. United Stales, 402 U.S. 146, 146-47 (1971) (upholding Consumer Credit Protection Act). 

E.g., United States v. Darby, 312 U.S. 100, 122-23 (1941) (upholding Fair Labor Standards Act); Garcia v. San 
Antonio Metropolitan Transit Authority, 469 U.S. 528, 555-56 (1985) (rejecting state claim of Tenth Amendment 
immunity from Fair Labor Standards Act). 

E.g., United States v. Carolene Products Company, 304 U.S. 144. 147-48 (1938) (upholding Filled Milk Act). 
E.g., National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U.S. 1, 49 (1937) (upholding National 
Labor Relations Act). 

See Carolene Products Company, 304 U.S, at 1 47. 

See Heart of Atlanta Motel, 379 U.S. at 257 (1964). 

Gonzales v. Raich, 545 U.S. 1, 16-17 (2005). 

The second Commerce Clause prong, providing for regulation of “things in interstate commerce,” offers another 
viable — though largely unexplored — basis for legislating water protections. Not only are chemicals and other 
pollutants that move in interstate commerce clearly subject to federal regulation, the Supreme Court also has 
squarely ruled that water itself is “an article of commerce.” See Sporhase v. Nebraska, ex rel. Douglas, 458 U.S. 
941, 954 (1982) (in the groundwater context). 

®£.g.,33U.S.C. § 1251(a), CWA§ 101(a) (goals and policies); 33 U.S.C.§ 1313(c)(2)(A), CWA § 303(c)(2)(A) 
(requirement of water quality standards); 33 U.S.C. § 1344(a), CWA § 404(a) (issuance of permits for the discharge 
of dredged or fill material); and 33 U.S.C. § 1362(12), CWA § 502(12) (defining “discharge of a pollutant”). 
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The Act defines “navigable waters” as “waters of the United States, including the territorial 
seas.”^' The phrase "waters of the United States” is not further defined. 

Despite the voluminous and sometimes complex case law and scholarship interpreting 
these stamtory terms, the history of Clean Water Act jurisdiction is easily understood in terms of 
two distinct eras: the long period following passage of the Act and pre-dating the Rehnquist 
Court’s decision in Solid Waste Authority of Northern Cook County v. U.S. Army Corps of 
Engineers or “SWANCC" (1972-2001 ); and the current post-SWANCC era (2()01-present). 

]. The Pre-SW ANCC Era (] 972-2001) 

The term “navigable waters” appears nowhere in the Constitution. However, Congress 
has historically employed this term to invoke its Article I power to regulate commerce among the 
states, and has applied that power to navigable waters since the nineteenth century,^’ Thus, there 
has never been a doubt that during the twentieth century Congress used this power to enact the 
successive Federal Water Pollution Control Acts, culminating in the 1972 version now known as 
the Clean Water Act. 

Nor was there any doubt that by 1972, Congress intended to regulate much more broadly 
than in any previous federal water legislation. The legislative history of the Act establishes that 
the “major” purpose of the new law was “to establish a comprehensive long-range policy for the 
elimination of water pollution.”^'* For example. Senator Jennings Randolph of West Virginia said 
that “[i]t is perhaps the most comprehensive legislation that the Congress of the United States 
has ever developed in this particular field of the environment.”^’ 

As soon as the law passed, the Environmental Protection Agency articulated an 
appropriately comprehensive view of its regulatory authority. “ When the U.S. Army Corps of 
Engineers failed to follow suit,^’ defining “waters of the United States” to cover only traditional 
navigable waters, a federal court revoked the Corps’ definition.™ That court wrote that by re- 
defining “navigable waters” as it had done in the 1972 Act, Congress had “asserted federal 
jurisdiction over the nation’s waters to the maximum extent permissible under the Commerce 
Clause of the Constitution. Accordingly, as used in the Water Act, the term is not limited to the 
traditional tests of navigability.”™ The Corps quickly enacted appropriate new regulations.® The 
two agencies’ parallel regulatory definitions of “waters of the United States” have remained 
largely unchanged since the 1970s.’' 


” 33 U.S.C. § 1362(7), CWA § 502(7). 

™ 531 U.S. 159 (2001). 

” See. generally, e.g., William W. Sapp, el al, “From the Fields of Runnymede to the Waters of the United States: 
A Historical Review of the Clean Water Act and the Term ‘Navigable Waters,”' 36 Environmental Law Reporter 
10190, 10191 (2006). 

S. Rep. No. 92-414 at 95 (Oct. 28, 1971). 

”117 Cong. Rec. 38,797 (Nov. 2, 1971). 

” E.g., 38 Fed. Reg. 13527, 13529 (May 22, 1973) (broadly defining “navigable waters” for purposes of Section 
402); 38 Fed. Reg. 10834 (May 2, 1973) (wetlands policy). 

E.g., 39 Fed. Reg. 12115 (April 3, 1974) (narrowly defining "navigable waters” for purposes of Section 404). 
Natural Resources Defense Council v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975). 

-'^Id 

See 40 Fed. Reg. 31,319 (July 25, 1975 interim final rule); 42 Fed. Reg. 37,122 (July 19, 1977 final rule). See 
also, e.g., Sapp, supra note 24, at 10204-07 (discussing the Corps’s responses to the 1972 Act and the Callaway 
ruling). 

See 33 C.F.R § 328.3(a) (Corps definition for Section 404 program); 40 C.F.R. § 230.3(s) (EPA definition for 
Section 404 program); 40 C.F.R. § 122.2 (EPA definition for Section 402 program). 
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When the Clean Water Act was amended in 1977, Congress continued to view the law as 
sweeping. For example, Senator Howard Baker of Tennessee said that “[t]he once seemingly 
separate types of aquatic systems are, we now know, interrelated and interdependent. We cannot 
expect to preserve the remaining qualities of our water resources without providing appropriate 
protection for the entire resource."^^ 

Likewise, the Supreme Court during this era harbored no doubts about the scope of Clean 
Water Act jurisdiction. In one of its first cases interpreting the Act, the Court noted that 
Congress’s intent “was clearly to establish an all-encompassing program of water pollution 
regulation.”^’ And in the landmark 1985 Riverside Bayview decision, a unanimous Court upheld 
jurisdiction over “adjacent wetlands,” finding that Congress, in re-defining the term “navigable 
waters” to mean “waters of the United States,” had intended that the historical word “navigable” 
be “of limited import.”’"’ The Court said that Congress meant to “repudiate limits that had been 
placed on federal regulation by earlier water pollution control statutes,” and use its constitutional 
authority to regulate “at least some waters that would not be deemed ‘navigable’ under the 
classical understanding of that term.”’’ 

Two years later, the Court would recognize that the Clean Water Act applies to “virtually 
all bodies of water”’’— a view by then long reflected in EPA and Corps regulations. (In practice, 
however, then as now, the Corps grants nearly all permit requests,” and the two agencies have 
established permitting rules that impose only modest requirements, or none at all, on low-impact 
development in regulated waters.’*) 

In sum, for nearly the first three decades of its existence, the Clean Water Act was 
broadly understood to provide comprehensive federal protections for virtually all bodies of water 
throughout the United States— the navigable rivers and seas as well as the headwaters, 
intermittent and ephemeral streams, and intrastate wetlands and other waters that are critical to 
the health of the Nation’s interconnected aquatic ecosystems. 

2. SWANCC and the Posf-SWANCC Era (200 1 -present) 

In 2001, the Supreme Court for the first time cast doubt on this long-held understanding 
about the comprehensive nature of Clean Water Act coverage. In a narrow 5-4 ruling in Solid 
Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers the Court now 
concluded that Congress had not intended the Act to reach “isolated ponds, some only seasonal” 
that were located wholly within one state, where the only asserted basis for federal jurisdiction 


” 123 Cong. Rec, 26,718 (Aug. 4, 1977) (emphasis added). 

” Milwaukee v. Illinois, 451 U.S. 304, 318 {1981)- 
United States v. Riverside Bayview Homes, Inc., 414 U.S. 121, 133 (1985). 

^International Paper Co. v. Ouellette, 479 U.S. 481 , 492 (1987). 

” For example, the Corps received an average of 74,500 Section 404 permit requests each year from 1996 to 1999, 
and only three-tenths of one percent (0.3%) were denied. See EPA 's Clean Air Budget and the Corps of Engineers 
Wetlands Budget: Hearing Before the Subcomm. on Clean Air, Wetlands, Private Property, and Nuclear Safety of 
the Senate Comm, on Environment and Public Works, 106th Cong., at 2 (2000) (testimony of Michael Davis, 
Deputy Assistant Secretary of the Army for Civil Works). 

’* Section 404 permits can be individual or general. See 33 U.S.C. § 1344(e), CWA § 404(e) (general permits on 
state, regional, or nationwide basis). The decision to issue a general permit represents nearly 9 out of 10 permitting 
decisions made by the Corps. See Corps Fiscal Year 2003 Regulatory Statistics, available online at 
http://www.usace.army.mil/cw/cecwo/reg/2003webcharts.pdf. The Corps recently reissued all of its existing 
Nationwide Permits (NWPs) and also issued new ones. See Reissuance of Nationwide Permits; Notice, 72 Fed. Reg. 
11092 (March 12, 2007). 

” 531 U.S. 159 (2001). 


5 



203 


was their use as habitat by migratory birds.* While continuing to acknowledge Riverside 
Bayview’s treatment of the word “navigable” in the Act as being of “limited import,” then-Chief 
Justice William Rehnquist asserted that “[t]he term ‘navigable’ has at least the import of showing 
us what Congress had in mind as its authority for enacting the [Clean Water Act]: its traditional 
jurisdiction over waters that were or had been navigable in fact or which could reasonably be so 
made.’”" In a shapp dissent. Justice John Paul Stevens argued that the decision flatly ignored the 
Act’s language, legislative history, and a nearly thirty-year record of executive branch and 
judicial interpretation — including the Court’s own decision in Riverside Bayview.*^ 

The Court did not decide SWANCC on constitutional grounds, but it ruled with an eye on 
the Commerce Clause. Rehnquist wrote that absent a “clear statement” from Congress that it had 
intended to reach the “isolated”* waters at issue, the SWANCC majority would interpret the Act 
so as “to avoid the significant constitutional and federalism questions” that might be raised by 
assuming Congress had in fact meant to regulate to the fullest extent of its commerce power.* 
Despite Rehnquist’s concerns, however, lower courts interpreting SWAACC in the years that 
followed declined to pick up the constitutional cudgel. 

Last year, in Rapanos v. United Stales,'*^ the new Roberts Court took its first look at the 
scope of the Clean Water Act— this time in the context of wetlands adjacent to tributaries that are 
not themselves navigable. The Court fractured over its interpretation of the Act, issuing five 
opinions, none commanding a majority, and coming up with two very different jurisdictional 
tests.* Significantly, as in SWANCC, the Court again declined to rule on the extent of Congress’s 
constitutional authority to legislate under the Commerce Clause— despite invitations from 
several parties to do so. The main impact of the Rapanos Court's “clarification” of the statute has 
been to leave Clean Water Act jurisdiction in disarray, with the implementing agencies, legal 
scholars, and the regulated community struggling to sort things out.* 

Thus, notwithstanding the rulings issued by the Supreme Court in SWANCC and 
Rapanos, any restrictions they imposed on the Clean Water Act is based on the Court’s present 
understanding of Congressional intent in 1972, when Congress used the terms “navigable 
waters” and “waters of the United States” to characterize federal jurisdiction under the Act. 
Neither SWANCC nor Rapanos reaches, much less decides, the underlying constitutional 
question; namely, what is the scope of Congress’s constitutional authority to protect the Nation 's 
waters? So regardless of prior disagreements about statutory interpretation or Congressional 


at 162, 171-72. 

" Id at 172, 

* W. at 176-77 (Stevens, J., dissenting). 

* The word “isolated” is placed in quotes throughout this white paper because, although the term was used in 
SWANCC to denote waters or wetlands located far from and geographically separated from waters traditionally 
understood as navigable, it has no scientific or ecological meaning. Wetland ecologists do not concede that any 
wetland is properly understood as “isolated.” 

Id. at 173-74; cf. United States v. Wilson, 133 F.3d 251, 256 (4th Cir. 1997) (“However, we need not resolve these 
difficult questions about the extent and limits of congressional power to regulate nonnavigable waters to resolve the 
issue before us.”). 

126S.Ct. 2208 (2006). 

See generally id. 

See, e.g., U.S. Army Corps of Engineers/Environmental Protection Agency Joint Guidance Document on Rapanos 
(June 5, 2007); James Murphy, “Rapanos v. United States: Wading Through Murky Waters,” NatT Wetlands 
News!., Sept-Oct 2006, at 1; Latham & Watkins LLP, Client Alert: “A Divided US Supreme Court Offers Disparate, 
Sweeping Opinions as to the Reach of the Federal Clean Water Aet — Rapanos and Carabell,” available online at 
http://www.lathamandwatkins.com/Resources.aspx?page=ArticleDetail&practice=217&publication=1586&scarchty 
pe= Articles. 
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intent. Congress remains free to convey, through a “clear statement,” the scope it intends (and 
originally intended) for the Act. 

C. Regulating the “Channels” of Commerce. As noted above, an essential aspect of 
Congress’s Commerce Clause power is its authority to regulate the “channels” of interstate 
commerce.''* Although Congress has a long history, which the Supreme Court has consistently 
upheld, of exercising this power in aid of “navigation,”*’ the channels power is by no means 
limited to preserving navigability.™ Navigation is only one aspect of interstate commerce via the 
Nation’s waters; other important, traditional means of commercial regulation include flood 
protection and watershed development,*' as well as the authority to keep the channels of 
commerce free from “injurious uses,” including pollution.” As applied to water pollution 
control, these various aspects of channels regulation are mutually reinforcing: “water pollution is 
. . . a direct threat to navigation— the first interstate commerce system in this country’s history 
and still a very important one.”™ 

Federal authority to regulate the channels of water-related commerce does not cease at 
the river’s edge— nor has it ever. The 1899 Refuse Act, for example, made illegal the 
unauthorized discharge of materials into “any navigable water of the United States, or into any 
tributary of any navigable water from which the same shall float or be washed into such 
navigable water ... or on the bank of any tributary.”** And the Supreme Court has emphasized 
that protecting a body of water necessarily requires safeguarding its non-navigable tributaries: 

[T]he power of flood control extends to the tributaries of navigable streams. For 
just as control over the non-navigable parts of a river may be essential or desirable 
in the interests of the navigable portions, so may the key to flood control on a 
navigable stream be found in whole or in part in flood control on its tributaries.” 

Not surprisingly, this language and reason!^ are evident throughout the cases interpreting the 
Clean Water Act, from 1972 to the present.*^ 

Just last year in Rapanos, in a concurring opinion that most commentators agree to be 
controlling, Justice Anthony Kennedy made clear that Congress’s authority to regulate under the 
channels rationale remains far-reaching. Specifically, he argues that his interpretation of the 
Clean Water Act as requiring proof of a “significant nexus”— which assesses how a particular 
wetland or stream ultimately affects the quality of traditional navigable waters— raises no 
federalism or Commerce Clause issues.” His citations to prior cases imply that his analysis relies 


See Raich, SAi U.S. at 16-17. 

^ £.g,, The Daniel Ball, 77 U.S. 557, 563 (1 870) (defining “navigable in fact”); Economy Light Co. v. United State.^, 
256 U.S. 113 (1921) (holding that when once found to be navigable, a waterway remains so); United States v. 
Appalachian Electric Power Co., 311 U.S. 377, 407-09 (1940) (holding that determination of a waterway’s 
susceptibility to use in commerce includes considering the effects of reasonable improvements). 

^^Appalachian Electric Power Co., 311 U.S. at 426. 

” Id. 

” E.g., United States v. Deaton, 332 F.3d 698, 706-07 (4th Cir. 2003), citing Caminetti v. United States, 242 U.S. 
470,491 (1917). 


” United States v. Ashland Oil and Transportation Co., 504 F.2d 1317, 1325-26 (6th Cir. 1974). 

** Rivers and Flarbors Act of 1899, ch. 425, §13, 30 Stat. 1121, 1152 (1899) (codified as amended at 33 U.S.C. § 


407). 

** Oklahoma ex ret. Phillips v. Guy F. Atkinson Co., 313 U.S. 508, 525-26 (1941). 

E.g., Ashland Oil, 504 F.2d at 1327 (1974); Rapanos, 126 S.Ct. at 2249-50 (Kennedy, J., concurring in the 
judgment) (2006). 

See id. at 2249 (Kennedy, J., concurring in the Judgment). Justice Kennedy’s test does not even require a wetland 
to be hydrologieally connected to traditional navigable waters in order for it to come within Clean Water Act 
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primarily on the channels approach to the Commerce Clause, as augmented by the Necessary and 
Proper Clause.’® 

But in addition to this clear authority to regulate streams and wetlands under a “channels” 
rationale, Congress also can protect the Nation’s waters based on its well-settled authority to 
regulate activities that “substantially affect” interstate commerce. Under the “substantially 
affects” rationale. Congress need not link protections back to navigable waters, 

D. Regulating Activities that "Substantially Affect” Commerce. Congress has the 
authority to regulate activities that “substantially affect” interstate commerce, either to 
supplement its authority over “channels,” discussed above, or as a wholly independent ground. 
Many federal economic, health, and labor laws rest on this power, even where the regulated 
behavior occurs within an individual state and has no link to the channels of commerce. 

In the famous Wickard v. Filbum case, the Supreme Court upheld federal quotas on 
wheat production, even as applied to a farmer who grew wheat solely for personal consumption 
on his small farm. On behalf of a unanimous Court, Justice Robert Jackson wrote that “even if 
[Mr. Filbum’s] activity be local and though it may not be regarded as commerce, it may still, 
whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate 
commerce,”” Although Mr. Filbum’s harvest was “trivial by itself,” it and similar harvests had 
an impact on Congress’s larger national program; “Home-grown wheat in this sense competes 
with wheat in commerce.”® 

Most recently, the Court applied this reasoning to uphold the federal ban on marijuana, 
despite California residents’ claim that they used marijuana only for medicinal purposes allowed 
under state law, that it was grown wholly within the state, and that it was neither bought nor sold. 
In Gonzales v. Raich, as in Wickard, the Court mled that the Commerce Clause clearly allows 
Congress to reach even this limited, intrastate marijuana use: “when ‘a general regulatory statute 
bears a substantial relation to commerce, the de minimis character of individual instances arising 
under that statute is of no consequence. In so holding, it showed great deference to 
Congress’s fact-finding and legislative judgment in enacting the Controlled Substances Act: “We 
need not determine whether [medical marijuana] activities, taken in the aggregate, substantially 
affect interstate commerce in fact, but only whether a ‘rational basis’ exists for so concluding.”^ 

Key to the Court’s decision in Raich was the fact that the Controlled Substances Act is “a 
lengthy and detailed statute creating a comprehensive framework” for regulation.” Unlike earlier 
Rehnquist Court cases that invalidated narrow federal attempts to regulate non-economic, largely 
criminal behavior," the Raich Court found that the Act as a whole governs both legal and illegal 
drug manufacture, distribution, and use— activities that are “quintessentially economic.”” Given 
this broad enactment, even Justice Antonin Scalia concurred in upholding Congress’s power to 


coverage. Due to wetlands’ ability to filter pollutants, hold back flood waters, and store runoff, it may in fact be the 
absence of such a connection that shows their .significance for the aquatic system. Id. at 2250. 

Id. at 2249-50. 

” Wickard V. F/7to™, 317 U.S. Ill, 125 (1942). 

"’Id at 1127-28. 

See Raich, 545 U.S. at 17 (quoting Maryland v. Wirtz, 392 U.S. 183, 196, n. 27 (1968)), 

’•'id at 22. 

’’Id. at 24. 

" United Stales v. Lopez, 514 U.S. 549 (1995) (handgun possession near schools); United States v. Morrison, 529 
U.S. 598 (2000) (vioience against women). 

” Raich, 545 U.S. at 3. 
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regulate intrastate activities with substantial effects on interstate commerce, though he mounded 
this power in the Necessary and Proper Clause rather than the Commerce Clause alone. 

Like the statutes at issue in Wickard and Raich, the Clean Water Act and most other 
federal environmental laws establish comprehensive schemes to regulate instances of economic 
behavior that, either individually or in the aggregate, substantially affect interstate commerce. 
Discharges of pollutants or fill material into streams and wetlands occur almost exclusively as a 
result of industrial and commercial operations, such as manufacturing, construction, resource 
extraction, land development, agriculture, and waste disposal. 

The Supreme Court has long acknowledged that Congress can use the “substantial 
effects” prong of the commerce power to protect the natural environment from these activities. In 
Model V. Virginia Surface Mining and Reclamation Association, the Court applied the same 
“rational basis” test to uphold the federal statute that covers all surface coal-mining activities, 
including land-based operations at intrastate sites.*’ Likewise, the federal courts of appeals have 
unanimously upheld the Endangered Species Act, widely thought to be the most far-reaching 
federal environmental law, against various Commerce Clause challenges;** and sustained the 
Superfund statute’s detailed federal regulation of the impacts of individual, intrastate hazardous 
waste sites on land or water.® 

In light of these strong environmental precedents, pollution or destruction of “isolated,” 
intrastate wetlands and other similar waters could be shown to affect interstate commerce and 
justify federal protection— based both on the typically commercial reasons for filling them and 
their inherent economic value.’* As discussed above, the SWANCC Court declined to reach this 
question, instead finding (despite extensive legislative history) that Congress had not made a 
clear statement of intent to reach these waters. Most lower courts grappling with SWANCC also 
have skirted the issue, and rested Clean Water Act jurisdiction on the statutory language or the 
“channels” prong of the Commerce Clause. But such a distinguished conservative jurist as Judge 
Richard Posner has suggested that the “substantial effects” test provides an entirely separate 
constitutional basis for regulation of water, including non-navigable wetlands and streams: 

In fact navigability is a red herring from the standpoint of constitutionality. The 
power of Congress to regulate pollution is not limited to polluted navigable 
waters; the pollution of groundwater, for example, is regulated by federal law . . . 
because of its effects on agriculture and other industries whose output is shipped 
across state lines, and such regulation has been held to be authorized by the 
commerce clause.’' 


** Indeed, following this theory to its logical conclusion, Scalia’s concurrence states that the Necessary and Proper 
power may extend beyond economic activity; “. . . Congress may regulate even noneconomic local activity if that 
regulation is a necessary part of a more general regulation of interstate commerce." Id. at 34 (Scalia, J., concurring). 

Model, 452 U.S. at 276-80 (Surface Mining Control and Reclamation Act). 

** See cases cited in note 1 i, supra. 

® E.g., Freier v. Westinghouse Electric Corp., 303 F.3d 176 (2nd Cir. 2002); United Slates, v. Olin Corp., 107 F.3d 
1506 (UthCir. 1997). 

A good example is provided by the "prairie pothole,” a form of shallow wetland that is often seasonal. The prairie 
pothole region is one of critical importance to economically valuable wildlife and water quality, covering nearly 
350,000 square miles, including portions of Iowa, Minnesota, Montana, North Dakota, and South Dakota, plus parts 
of Canada. Gleason, R.A, et a!.. Potential of Restored Prairie Wetlands in the Glaciated North American Prairie to 
Sequester Atmospheric Carbon, Plains C02 Reduction Partnership (Aug. 2005) at 4. The region produces at least 
half of America’s waterfowl. U.S. Geological Survey, Northern Prairie Wildlife Research Center, Prairie Basin 
Wetlands in the Dakotas: A Community Profile, at 1 . 

United States v. Gerke Excavation, Inc., 412 F.3d 804, 807 (7*'' Cir. 2005) (citations omitted). 
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Congress could further reinforce this conclusion hy making express factual findings of 
the importance of protecting even intrastate streams and wetlands for their substantial effects on 
interstate commerce. For example, the Supreme Court in Model quoted with approval Congress’s 
statutory finding that strip-mining suhstantially affects commerce by 

destroying or diminishing the utility of land for commercial, industrial, 
residential, recreational, agricultural, and forestry purposes, by causing erosion 
and landslides, by contributing to floods, by polluting the water, hy destroying 
fish and wildlife habitats, by impairing natural beauty, by damaging the property 
of citizens, by creating hazards dangerous to life and property, by degrading the 
quality of life in local communities, and by counteracting governmental programs 
and efforts to conserve soil, water, and other natural resources.^^ 

Since uncertainty remains as to where courts might focus their analysis in the clean water 
context,” any such findings would do well to elicit the “quintessentially economic” nature of the 
protected water resources, of the activities that benefit from them {e.g., tourism, hunting), and of 
the activities that are threatening them {e.g., industrial pollution, construction). 

Along these lines, the current version of the proposed Clean Water Restoration Act 
recites both the commercial value of the protected waters themselves when taken in the 
aggregate, and the commercial value of the human activities that depend on them.’'' Congress of 
course is not required to make such findings, nor do they foreclose judicial review.” But their 
presence, coupled with the “rational basis” standard of review, should once again lead courts to 
defer to Congress’s legislative judgment— especially in the context of a comprehensive 
environmental protection law. 

In sum. Congress’s Commerce Clause power to regulate activities, including purely 
intrastate activities, that substantially affect interstate commerce continues to be a robust source 
of constitutional authority. Although it is hard to say how individual justices on the Supreme 
Court would view regulation of certain waters under this— or any —rationale,” the fact remains 
that a principled reading of the relevant Commerce Clause cases— from Wickard through Model 
and Raiclt — suggests that a comprehensive legislative scheme to protect all of the Nation’s 
waters should be upheld as constitutional. 


Ill 


Other Constitutional Bases for Environmental Protection 

If Congress were to regulate the Nation’s waters to the fullest extent of its legislative 
powers under the Constitution, it would be invoking at least three other sources of constitutional 
power— none of which implicates, or is limited by, the Commerce Clause. These include the 
Treaty Power, the Property Clause, and the Spending Power, each of which is introduced below. 

A. The Treaty Power— Implementing International Obligations through Domestic 
Law. In the event that any so-called “isolated” wetland or similar body of water were to be 


” Model, 452 U.S. at 277 (quoting the Surface Mining Control and Reclamation Act, 30 U.S.C. § 1201 (c)). 

” Cf SWANCC, 53 1 U.S. at 1 73 (“For example, we would have to evaluate the precise object or activity that, in the 
aggregate, substantially affects interstate commerce. This is not clear . . . .“). 

Clean Water Restoration Act §§ 3(l)-(13);5£'e aho Brief of Environmental Law Institute as Amicus Curiae 
Supporting Respondents at 22-25, Rapanos v. United States, No. 04-1034 (U.S. Supreme Court). 

” Morrison, 529 U.S. at 612. 

’’’ See, e.g., Rapanos, 126 S.Ct. at 2246, 2249-50 (Kennedy, J., concurring in the judgment). 
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deemed by a court to lie beyond the reach of federal regulation under the Commerce Clause, 
Congress’s treaty power would provide an independent basis for regulation.” 

Article II, Section 2 of the Constitution establishes that the President of the United States 
“shall have power, by and with the advice and consent of the Senate, to make treaties, provided 
two thirds of the Senators present concur.” This provision, taken together with the Necessary and 
Proper Clause power (discussed above) to implement federal authority, form what is known as 
the treaty power of Congress. And Article VI of the Constitution, the Supremacy Clause, 
provides that treaties, like the Constitution and federal laws, are the supreme law of the land. 

The foreign affairs power of the United States government — including the power to make 
treaties— is not an “enumerated” power under the Constitution. Rather, it is inherent in the 
Nation’s sovereignty.™ This power is vested exclusively in the federal government,™ and need 
not be exercised so as to conform to state laws or policies.** Nor are there limitations on either 
the purpose or subject matter of international agreements.*’ 

Despite its breadth, the treaty power is not without limits. A treaty may not contravene an 
express constitutional prohibition,*^ and legislation passed to implement a treaty must bear a 
“rational relationship” to a permissible constitutional end.®* Every treaty must be a bona fide 
international agreement — and not simply a “mock marriage” between nations designed to 
address the subject matter of the agreement.** And the fact that a super-majority (two-thirds) of 
the Senate is required to approve a treaty reflects not only a legislative check on the executive 
branch, but also a structural “federalism” opportunity for the states to have their say— and, 
indeed, for even a minority of states to block passage of a treaty altogether. 

In the seminal case of Missouri v. Holland^^ the state of Missouri argued that it owned all 
the wild birds within its borders, and that a federal game warden’s efforts to enforce a new 
migratory bird treaty and federal regulations to protect migratory birds violated state sovereignty 
under the Tenth Amendment. Justice Oliver Wendell Holmes authored a short, powerful opinion 
rejecting the state’s position and upholding the power of Congress to implement international 
treaties through domestic law, even where that law might not otherwise be authorized through 
Congress’s enumerated powers. 

“If the treaty is valid,” Justice Holmes wrote, “there can be no dispute about the validity 
of the statute under Article 1 , Section 8, as a necessary and proper means to execute the powers 
of the Government.”®* Describing the protection of migratory birds as “a national interest of very 


” Recall that while the Supreme Court’s 2001 SWANCC decision disapproved of federal regulation of waters based 
solely on their asserted use by migratory birds, that ruling depended on the Court’s statutory interpretation of the 
Clean Water Act, and its finding that Congress had not clearly stated its intent to regulate to the full limits of the 
commerce power. The treaty power was not at issue in SWANCC and was never considered by the Court. 

United States v. Curtiss-Wright Export Corporation, 299 U.S. 304, 315-18 (1936). 

™ United States v. Belmont, 301 U.S. 324, 330 (1937). 

** United States v. Pink, 3 15 U.S. 203, 233-34 (1942). See also Louis Henkin, Foreign Affairs and the United States 
Constitution 191 (2d ed. 1996) (“Since the Treaty Power was delegated to the federal government, whatever is 
within its scope is not reserved to the states: the Tenth Amendment is not material.’’). 

*’ See, e.g.. Restatement (Third) of Foreign Relations Law of the United States § 302, cmt. c (1987). 

Missouri v. Holland, 252 U.S. 416, 432 (1920). 

** See United States v. Lue, 134 F.3d 79, 84 (2nd Cir. 1998), citing Af’Culloch v. Maryland, 17 U.S. 316 (1819). 

** See, e.g.. Restatement (Third) of Foreign Relations Law of the United States § 302, Reporters’ Note 2 (1987); 
Henkin, supra note 8 1 , at 185. 

® 252 U.S. 416(1920). 
at 432. 
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nearly the first magnitude,” Justice Holmes found in favor of the federal government.” Missouri 
V. Holland remains good law, and the ruling supports the power of Congress to implement the 
existing international obligations of the United States to safeguard migratory birds and their 
ever-diminishing habitat, including aquatic habitat. 

Specifically, the United States now is party to multiple treaties that protect migratory 
birds, including the following:*® 

• Migratory Bird Treaties with Canada, Mexico, Japan, and the former Soviet Union*’ 
(implemented domestically by the Migratory Bird Treaty Act);* 

• The Convention on Nature Protection and Wildlife Preservation in the Western 
Hemisphere, or “Western Convention”’' (implemented domestically by the Endangered 
Species Act);’’ 

• The Convention on International Trade in Endangered Species of Wild Fauna and Flora, 
or “CITES”® (implemented domestically by the Endangered Species Act);’* and 

• The Ramsar Convention (this convention is “self-executing”).’* 

One example of the type of treaty provision that Congress might implement through the 
exercise of its treaty power appears in a 1996 protocol to the Migratory Bird Treaty between the 
United States and Canada, establishing that each government “shall use its authority to take 
appropriate measures to preserve and enhance the environment of migratory birds,”’* 

Thus, under its treaty power. Congress possesses the constitutional authority to protect 
even “isolated” wetlands and similar waters as habitat for migratory birds— without regard to 
implications for interstate commerce. 


*’W, at 435. 

®* This list is intended simply to illustrate the types of treaties that may provide a basis for stream and wetlands 
proteetion, and is by no means exhaustive. Other international conventions to which the United States is party may 
also provide strong bases for water protection — for example, treaties addressing oceans and fisheries. 

*’ See the Convention between the United States and Great Britain for the Protection of Migratory Birds in the 
United States and Canada, Aug. 16, 1916, U.S.-U.K., 39 Stat. 1702; the Convention between the United States and 
Mexico for the Protection of Migratory Birds and Game Mammals, Feb. 7, 1936, U.S.-Mex., 50 Stat. 131; the 
Convention between the Government of the United States and the Government of Japan for the Protection of 
Migratory Birds in Danger of Extinction, and their Environment, Mar. 4, 1972, U.S.-Japan, 25 U.S.T. 3329; and the 
Convention between the United States of America and the Union of Soviet Socialist Republics Concerning the 
Conservation of Migratory Birds and their Environment, Mar. 4, 1972, U.S.-U.S.S.R., 29 U.S.T. 4647. 

^ 16U.S.C. §§ 703-711, 

The Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere, Oct. 12, 1940, 56 
Stat. 1354, 161 U.N.T,S. 193. 

16 U.S.C. §§ 1531, t537a(e), ESA §§ 2, 8A(e). 

The Convention on International Trade in Endangered Species of Wild Fauna and Flora, Mar. 3, 1973, 27 U.S.T. 
1087, 993 U.N.T.S. 243. 

16 U.S.C. §§ 1531, 1537a(aHd), ESA §§ 2, 8A(a)-(d). 

The Convention on Wetlands of International Importance especially as Waterfowl Habitat, Feb. 2, 1971, T.I. A.S 
No. 11084, 996 U.N.T.S. 245. 

See Protocol between the Government of the United States of America and the Government of Canada Amending 
the 1916 Convention between the United Kingdom and the United States of America for the Protection of Migratory 
Birds in Canada and the United States, art. IV, S. Treaty Doc. No. 104-28, 1995 WL 877199 (Treaty). 
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B. The Property Clause —Regulating Federal Lands and Conduct that A ffects Them. 
When bodies of water are located on federal lands. Congress’s constitutional power to protect 
them is not in doubt. Article IV, Section 3 of the Constitution provides that “Congress shall have 
Power to dispose of and make all needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States.” It is well settled that under the Property Clause, the 
federal Government “exercises the powers both of a proprietor and of a legislature.”” As 
proprietor, the federal Government has the right to protect its property, as do other landowners;’* 
and as sovereign, it can regulate conduct affecting its property— preempting any state law to the 
contrary.” 

Congress’s Property Clause power also is not limited by the physical boundaries of 
federal lands. Rather, the power extends to conduct on non-federal lands that affects federal 
lands and their resources.™ Justice Holmes famously explained the point this way: “Congress 
may prohibit the doing of acts upon privately owned lands that imperil publicly owned forests . . 

. . The danger depends on the nearness of the fire not upon the ownership of the land where it is 
built,”'"" 

Congress’s authority under the Property Clause to protect federal water resources as 
proprietor and sovereign would seem to include, at a minimum, the right to prohibit conduct 
carried out on nearby non-federal lands that could harm waters on public lands. Although there 
may be some point at which the relationship between federal lands and conduct on non-federal 
lands becomes too attenuated to support federal regulation under the Property Clause, it is clear 
from case law that Congress’s power in this regard is far-reaching. The Supreme Court has 
repeatedly referred to Congress’s power over public lands as “without limitation.”'"" 

C. The Spending Power— Spending for the General Welfare. Another tool available to 
Congress for protecting the Nation’s waters derives from the power of the purse. Article I, 
Section 8 of the Constitution empowers Congress to “lay and collect Taxes, Duties, Imposts, and 
Excises, to pay the Debts and provide for the common Defence and general Welfare of the 
United States.” From this provision arises the spending power: Congress’s authority to spend in 
pursuit of “the general welfare.” Former Chief Justice Rehnquist wrote that: 

[i]ncident to this power, Congress may attach conditions on the receipt of federal 
funds, and has repeatedly employed the power “to further broad policy objectives 
by conditioning receipt of federal moneys upon compliance by the recipient with 
federal statutory and administrative directives.”'"" 

There is nothing new about conditioning federal grant monies; one commentator has indicated 
that conditions on grants can be traced back to the 1 870s. 

Congress is not limited in its exercise of the spending power by the scope of its other 
enumerated powers.'"" “[OJbjectives not thought to be within Article I’s ‘enumerated legislative 


'"Kkppe V. New Mexico, 426 U.S. 529, 540 (1976). 

E.g., United States v. Cotton, 52 U.S. 229, 231 (1851). 

” E.g, Hunt V, United States, 278 U.S. 96, 100 (1928). 

™ E.g, Camfield V. United States, 167 U.S. 518, 525-26(1897); United States v. Aiford,!!^ U.S. 264,267 (1927); 
Cappaert v. United States., 426 U.S. 128, 138-41 (1976). 

Alford, 274 U.S. at 267. 

E.g., United States v. Gratiot, 39 U.S. 526, 534 (1840); United States v. City & County of San Francisco, 310 
U.S. 16,29(1940). 

South Dakota v. Dole, 483 U.S. 203, 206-07 (1987) (citations omitted). 

Prof. Denis Binder, “The Spending Clause as a Positive Source of Environmental Protection: A Primer,” 4 
Chapman L. Rev. 147, 149 & n. 24 (2001). 
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fields’ may nevertheless be attained through the use of the spending power and the conditional 
grant of federal funds.”'* Thus, Congress can condition the receipt of federal funds on 
compliance with federal statutes and policies that Congress could not otherwise mandate. 

However, the spending power has limits. First, the text of the constitutional provision 
itself limits spending to pursuit of “the general welfare,” a point on which “the courts should 
defer substantially to the judgment of Congress.”™’ Second, if Congress desires to condition the 
States’ receipt of federal funds, it ‘must do so unambiguously . . ., enabljing] the States to 
exercise their choice knowingly, cognizant of the consequences of their participation.’”"’® Third, 
conditions might be “illegitimate if they are unrelated ‘to the federal interest in particular 
national projects or programs.’”'* Fourth, Congress cannot induce states to engage in otherwise 
unconstitutional conduct."" Ultimately, Congress can rely on financial inducements to encourage 
the states, but not compel, or “commandeer,” them to exercise their police power in a way that 
satisfies Congress’s objectives.'" 

The “Swampbuster” provisions of the Food Security Act— which condition eligibility for 
federal farm subsidies on preserving wetlands — provide a salient example of how Congress can, 
and does, use its spending power to protect the Nation’s waters."’ It would also seem reasonable 
that Congress could expressly condition the grant of federal funds under various existing water 
programs on states’ agreement to protect certain categories of waters, such as so-called “isolated 
wetlands.”'" 

Conclusion 

If, as currently proposed. Congress were to amend the Clean Water Act with the intent to 
regulate the waters of the United States to the fullest extent of its legislative power under the 
Constitution, the legislation would be based in no small part on the Commerce Clause and the 
treaty power, each as implemented on its own terms and through the Necessary and Proper 
Clause. Other potential sources of constitutional authority, not discussed in detail here, are the 
Property Clause and the spending power. 

Relevant history and precedent demonstrate that Congress’s authority to protect waters 
through the exercise of the Commerce Clause power alone is far-reaching, particularly in light of 
Congress’s power to regulate even purely intrastate activities as part of a comprehensive 
legislative scheme. Should Congress assert federal jurisdiction over the Nation’s waters based on 
all of its powers collectively, the case law suggests that it should be able to regulate, at the very 
least, the same categories of waters that were commonly understood to be subject to Clean Water 
Act jurisdiction during the three decades prior to the Supreme Court’s 2001 ruling in SWANCC. 


Untied States v. Butler, 297 U.S. 1, 66 (1936). 

South Dakota, 483 U.S, at 207 (citations omitted). 

Id. (citations omitted). 

Id. (citations omitted). 

'* Id. at 207-08 (citations omitted). 

' Id. at 208 (citations omitted), 210. 

W. at 2\\-, see also, e.g.. New Yorkv, United States, 505 U.S. 144, 175 (1992). 

See, e.g., United Stales v. Dierckman, 201 F.3d 915, 922 (7th Cir. 2000) (upholding Swampbuster under the 
spending power). 

See, e.g.. Binder, supra note 105, at 161 (discussing the concept and relevant Clean Water Act grant programs 
and revolving funds). 
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Introduction 

My name is Ron Curry and I am the Cabinet Secretary of the New Mexico Environment 
Department in the administration of Governor Bill Richardson. Thank you for the 
opportunity to provide testimony regarding the importance of restoring Clean Water Act 
protections to many of America’s rivers, lakes and streams. 

The Clean Water Act has been our nation’s main tool in ensuring the continued 
protection of the water we drink, enjoy for recreation and that wildlife communities rely 
upon. Unfortunately, the effectiveness of this tool has been blunted by two recent 
Supreme Court decisions. The court’s rulings in Solid Waste Agency of Northern Cook 
County V. US Army Corps of Engineers (SWANCC) in 2001 and Rapanos v. US 
(Rapanos) in 2006 severely limited waters that receive protection under the Clean Water 
Act. This is especially troubling in New Mexico, an arid state that has relied on the Clean 
Water Act to help us protect our limited but precious water resources. 

It is important for us to remember that the passing of the Clean Water Act is one of our 
nation’s successes. Waters that thirty years ago were thick with waste discharges now 
support thriving recreational and economic activities. The U.S. Environmental Protection 
Agency’s broad policy of ensuring protection for nearly all waters was a benefit to us all. 
Our quality of life improved and so too has the sustainability of aquatic species and 
wildlife. But now those protections are mired in widespread confusion and bureaucratic 
gridlock because it is no longer clear what waters will continue to be protected. My 
objective today is to urge your support for a solution that clears waters that have been 
muddied and encourage you to join Governor Bill Richardson in supporting the Clean 
Water Restoration Act (HR 2421). 

The Problem 

Prior to those Supreme Court decisions, the scope of the Clean Water Act was interpreted 
broadly to provide protection for of all of the nation’s water bodies. Those bodies 
include small upland streams that flow intermittently in response to storm events and 
numerous wetlands that provide shelter for wildlife and create a natural filtration system 
for our aquifers. Those waters were valued, just as we place value on the large rivers that 
are conduits for commerce and industry. First in 2001, and again last year, the courts 
scaled back those broad protections, defining "navigable waters" narrowly. Those 
decisions have created great uncertainty regarding what waters are protected for federal, 
state and local officials as well as communities and landowners. 

In effect, the Supreme Court ruled that there are two classes of water, one that is tied 
directly to “navigability” and deserves federal protection from pollution, and a second 
class that is completely abandoned or must undergo a case by case "significant nexus" 
test. That test requires that tributaries or wetlands would be dropped from protection if 
the government cannot directly prove they empty into navigable waters. 
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As the man charged by Governor Richardson with protecting New Mexico’s limited 
water supply from pollution, I can tell you that basing the decision on what water 
deserves to be clean on whether you can float a boat on it is an extremely limited view. 
Quite simply, it’s lunacy. There are times during summer months when you can’t even 
float a boat down the mighty Rio Grande, New Mexico’s main surface water resource. 

To put it another way, many of you today have glasses of water before you. As an 
analogy, imagine that those glasses collectively .made up the waters of the United States. 
Before the 2001 SWANCC decision, the water in those glasses was protected by the 
Clean Water Act. However, today, because of the SWANCC and Rapanos decisions, as 
much as half of those glasses may no longer be protected. 

I want you to have good, clean water in those glasses but if those Supreme Court 
decisions stand, I just can’t say for sure. 

The Clean Water Restoration Act solves this problem by replacing the term “navigable 
waters of the United States” with "waters of the United States.” That fix simply restores 
protections that were in place for three decades when the quality of America’s rivers, 
lakes, wetlands and streams improved dramatically. The Act also restores Congress’ 
original intent when it passed the Clean Water Act in 1972. That intent was to protect 
our nation’s water resources for future generations. 

Local Impact 

Nowhere have the limitations created by these two recent Supreme Court decisions been 
felt more acutely than in the desert Southwest. We simply have no water to waste. The 
water we do have — and its quality — is of utmost importance to the continued health of 
our citizens and the future economic development of our region. By excluding isolated, 
intrastate, non-navigable waters from protections previously guaranteed under the Clean 
Water Act, those decisions could remove federal protections from more than 90 percent 
of our state’s waterbodies because they flow only intermittently. Additionally, waters 
within closed basins that cover up to one fifth of New Mexico would also be left 
vulnerable to pollution. That includes 84 miles of perennial streams, 3,900 miles of 
intermittent waters, 4,000 playa wetlands, and numerous headwaters, springs, cienegas 
and isolated wetlands. Threatened basins include the Tularosa, Mimbres, San Augustine, 
Estancia and Salt in central, south central and southwestern New Mexico. 

Those misguided court rulings also threaten New Mexico’s precious, limited groundwater 
resources — the source of 90 percent of our clean drinking water. Surface water bodies 
are often directly linked to groundwater resources. Unregulated, damaging surface 
dumping will therefore ultimately lead to pollution in the aquifer. We cannot allow this to 
happen. The water beneath just one of those basins — the Salt Basin — has been 
estimated by the U.S. Geological Survey to contain as much as 57 million acre feet of 
water, including 1 5 million acre feet that is potable. That could prove to be a vital and 
needed future water supply for the rapidly growing City of Las Cruces in southern New 
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Mexico, However, if this aquifer is allowed to be polluted by surface dumping, its 
benefits for future New Mexicans will be severely curtailed. 

Finally, the Southwest is currently in the grips of a years-long drought, putting our 
already limited water resources at an even higher premium. To weaken enviroiunental 
oversight now is to invite disaster. That is why Governor Richardson has taken an 
aggressive leadership position on this issue. 

State Actions 

Governor Richardson has fought to restore protections to New Mexico’s waters. In 
March 2003, he filed formal comments with the EPA petitioning that New Mexico’s 
closed basins and other imperiled waters remain protected under the federal Clean Water 
Act. He also strongly supported the Clean Water Authority Restoration Act of 2003, a 
precursor to the legislation before you today. 

More recently, Governor Richardson successfully opposed oil and gas drilling in the 
Valle Vidal or Northern New Mexico, and in order to protect its world class trout 
streams, he had this area’s streams listed as Outstanding National Resource Waters. He is 
also fighting to protect the Salt Basin Aquifer, whose untapped water resources I 
mentioned before, from energy development at Otero Mesa. Finally, Governor 
Richardson recently launched a multi-million dollar effort — the first in state history — 
to provide a state funding source for river ecosystem restoration. But without lasting 
federal Clean Water Act protection, the state’s efforts to restore and defend its waters 
could be severely eroded. 

Clean Water Restoration Act 

To remove protection afforded by the Clean Water Act from critical portions of our 
Nation’s aquatic systems and to protect only selected reaches of our waters will result in 
real costs for our citizens — costs to the economy, the environment and to our quality of 
life. 

4; 

The Clean Water Authority Restoration Act of 2007 provides a logical and practical 
solution by restoring the traditional scope of the Clean Water Act and clarifying the 
purpose of the Act based on long-standing regulatory definitions. This is not an 
expansion of federal authority but a return to a clear and comprehensive common goal 
enjoyed during the previous thirty years. This action will also allow continued state- 
federal partnerships to provide streamlined and efficient regulatory programs such as 
those that had been in operation prior to the recent Supreme Court cases. 

The Citizens of New Mexico depend on the protection of a clean environment and 
sustainable water supply. If we are to ensure that New Mexico’s and the Nation’s waters 
are protected now and for future generations, we must act together to restore the purpose, 
scope, clarity and predictability of the Clean Water Act so that it will once again serve as 
the primary and comprehensive protection of our Nation’s waters. 
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Thank, you for inviting me here today to testify on this important issue. I look forward to 
your questions. 
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Mr, Chairman, members of the committee, I wish to thank you for this opportunity to express my 
views on federal jurisdiction under the Federal Water Pollution Control Act of 1 972 (as amended 
by the Clean Water Act). 

Federal Enforcement Prior to Rananos 

In over 30 years of enforcement of the Clean Water Act agency officials were never able to 
provide a predictable, consistent standard for federal jurisdiction. A report from the General 
Accounting Office (GAO) confirms this The report documents that the Corps’ local districts 
“differ in how they interpret and apply the federal regulations when determining what wetlands 
and other waters fall within the [Clean Water Act's] jurisdiction ” U S General Accounting 
Office, Waters and Wetlands: Corps of Engineers Needs to Evaluate Its District Office Practices 
in Determining Jurisdiction 3 (Feb. 2004), available at www.gao. gov/new, items/d04297, pdf 
(last visited May 2, 2005) (GAO Report). But worse than the inter-district disagreements were 
the /ntra-district inconsistencies. The GAO report concluded that even Corps staff working in the 
same office could not agree on the scope of the CWA and that “three different district staff 
would likely make "three different assessments” as to whether a particular water feature is subject 
to the Act. GAO Report at 22. This was more than a theoretical concern. This degree of 
uncertainty permeated the enforcement decisions of the Corps and EPA. As we saw in Rapanos, 
those decisions became the basis for imposing multimillion dollar penalties and seeking criminal 
prosecution. 
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The confusion over federal Clean Water Act jurisdiction was even touted in the popular press: 

“There is just pandemonium out there, but that is by design," said Julie Sibbing, 
senior program manager for wetlands policy for the National Wildlife Federation. 

“No one knows what is protected and what isn’t.” 

The chief of the regulatory program for the Corps of Engineers agreed that things 
aren’t too clear. 

Definition of “Ditch "is Muddy at Best, Cindy Skrzycki; Washingtonpost.com, Tuesday, Mar. 29, 
2005; http://www. washingtonpost.eom/wp-dyn/articles/A8362-2005Mar28.html (last visited 
Apr. 8, 2005). 

The very definition of “wetlands" defied commonsense. Federal regulations defined “wetlands" as 
those areas “inundated or saturated by surface or ground water at a frequency and duration 
sufficient to support, and that under normal circumstances do support, a prevalence of vegetation 
typically adapted for life in saturated soil conditions.” 33 CFR § 328 3(b). Under this definition, 
an area need be wet only “for one to two weeks per year ” Gordon M. Brown, Regulatory 
Takings and Wetlands: Comments on Public Benefits and iMiidowner Cost, 21 Ohio N U. L. 

Rev. 527, 529 (1994). In other words, a “wetland” may be mostly dry land. 

No reasonable person would conclude that mostly dry land is subject to federal control as a 
“navigable water." Ode Mills and his son found this out the hard way. These two were convicted 
for filling “wetlands” on their property without a permit— an act a district court later characterized 
as the innocuous placing of clean fill on dry land: 

This case presents the disturbing implications of the expansive jurisdiction which 
has been assumed by the United States Army Corp of Engineers under the Clean 
Water Act. In a reversal of terms that is worthy oi Alice in Wonderland, the 
regulatory hydra which emerged from the Clean Water Act mandates in this case 
that a landowner who places clean fill dirt on a plot of subdivided dry land may be 
imprisoned for the statutory felony offense of “discharging pollutants into the 
navigable waters of the United States.” 

United States v. Mills, 817 F. Supp. 1546, 1548 (N.D. Fla. 1993). 

For this offense Mills and his son served 21 months in prison, one year in supervised 
release, paid $5,000 in fines, and were required to restore the site to its original condition. Id. 

The definition of “discharge” also defied commonsense. In Borden Ranch Partnership v. 
United States Army Corps of Engineers, 261 F.3d 810 (9th Cir. 2001), the landowner was held 
liable for filling wetlands without a permit under § 404(a). But the alleged “discharge" was 
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nothing more than moving soil in place by dragging a shank through the hard pan (a process 
called “deep ripping") to allow for the planting of vineyards in the place of row crops. Id. at 81 2- 
13. Although no dredged or fill material was actually added to the land, the Corps deemed it so 
because the soil was disturbed by the plowing process. Id. at 814 On writ of certiorari, 
challenging agency jurisdiction over this activity, the Supreme Court afTirmed by an equally 
divided court after Justice Kennedy recused himself from the case. See Borden Ranch 
Partnership V. United States Army Corps of Engineers, 537US. 99(2002). 

In addition to "wetlands" and “discharge," other terms defining a CWA violation were equally 
mystifying. In court, federal prosecutors were arguing "adjacent” meant hydrologically connected 
and “tributary" meant anywhere water flows, whereas “navigable waters" included the entire 
tributary system of the United States. 

A rule of law as vague and ambiguous as the government’s ever-changing § 404(a) jurisdiction, 
subjecting landowners nationwide to severe criminal penalties raised clear due process questions. 
The Supreme Court had long held that "before a man can be punished as a criminal under the 
Federal law his case must be 'plainly and unmistakably' within the provision of some statute." 
United States v. Gradwell, 243 U.S. 476, 485 (1917). See also United States v. Lanier, 520 U.S. 
259, 267 (1997) (“[T]he touchstone is whether the statute, either standing alone or as construed, 
made it reasonably clear at the relevant time that the defendant's conduct was criminal "). But 
that was not the case under the Clean Water Act. The government’s expansive interpretation of 
its own authority defied any plain reading of that Act, or even any consistent application. It 
became necessary, therefore, to seek clarification of the law from the Supreme Court. Mr. 
Rapanos stepped forward. 

The Rananos Decision 

See attached analysis: Rapanos n. United States, What Docs It Mean? 

The Lower Court Response 

Adding to the confusion wrought by the fractured Rapanos decision, the lower Circuit Courts of 
Appeals have split over their interpretation of Rapanos The Seventh and Ninth Circuits have 
held that Justice Kennedy’s “significant nexus” test for federal jurisdiction is controlling. See 
United States v. Gerke Excavating, Inc., 412 F.3d 804 (7th Cir. 2005) (petition for cert pending ) 
(No. 06-1331) and Northern California River Watch i'. City of Healdsbtmg, 457 F. 3d 1023 (9th 
Cir. 2006) (petition for rehearing pending). In contrast, the First Circuit, in United States v. 
Johnson, 467 F.3d 56 (1st Cir. 2006) (petition for cert pending)(No. 07-9), held that federal 
jurisdiction under the Clean Water Act may be established based on either the Scalia plurality test 
or Justice Kennedy’s test. But a district court in Texas opted for the Scalia approach. 

United States v. Chevron Pipe Line Company,431 F Supp. 2d 605 (N.D.Tex. 2006), the first 
case to apply the Rapanos decision, involved an accidental discharge of oil into a dry, unnamed 
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drainage ditch that flowed only during significant storm events Id. at 607, Although the oil was 
cleaned up before it reached any water, as required by state law, and the nearest navigable-in-fact 
waterway was connected to the ditch by intermittent streams scores of miles away, the Corps of 
Engineers sought fines from the company for discharging into “navigable waters" without a 
federal permit. Id. at 607-608. Therefore, the court looked to Rapanos for guidance in 
determining the scope of federal jurisdiction. 

The court was quick to dismiss the Kennedy approach as an unworkable standard. The court 
observed that Justice Kennedy “advanced an ambiguous test— whether a ‘significant qexus’ exists 
to waters that are/were/might be navigable.” Id at 613. According to the court, “[tjhis test 
leaves no guidance on how to implement its vague, subjective centerpiece That is, exactly what 
is ‘significant’ and how is a ‘nexus' determined?” Id. (citations omitted). Therefore, instead of 
relying on the Kennedy opinion, the court based its decision on existing Fifth Circuit precedent 
and “the Supreme Court’s plurality opinion in Rapanos v. United States" and concluded there was 
no federal jurisdiction. Id. at 615. That case was never appealed and has only limited precedent. 

In light of the Circuit split, however, the Supreme Court has been petitioned to clarify its Rapanos 
decision and determine the controlling opinion. In the meantime, the “significant nexus” standard 
imposed by the court in Gerke, and authorized alternatively in Johnson, is sure to result in 
continuing inconsistent and unpredictable application of the law. Only the Scalia test, with its 
clearer lines of demarcation, is likely to provide agency officials and the regulated public with 
consistent and predictable jurisdictional rules. As the dissent in Johnso/i observed, the “significant 
nexus" approach "leaves the door open to continued federal overreach” while the plurality’s 
restriction on federal jurisdiction "strikes a constitutional balance” between federal power and 
individual rights. Johnson, 467 F.3d at 66-67. (Torruella, Circuit Judge, dissenting). 

The Agency Response 

On June 5, 2007, the EPA and the Corps Issued their belated "guidance" on how the agencies 
intend to implement the Rapanos decision. Unfortunately for the regulated public, it appears to be 
business as usual. Although the agencies declare that they will “generally" not assert jurisdiction 
over swales and erosional features or ditches lying wholly in upland areas, they hold out the 
possibility that they may do so. Besides these minor (and conditional) exceptions, the agencies 
intend to assert their authority to the fullest, using as broad an interpretation as possible for both 
the Scalia and Kennedy tests. What the agencies do not regulate categorically, they will regulate 
case-by-case under the “significant nexus" rubric. 

The agencies state that they will continue to assert categorical jurisdiction over traditional 
navigable waters and adjacent wetlands. Likewise, they will regulate all "relatively permanent” 
tributaries to traditional navigable waters and those wetlands with “a continuous surface 
connection” to such tributaries. But this last category is contrary to both the Scalia plurality and 
the Kennedy concurrence. The Scalia plurality was clear, something more than a continues 
surface connection is required-i.e., a boundary drawing problem: 
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Therefore, only those wetlands with a continuous surface connection to bodies that 
are “waters of the United States" in their own right, so that there is no clear 
demarcation between “waters" and wetlands, are “adjacent to” such waters and 
covered by the Act. Wetlands with only an intermittent, physically remote 
hydrologic connection to “waters of the United States" do not implicate the 
boundary-drawing problem of Riverside Bayview, and thus lack the necessary 
connection to covered waters that we described as a “significant nexus” in 
SWANCC, (citation omitted). Thus, establishing that wetlands such as those at 
the Rapanos and Carabell sites are covered by the Act requires two findings: First, 
that the adjacent channel contains a “wate[r] of the United States," ( i.e., a 
relatively permanent body of water connected to traditional interstate navigable 
waters); and second, that the wetland has a continuous surface connection with 
that water, making it difficult to determine where the “water” ends and the 
“wetland" begins. 

Rapanos, 126 S.Ct. at 2226-2227. 

And, according to Justice Kennedy, categorical regulation of wetlands adjacent to “major 
tributaries" would require additional regulation or adjudication. Id. at 2248. "Absent more 
specific regulations ... the Corps must establish a significant nexus on a case-by-case basis when it 
seeks to regulate wetlands based on adjacency to nonnavigable tributaries." Id. at 2249. 
Nevertheless, the agencies ignore these requirements. 

Under the new “guidelines," the agency will determine Jurisdiction over all other tributaries and 
wetlands based on whether the feature has a “significant nexus" with or “significantly affects" 
downstream navigable waters in light of its physical, chemical or ecological characteristics. But 
this is strictly pro forma. The outcome is forgone. As the Corps argued in the Johnson case, the 
agency has already determined that all wetlands are significant. In addition, nothing in the 
“guidelines" suggest that the agencies won’t continue to assert Jurisdiction over isolated ponds and 
wetlands in contravention of SWANCC. 

The Congressional Response 

Recent legislation has been introduced in the house to amend the definition of "waters of the 
United States" in the Clean Water Act-the Clean Water Restoration Act, H R. 242 1 (2007). This 
legislation appears aimed at three objectives: (1) to bolster Congressional findings in support of 
the Clean Water Act, (2) to broadly redefine jurisdictional waters, and (3) to declare Congress' 
intent to exercise its full constitutional authority. 

The bill includes findings that the Clean Water Act is necessary to protect interstate commerce 
(e g.. Finding (8)), to protect federal lands (Finding 16), and in furtherance of certain international 
treaties (Finding 15). These recitations are included to underscore Congress' reliance on its 
Commerce Clause authority. Its treaty powers, and its power over federal lands. 
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Article IV, Section 3 of the Constitution states that "Congress shall have Power to dispose of and 
make all needful Rules and Regulations respecting the Territory or other Property belonging to 
the United States ” Congressional power over federal land is accepted as plenary. Therefore, 
Congress can act to protect federal lands. But this is unlikely to provide a sufficient basis for the 
broad-reaching scope of the Clean Water Act as proposed in the bill which includes waters 
unlikely to have any affect on federal property. 

As for the treaty power, the 1920 case of Missouri v. Holland, 252 U.S. 416, lends support to the 
proposition that Congress may pass legislation implementing treaties, such as for the protection of 
migratory birds, but with the caveat that the treaty does not contravene the Constitution. 
Presumably, this means that Congress may not rely on a treaty to go beyond its enumerated 
powers. 

The enumerated power on which Congress has traditionally relied for passage of its environmental 
laws is the commerce power. Recent Commerce Clause jurisprudence indicates the Supreme 
Court will impose limits on this power. A Commerce Clause question is raised by the proposed 
Clean Water Restoration Act because it assumes there are no limits to congressional power to 
regulate the waters of the United States The bill defines jurisdictional waters this way: 

The term “waters of the United States” means all waters subject to the ebb and 
flow of the tide, the territorial seas, and all interstate and intrastate waters and 
their tributaries, including lakes, rivers, streams (including intermittent streams), 
mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, 
natural ponds, and all impoundments of the foregoing, to the fullest extent that 
these waters, or activities affecting these waters, are subject to the legislative 
power of Congress under the Constitution. 

Paragraph 24 (emphasis added). 

This definition of federal authority is not a “restoration" of congressional intent. It far exceeds the 
jurisdictional scope of the current Clean Water Act as it appears in the text of the statute. It even 
exceeds the extravagant scope of the existing federal regulations on which this definition is, in 
part, based. Indeed, with its claim of authority over “all interstate and intrastate waters,” this bill 
pushes the limits of federal power to an extreme not matched by any other law, probably in the 
history of this country. Neither an ornamental pond nor the proverbial kitchen sink are excluded. 

The Supreme Court has recognized three categories of legitimate Commerce Clause regulation. 
First, Congress has authority to regulate the “use of the channels of interstate commerce.” See 
United States v, Lopez, 514 U.S. 549, 558 (1995). Second, Congress may “regulate and protect 
the instrumentalities of interstate commerce, or persons or things in interstate commerce " Id. 
And third. Congress is authorized to regulate activities “that substantially affect interstate 
commerce." Id. at 559. 
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By definition, traditional navigable waters can be used as channels of interstate commerce But 
the waters encompassed in the Clean Water Restoration Act include all nonnavigable waters. 
Therefore, the regulation of such waters is not regulation of the use of channels of interstate 
commerce. It is, instead, the quintessential regulation of activities that must be sustained, if at all, 
as activities that “substantially affect" interstate commerce. 

By its terms. Section 404(a) of the Clean Water Act covers only “the discharge of dredged or fill 
materials into” regulated waters and, like the prohibition on the possession of guns in United 
States V. Lopez, 514 U S. 549 and the cause of action for domestic violence in United States v. 
Morrison, 529 U.S. 598 (2000), on its face. Section 404(a) has nothing to do with economic 
activity. Nor is that provision part of a larger economic scheme that would be undermined by 
limiting the regulatory reach of Section 404(a). Therefore, such discharges cannot be aggregated 
to satisfy the Court’s test for “substantial effects." 

Section 922(q) is a criminal statute that by its terms has nothing to do with 
‘commerce’ or any sort of economic enterprise, however broadly one might define 
those terms. Section 922(q) is not an essential part of a larger regulation of 
economic activity, in which the regulatory scheme could be undercut unless the 
intrastate activity were regulated. It cannot, therefore, be sustained under our 
cases upholding regulations of activities that arise out of or are connected with a 
commercial transaction, which viewed in the aggregate, substantially affects 
interstate commerce. 

Lopez, 514 U.S. at 561, 

The Supreme Court’s recent decision in Gonzales v. Raich, 125 S. Ct. 2195 (2005), does not 
change this analysis. The Clean Water Act does not address a market scheme that clearly falls 
“within the reach of the federal power” like the Controlled Substances Act in Raich, or even the 
Agricultural Adjustment Act in Wickard. The former regulated the entire market in drugs while 
the later regulated the entire market in wheat. The CWA, in contrast, does not purport to 
regulate any market or commodity at all Under a constitutional analysis, therefore, the Supreme 
Court is likely to curtail any limitless interpretation of Clean Water Act authority. 

The Clean Water Restoration Act not only raises a constitutional question, the bill itself calls for 
court intervention. Rather than define the reasonable scope of its federal power to regulate inter- 
and intra-state waters in the first instance, as it should do, the bill authorizes Congress to defer to 
the courts to determine "the fullest extent that these waters, or activities affecting these waters, 
are subject to the legislative power of Congress under the Constitution,” In effect, the Act is an 
abdication of the legislative role. 
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Conclusion 

To be sure, the enforcing agencies and the regulated public are in need of clear direction as to the 
scope of federal power to regulate wetlands and other waters. Thus far, all three branches have 
failed in this regard. The Supreme Court cannot come to an agreement and the agencies have 
been either unwilling or unable to promulgate consistent regulations that are both protective of 
enyirpnmental values and recognize the State and individual rights protected by the Constitution. 
As laudable as the current effort is to propose legislation to amend the Clean Water Act, the 
proposed Clean Water Restoration Act will just provide another round of intense litigation 

Thank you, 

/>], — 
M. Reed Hopper 
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Rapanos v. United States, What Does It Mean?' 

By 

M. Reed Hopper^ 

INTRODUCTION 

The Clean Water Act prohibits the discharge of pollutants, including dredged and fill 
material, into “navigable waters”^ without a federal permit and defines the term “navigable 
waters” as “waters ofthe United States.”^ The Army Corps of Engineers and the Environmental 
Protection Agency interpreted “navigable waters” to cover virtually any area over which water 
flows, including the shallow “wetlands” on Mr, Rapanos’ Michigan lots. When Mr. Rapanos 
filled his wetlands without authorization, he was charged with a violation of the Act. In one 
instance, the district court found Mr. Rapanos liable because the “wetlands” on his property were 
deemed adjacent to a tributary (i.e., a nonnavigable, manmade drainage ditch) that flowed 
through a series of conduits to a navigable-in-fact waterway up to twenty miles away." The Sixth 
Circuit Court of Appeals upheld the district court determination and ruled that any hydrological 
connection with a traditional navigable water was sufficient for federal jurisdiction no matter 
how remote or insubstantial the connection.'’ On June 19, 2006, the U.S. Supreme Court 
reversed the Sixth Circuit decision and invalidated the agencies’ interpretation.’ 

THE VOTE 

In a rare, but not unheard of, situation, the Supreme Court split with three different 
rationales and a 4-1-4 vote. Nevertheless, a clear majority emerged in favor of Rapanos. Five of 
the nine justices voted to overturn the court below. While the court did not provide a clear 
delineation of federal jurisdiction under the Clean Water Act, the court did unequivocally reject 
the government’s extravagant claim of authority over virtually all waters and much of the land in 
the Nation. As Chief Justice Roberts put it, rather than follow the court’s lead in a previous case 
limiting federal authority under the Clean Water Act, “the Corps chose to adhere to its essentially 
boundless view of the scope of its power. The upshot today is another defeat for the agency.”* 

In less charitable phraseology. Justice Scalia stated: 

In applying the definition to “ephemeral streams,” “wet meadows,” storm sewers 
and culverts, “directional sheet flow during storm events,” drain tiles, man-made 
drainage ditches, and dry arroyos in the middle of the desert, the Corps has 
stretched the term “waters of the United States” beyond parody. The plain 
language of the statute simply docs not authorize this “Land Is Waters” approach 
to federal jurisdiction.’ 

In the end, four Justices, fonning a plurality on the court, determined the language, 
structure, and purpose ofthe Clean Water Act required limiting federal authority to “relatively 
permanent, standing or continuously flowing bodies of water” traditionally recognized as 
“streams, oceans, rivers and lakes” that arc connected to traditional navigable waters."’ 

These Justices (Scalia, Thomas, Alito, and Roberts) would also authorize federal regulation of 
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wetlands abutting these water bodies if they contain a continuous surface water connection such 
that the wetland and water body are “indistinguishable.”” Four justices in the dissent took the 
view that the agencies could choose to regulate essentially any waters (and much of the land) to 
advance the statutory goal of maintaining the “chemical, physical, and biological integrity of the 
Nation’s waters.”'^ Justice Kennedy, on the other hand, acted alone and proposed a “significant 
nexus” test for determining federal Clean Water Act jurisdiction.'^ Under this test, a waterbody 
would be subject to federal regulation only if that water body would significantly affect a 
navigab!e-in-fact waterway.'"' Justice Kennedy would exclude from regulation remote drains, 
ditches, and streams with insubstantial flows and reject speculative evidence of a “significant 
nexus.” 


WARRING JUDICIAL PHILOSOPHIES 

The court’s disparate opinions derive from a difference in judicial philosophy. The 
dissent, authored by Justice Stevens, and joined by Justices Souter, Ginsberg, and Breyer, stands 
ready to uphold any regulatory interpretation of the statute that would further the agency’s 
perception of the overall purpose of the Act whereas the Scalia plurality believes the scope of the 
Clean Water Act must be consistent with the statutory language. The problem with the dissent’s 
“ends-justifies-the-means” approach, as the Scalia plurality points out, is that it “substitutejs] the 
purpose of the statute for its text.”'^ Justice Scalia does not mince words in his condemnation of 
this interpretive philosophy: 

And as for advancing “the purposes of the Act”: We have often criticized that last 
resort of extravagant interpretation, noting that no law pursues its purpose at all 
costs, and that the textual limitations upon a law’s scope are no less a part of its 
“purpose” than its substantive authorizations.” 

The “textual limitation” in the Clean Water Act to which Justice Scalia refers is 
Congress’ use of the term “navigable waters.” That term has to mean something. Even Justice 
Kennedy, who parts ways with Justice Scalia on the scope of the Act, castigates Justice Stevens 
for reading the tenn right out of the statute.'* 

. Implicit in the plurality’s unwillingness to issue the Coips and EPA a regulatory blank 
check is the recognition that freewheeling regulation is incompatible with the “rule-of-law.” The 
“mle-of-Iaw,” like “separation of powers” with its inherent limits on federal authority, is a 
fundamental safeguard against arbitrary government and ensures that the means of accomplishing 
the desired ends (no matter how laudable) are fair, consistent, predictable, and orderly- 
protections ciuTently lacking in enforcement of the Clean Water Act. 

Beyond this, the “purpose” of the act is often in the eye of the beholder. While Justice 
Stevens sees clear congressional intent in the statutory declaration that the objeetive of the Clean 
Water Act “is to restore and maintain the chemical, physical, and biological integrity of the 
Nations’ waters,”'’ .lustice Scalia sees clear congressional intent in the statutory declaration that 
the objective is to be accomplished by specific means; namely, by eliminating “the discharge of 


2 



227 


pollutants into the navigable waters’”^'’ (as opposed to the Nation’s waters) and pursuant to 

the policy of the Congress to recognize, preserve, and protect the primary 

responsibilities and rights of States to prevent, reduce, and eliminate pollution, to 

plan the development and use (including restoration, preservation, and 

enliancement) of land and water resources..,^' 

In light of these considerations. Justice Stevens’ petulant accusation that the Scalia 
plurality is simply against environmentalism^^ falls flat. One wonders if Justice Stevens would 
advocate such broad agency deference if the Corps had stood by its oi iginal interpretation of the 
Clean Water Act in 1974 that the agency could only regulate traditional navigable waters.^^ 

SO, WHAT’S COVERED AND WHAT’S NOT COVERED? 

Putting aside the dissent, whose regulatory approach was defeated by a five justice 
majority, the Rapanos decision provides us with two different jurisdictional tests. 

Jurisdictional Waters - Scalia Plurality 

The Scalia plurality adopts a hydrographic test to define jurisdictional waters. Under this 
test “only those relatively permanent, standing or continuously (lowing bodies of water ‘forming 
geographic features’ that are described in ordinary parlance as ‘streams, oceans, rivers and 
lakes,”’ that are connected to navigable-in-fact waters, are subject to regulation under the Clean 
Water Act.^'' Although these water bodies can be either navigable-in-fact or nonnavigable and 
intrastate, they do “not include channels through which water flows intennittently or 
ephemerally, or channels that periodically provide drainage for rainfall.”^^ 

The Scalia plurality would exclude a long list of other waters and lands from federal 
jurisdiction, including:-^ 

- nonnavigable, isolated, intrastate waters 

- channels and streams with intermittent or ephemeral flows (but not seasonal flows) 

- dry an'oyos, coulees and washes 

- directional sheet flow 

- wet meadows 

- stonn sewers and culverts 

- drain tiles 

- man-made drainage ditches 

- “point sources” such as pipes, ditches, channels, and conduits 

- sewage treatment plants 

- waterworks appurtenances such as mains, pipes, hydrants, machinery, and buildings. 

- 100 year flood plain 


3 



228 


Jurisdiciional Waters - Kennedy Concurrence 

The Kennedy concurrence adopts an effects test to define jurisdictional waters. Under 
this test only a water that possesses “a significant nexus to waters that are navigable-in-fact or 
that could reasonably be so made” are subject to regulation under the Clean Water Act.^^ 

Justice Kennedy would exclude: 

- nonnavigablc, isolated, intrastate waters (such as certain ponds and mudflats)^* 

- remote drains, ditches and streams with insubstantial flows^** 

Jurisdictional Wetlands - Scalia Plurality 

Under the Scalia plurality, “only those wetlands with a continuous surface coruiection to 
bodies that are ‘waters of the United Stales’ in their own right, so that there is no clear 
demarcation between ‘waters’ and wetlands, are ‘adjacent to’ such waters and are covered by the 
Act.”^° The wetland must be “as a practical matter indistinguishable”^' from the relatively 
permanent body of water and that water body itself must be “connected to traditional interstate 
navigable w'aters.”'’^ 

The Scalia plurality rejects the agencies’ regulatory definition that “adjacent” means 
“bordering, contiguous, or neighboring.” Instead, the plurality adopts the ordinary meaning of 
the terra-“adj acent” means abutting.''" 

Jurisdictional Wetlands - Kennedy Concurrence 

Under the Kennedy concurrence, “When the Corps seeks to regulate wetlands adjacent to 
navigable-in-fact waters, it may rely on adjacency to establish jurisdiction.’’^^’ Categorical 
regulation of wetlands adjacent to “major tributaries” however, would require additional 
regulation or adjudication.'*^ 

“Absent more specific regulations ... the Corps must establish a significant nexus on a 
case-by-case basis when it seeks to regulate wetlands based on adjacency to nonnavigable 
tributaries.”*"'’ According to Justice Kennedy, this showing is necessary to avoid unreasonable 
applications of the statute such as the “regulation of drains, ditches, and streams remote from any 
navigable-in-fact water and carrying only minor water volumes towards it.”*’ And, “a reviewing 
court must identify substantial evidence supporting the Corps’ claims.”** The agency carmot 
speculate; when “wetlands’ effects on water quality are speculative or insubstantial, they fall 
outside the zone fairly encompassed by the statutory term “navigable waters.”*** 

Justice Kennedy defines “significant nexus” in the context of wetland regulation: 
“Wetlands possess the requisite nexus, and thus come witliiii the statutory phrase “navigable 
waters,” if the wetlands, either alone or in combination with similarly situated lands in the 
region, significantly affect the chemical, physical, and biological integrity of other covered 
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waters more readily understood as “navigable.”'"* This definition may include wetlands without 
an actual hydrological connection to navigable-in-facl waters (but presumably not wholly 
isolated). 


HOW DOES RAPANOS AFFECT THE COURT’S PRIOR DECISIONS? 
Riverside Bayview 

To the Scalia plurality, the significance of United States v. Riverside Bayview Homes, 
Inc.'*' , lies in its facts. In that case, the court had to determine if a wetland adjacent to a 
navigable-in-fact waterway was subject to regulation under the Clean Water Act. The 
circumstances were unique in that the marshy area was “characterized by saturated soil 
conditions and wetland vegetation [that] extended beyond the boundary of respondent’s property 
to Black Creek, a navigable waterw'ay.”^’ The wetland and navigable waterway were so 
intertwined it was difficult to tell where the water ended and the land began.'** Thus the court 
held: “Because respondents property is part of a wetland that actually abuts on a navigable 
waterway, respondent was required to ha\’e a permit in this case.”'*'* 

In Rapanos, the Scalia plurality uses the facts in Riverside Bayview as the “gold standard” 
for determining jurisdiction over adjacent wetlands: “the lower courts should determine ... 
whether the wetlands in question are ‘adjacent’ to [covered waters] in the sense of possessing a 
continuous surface connection that creates the boundary-drawing problem we addressed in 
Riverside Bayvie'iv.”'*'’ 

Contrary to the plurality, the Stevens dissent relies on the broad language of the decision, 
particularly footnote 9, to justify complete deference to the agency interpretation of its Clean 
Water Act authority. But Justice Kennedy takes a position closer to the plurality. He points out 
that Riverside Baview “addressed no factual situation other than wetlands adjacent to navigable- 
in-fact waters” and concludes: 

The Corps’ theory ofjurisdiction in these consolidated cases-adjacency to 
tributaries, however remote and insubstantial-raises concerns that go beyond the 
holding in Riverside Bayview-, and so the Corps’ assertion ofjurisdiction cannot 
rest on that case.^*' 

With a majority of the coutf sharing this view. Riverside Bayview can no longer be cited 
as holding that the Corps and EPA can regulate any wetland neighboring any tributary. But the 
case will surely be cited for its factual description of adjacent, wetlands. 

SWANCe 

Like Riverside Bayview 16 years earlier. Solid Waste Agency of Northern Cook County 
(SWANCC) 1 '. U.S. Army Corps of Engineers'*^ called on the Supreme Court to address a 
jurisdictional question under the Clean Water Act, but at the opposite end of the spectrum. 
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Instead of wetlands “inseparably bound up” with navigable waters, the Corps sought to regulate 
shallow ponds that had absolutely no hydrological coiuiection with any navigable waters."'* The 
asserted basis for jurisdiction was the Coips’ “Migratory Bird Rule” that authorized federal 
regulation of any waters that could be used by migratory birds.''' Because the regulation of these 
“nonnavigable, isolated, intrastate water bodies” would read the term “navigable waters” out of 
the statute, the court invalidated the rule and rejected the Corps’ broad interpretation of its 
regulatory authority.’" 

Post SWANCe, most of the lov. er courts that have addressed the scope of the Clean Water 
Act have routinely limited the case to its facts holding that the only effect of SWANCC was to 
invalidate the “Migratory Bird Rule” while the Corps continued to assert jurisdiction over 
isolated water bodies.” But the Rapunos decision brings some clarity to the issue. 

In Rapattos, all nine lustices are in agreement as to the holding in SWANCC. The Scalia 
plurality’', the Kennedy concurrence’’, as well as the Stevens dissent’’, all represent that 
SWANCC excluded “nonnavigable, isolated, intrastate water bodies” (like certain ponds and 
mudflats) from federal jurisdiction. This is a significant victory for landowners in its own right 
because of the prevalence of these water bodies on private lands. 

With this unanimous reading of the result in SWANCC, that case can no longer be said to 
have merely invalidated the “Migratory Bird Rule.” 

DOES RAPANOS AEEF.CT SECTION 402 OR JUST 404? 

Section 404(a) of the Clean Water Act covers dredged and fill activity while section 402 
applies to other discharges; typically industrial pollutants under the EPA’s National Pollutant 
Discharge Elimination System (NPDIiS) program. Rapanos was a 404 case but both sections 
utilize the same definition of “navigable waters.”” 

Justice Scalia acknowledges that the plurality’s narrower definition of “navigable waters” 
would apply to section 402 but concludes it would not “significantly affeetj] the enforcement of 
[§ 402]” because the “lower courts applying [§ 402] have not characterized intermittent channels 
as ‘waters of the United States.’””’ 

Moreover, the proof of downstieam flow of pollutants required under [§ 402] 

appears substantially similar, if not identical, to the proof of a liydrological 

connection tltat would be required, on the Sixth Circuit’s theory of jurisdiction, to 

prove that an upstream channel or wetland is a “water of the United States,”’" 

“In either case,” Justice Scalia conlinues, “the agency must prove that the contaminant- 
laden waters ultimately reach covered waters.”’* 

Presumably, under the Kennedy “significant nexus” test, the agency would have the 
burden ofdemonstrating the discharge has entered a vvater body that significantly affects a 
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navigable-in-fact water. 

WITH A SPLIT DECISION LIKE THIS, WHICH OPINION CONTROLS? 

In the 1977 case oi Marks v. United States^'^ the Supreme Court stated that “[w]hen a 
fragmented Court decides a case and no single rationale explaining the result enjoys the assent of 
five Justices, the holding of the Court may be viewed as that position taken by those Members 
who concurred in tlie judgments on the naiTovvest grounds,”^’® While this rule has been difficult to 
apply in some cases, it is the only rule sanctioned by the Supreme Court for interpreting its split 
decisions.*’ “Narrowest grounds” has been interpreted to mean that opinion which is “a logical 
subset of other, broader opinions,”*’ Put another way: 

The Justices supporting the broader legal ndc must necessarily recognize the 
validity of the nan'ower legal rule. That is, if a statute is found to be 
constitutionally pcnnissible pursuant to a strict scrutiny standard of review, then it 
is necessarily pennissible pursuant to a rationale basis standard of review. From 
the text of the alternative concuning opinions, it is possible to determine that if all 
of the Justices apply the narrou er rule, the outcome would have been the same.** 

In the Rapanos case, the Sealiti plurality appears more narrowly drawn in that it is a 
logical subset of the Kennedy test. The narrow plurality test is more like strict scrutiny whereas 
the broader Kennedy test is more like rational basis. Even the dissent thought so: 

I assume that Justice Kennedy’s approach will be controlling in most cases 
because it treats more of the Nation’s waters as within the Cor])s’ jurisdiction, but 
in the unlikely event that the plurality test is met hut Justice Kennedy ’s is not, 
courts should also uphold the (.'orps’ jurisdiction. In sum, in these and future 
cases the United States may elect to prove jurisdiction under either test. 

Thus, under Marks, the Scalia plurality is controlling. Tiiis makes sense from a pragmatic 
standpoint as well because a water body that satisfies the plurality test would also satisfy the 
Kennedy test and even the dissent such tlrat the jurisdictional detennination would gamer all nine 
votes on the Court for unanimous support. 

If the plurality opinion is followed by the courts below, it would substantially curtail 
federal jurisdiction under the Clean Water Act.** If, on the other liand. Justice Kennedy’s 
“significant nexus” test is adopted, the limitation on federal authority will vary on a case-by-case 
basis depending on whether the court gives the test a narrow or a broad reading. 

WHAT HAPPENS WITH THE RAPANOS CASE NOW? 

The Supreme Court vacated the Sixth Circuit opinion and remanded the case for further 
proceedings. 
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On remand, the Sealia plurality requires the courts to make two findings: 

First, that the adjacent channel contains a “wate[r] of the United States,” (i.e., a 
relatively permanent body of water connected to traditional interstate navigable 
waters); and second, that the w etland has a continuous surface connection with 
that water, making it difficult to determine where the “water” ends and the 
“wetland” begins. 

Based on the current state of the record, the Rapanos properties are unlikely to meet this 
jurisdictional lest because on two of llic three sites there are intervening manmade drainage 
ditches and in all cases the evidence does not establish that these wetlands are as a practical 
matter indistinguishable from a stream, river or lake, the nearest of which is miles away,*’ 

In contrast to tlie Sealia plurality, the Kennedy concun'ence calls for the courts to 
determine if the regulated wetlands, "cither alone or in combination with similarly situated lands 
in the region, significantly affect the chemical, physical, and biological integrity of’ navigable-in- 
fact waters.*® 

Wliether the Rapanos properties meet this test will depend on how broadly or narrowly 
the lower courts read the test. Although .lustice Kennedy cited expert testimony in the record that 
the regulated wetlands may have a significant effect on downstream navigable-in-fact waters, the 
Justice noted that the government expert never did a site-specific analysis and that the record is 
currently inadequate to determine a jurisdictional connection.*’ 

CONCLUSION 

We can conclude the following from the Rapanos decision: 

1 . That federal agencies have no authority under the Clean Water Act to regulate truly 
isolated, nonnavigable, intrastate w'atei bodies. 

2. That federal agencies have no authority under the Clean Water Act to regulate any area 
merely because it has a hydrological connection with downstream navigable-in-fact waters. 

3. That federal agencies have no authority under the Clean Water Act to regulate remote 
drains and ditches with insubstantial Hows. 

4. That the Rapanos decision applies to both the § 402 NPDES permit program of the 
Clean Water .Act and the § 404 dredge and fill permit program, 

5. That if the federal agencies or courts adopt the view of the Sealia plurality, federal 
jurisdiction under the Clean Water Aci will end at “those relatively pennanent, standing or 
continuously flowing bodies of water ... that are described in ordinary parlance as ‘streams, 
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oceans, rivers and lakes,’” as well as rvetlands indistinguishable from these covered waters. 

6. That if the federal agencies or courts adopt the view of the Kennedy concurrence, 
federal jurisdiction will extend to those waters and wetlands that possesses “a significant nexus 
to waters that are navigable-in-fact or that could reasonably be so made.” 

The Rapanos case significantly alters the scope of federal authority under the Clean 
Water Act. How significant will depend on the willingness of federal regulators and the lower 
courts to adhere to the .Supreme Court’s clear determination that the scope of federal power under 
the Clean Water Act has meaningful limits. 
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Chairman Oberstar, Congressman Mica, and Members of the Committee, thank 
you for inviting me to testify about the scope of federal jurisdiction under the Clean 
Water Act in the wake of the Supreme Court’s Rapanos decision. I am Robert V. 
Percival, the Robert F. Stanton Professor of Law and Director of the Environmental Law 
Program at the University of Maryland School of Law. I teach environmental law, 
constitutional law and administrative law and I am the lead author of Environmental 
Regulation: Law, Science and Policy^, a leading environmental law casebook first 
published in 1992 and now in its fifth edition. Much of my scholarship has focused on 
the historical development of environmental law including extensive research on the 
environmental decisions of the U.S. Supreme Court.^ Prior to joining the Maryland 
faculty I served as a law clerk to U.S. Supreme Court Justice Byron R. White. 

The topic of this hearing is extremely important. The United States has been a 
world leader in the development of environmental law. During the 1970s and 1980s 
Congress, with overwhelming bipartisan support, enacted landmark legislation to protect 


Robert V. Percival, Christopher H. Schroeder, Alan S. Miller & James P. Leape, Environmental 
Regulation: Law, Science & Policy (5'*' ed. Aspen Publishing 2006). 

^ See, e.g., Robert V. Percival, Environmental Law in the Supreme Court: Highlights from the Marshall 
Papers, 23 Env. L. Rep. 1 0606 (1993); Robert V. Percival, “Greening” the Constitution - Harmonizing 
Enviromnental and Constitutional Values, 22 Envt’l L. 809 (2002); Robert V. Percival, Environmental Law 
in the Supreme Court: Highlights from the Blackmun Papers, 35 Env. L. Rep. 1 0637 (2005). 
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the environment. Due to the foresight of those Congresses, our water and air are much 
cleaner and our citizens are safer and healthier than in countries that only belatedly 
developed environmental law. Yet now, 35 year after enactment of the Federal Water 
Pollution Control Act, we find some of the most fundamental premises of our 
environmental laws under assault in the courts. Interest groups seeking to reap windfalls 
are urging the judiciary to create new loopholes in the vital legal infrastructure that 
protects our environment. In the face of this onslaught it is essential that Congress 
carefully monitor the state of environmental law and, when necessary, repair our legal 
safety net with new legislation. 

My testimony begins with a historical review of the scope of federal authority 
under the Federal Water Pollution Control Act, now known as “The Clean Water Act.” 

It reviews the enactment of this legislation and the Supreme Court’s unanimous decision 
upholding its protections for wetlands in United States v. Riverside Bayview Homes, Inc. 
(“Riverside Bayview”).^ It then considers more recent decisions by the Supreme Court 
that have narrowed the scope of the Act’s safeguards. While the Riverside Bayview 
Court unanimously deferred to the expert judgment of the agencies administering the 
legislation, this approach stands in sharp contrast with that employed by five members of 
the Court today. The testimony reviews the Court’s sharply divided decision in 2001 in 
Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers 
(“SWANCC”), when it rejected application of the Clean Water Act to isolated wetlands. 


^474 U.S. I2I (1985). 
"531 U.S. 159 (2001). 
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It then considers the Court’s decision last year in Rapanos v. United States (“Rapanos”)^ 
where the Justices split 4-1-4 in addressing the scope of federal authority under the Act. 

The Rapanos decision has left the most fundamental question one asks about any 
regulatory statute - to what does it apply - in a state of chaos. The confusion generated 
by Rapanos threatens to undermine not only the particular program challenged in the case 
- the §404 program to protect wetlands ~ but also other programs that rely on the same 
jurisdictional term (“waters of the United States”) interpreted by the Court. These 
include the Clean Water Act’s §402 permit program for point source dischargers of water 
pollutants and the Act’s oil spill prevention program. Rapanos has produced the bizarre 
result that the law currently defining the scope of federal jurisdiction reflects the view of 
a single Justice that was rejected by each of the eight other Justices. Moreover, no one 
seems to know how to apply the new “significant nexus” test created by that Justice. 

This has spawned new legal challenges and enormous uncertainty concerning the scope 
of federal authority. Guidance issued last month by ERA and the U.S. Army Corps of 
Engineers is unlikely to resolve these problems, which can best be solved through 
Congressional action to clarify the scope of federal authority under the Act. 

I. THE FEDERAL WATER POLLUTION CONTROL ACT OF 1972 

During the 1970s Congress by overwhelming, bipartisan majorities enacted a 
series of laws to ensure comprehensive protection of the environment. These laws 
established the first national regulatory programs to prevent air and water pollution, 
control toxic substances, ensure safe management of hazardous waste, and access to safe 
drinking water. They reflected the considered judgment of Congress that the existing 


126 S.Q. 2208 (2006). 
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patchwork of state and local legislation and common law remedies was woefully 
inadequate to prevent severe environmental degradation. 

In the decades before enactment of these national regulatory programs, growing 
interstate pollution problems spawned disputes between states that were heard by the U.S. 
Supreme Court exercising its original jurisdiction.* In a series of decisions spawning 
seven decades, the Supreme Court responded to interstate pollution disputes by 
developing a federal common law of nuisance.’ The Court actually issued injunctions 
setting limits on emissions of air pollutants from a copper smelter,* requiring New York 
City to halt ocean dumping of its garbage and to build a municipal incinerator,’ and 
requiring the City of Chicago to build its first sewage treatment plant to reduce its 
diversion of water from Lake Michigan to flush away its untreated sewage.'® 

Until the 1970s, Congress had not established any comprehensive, national 
regulatory programs to protect the environment. To be sure, the Rivers and Harbors Act 
of 1 899 (“RHA”), known as the Refuse Act, prohibited the discharge of refuse into any 
“navigable water” without a permit, but the purpose of this legislation was to protect 
against obstructions to navigation, rather than to protect water quality. After the end of 
World War 11, Congress adopted legislation to assist states and local governments in 


* Article III, section 2 of the Constitution extends the judicial power to controversies between two or more 
states and to controversies between a state and citizens of another state. It specifies that the Supreme Court 
has original jurisdiction over cases in which a state shall be a party. 

^ The history of the federal common law of nuisance is discussed in detail in Robert V. Percival, The Clean 
Water Act and the Demise of the Federal Common Law of Interstate Nuisance, 55 Ala. L. Rev. 717 
(2004). See, e.g., Missouri v. Illinois, 200 U.S. 496, 518 (1906); Georgia v. Termessee Copper Co., 206 U.S. 
230 (1907); New York v. New lersey, 256 U.S. 296 (1921); New lersey v. City of New York, 284 U.S. 585 
(1931); Illinois v. Milwaukee, 406 U.S. 91 (1972). 

® Georgia v. Termessee Copper Co., 237 U.S. 474 (1915). 

^ New lersey v. City ofNew York, 284 U.S. 585 (1931). 

Wisconsin v. Illinois, 281 U.S. 696 (1930). 
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responding to growing environmental problems, but these laws did not impose national 
regulations to control pollution. 

The Federal Water Pollution Control Act (FWPCA), enacted by Congress in 
October 1972, was the second major federal law to create a national regulatory program 
to protect the environment after adoption of the Clean Air Act Amendments of 1970. 
Congress boldly declared that the purpose of the FWPCA was “to restore and maintain 
the chemical, physical, and biological integrity of the Nation’s waters.”' ' Frustrated with 
the slow progress of state and local efforts to control water pollution, Congress opted to 
create a comprehensive, national regulatory program. The key innovation in the 
legislation, which was amended and renamed the Clean Water Act in 1977, was its 
requirement that permits be obtained for all discharges from point sources into the waters 
of the United States. The Act creates two national permit programs - §404 governing 
discharges of dredged and fill material, which is administered by the U.S. Army Corps of 
Engineers (“Corps”) subject to EPA oversight, and §402’s National Pollutant Discharge 
Elimination System (NPDES) governing point source discharges of pollutants. 

Both permit programs govern discharges from point sources to “navigable 
waters,” defined broadly to mean “the waters of the United States, including the 
territorial seas.”'^ While the “navigable waters” concept was partly an outgrowth of the 
RHA, Congress clearly intended to extend the reach of the Clean Water Act substantially 
beyond traditionally navigable waters because its purpose was to protect the environment 
in comprehensive fashion rather than to protect navigation. More than 98 percent of the 
nation’s waters are not navigable in fact and the quality of navigable waters is 

" 33 U.S.C. §1251(a). 

CWA §502(7), 33 U.S.C. §1362(7). 
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significantly affected by pollution entering their non-navigable tributaries and adjacent 
wetlands. 

To achieve substantial reductions in the discharge of water pollutants, the Clean 
Water Act imposed industry-wide, technology-based effluent limits on industrial 
dischargers. In its 1973 report to Congress the Council on Environmental Quality 
explained: “Perhaps the predominate influence on the law was the universal recognition 
that basing compliance and enforcement efforts on a case-by-case judgment of a 
particular facility’s impacts on ambient water quality is both scientifically and 
administratively difficult.”'^ 

Congress’s power to protect the quality of nation’s waters through a 
comprehensive regulatory program is amply supported in the Constitution. Article I, §8 
of the Constitution gives Congress express power to provide for the “general Welfare of 
the United States,” to regulate commerce “among the several States,” and “[t]o make all 
Laws which shall be necessary and proper for carrying into Execution the foregoing 
Powers.”''* Even as he was championing a new and more restrictive vision of 
Congressional power under the commerce clause. Supreme Court Justice William H. 
Rehnquist recognized the breadth of Congress’s constitutional power to protect the 
nation’s waters. Writing for the Court in 1979, he emphasized that federal constitutional 
authority was not limited in any way to the concept of navigability. “Reference to the 
navigability of a waterway adds little if an 3 dhing to the breadth of Congress' regulatory 
power over interstate commerce. It has long been settled that Congress has extensive 


’’ Council on Environmental Quality, Environmental Quality - 1973, at 171 (1973). 
'"U.S. Const, art. I, §8, cl. 1,3,18. 
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authority over this Nation's waters under the Commerce Clause.”’^ Justice Rehnquist 
explained that: “The pervasive nature of Congress' regulatory authority over national 
waters was more fully described in United States v. Appalachian Power Co,, 311 U.S. 

377, 426 (1940): ‘It cannot properly be said that the constitutional power of the United 
States over its waters is limited to control for navigation.”’ Thus, he concluded that 
“congressional authority over the waters of this Nation does not depend on a stream's 
“navigability.”'^ 

Two years later in a landmark decision also authored by Justice Rehnquist, the 
Court held that the regulatory program established by the Clean Water Act was so 
comprehensive that it preempted the federal common law of interstate nuisance.’’ In his 
opinion for the Court, Justice Rehnquist declared that even though Congress had aopted a 
savings clause in 505(e) of the Act specifying that it did not restrict any statutory or 
common law right to relief, Congress “has occupied the field through the establishment 
of a comprehensive regulatory program supervised by an expert administrative agency.”'® 
He explained that: 

“Congress’ intent in enacting [the Clean Water Act] was clearly to establish an 
all-encompassing program of water pollution regulation. Every point source 
discharge is prohibited unless covered by a permit, which directly subjects the 
discharger to the administrative apparatus established by Congress to achieve its 
goals.”.”'’ 


15 

16 


17 

18 
19 


Kaiser Aetna v. United States, 444 U.S. 164, 173 (1979). 

Citing Wickard v. Filburn, 317 U.S. 1 1 1 (1942), Justice Rehnquist also observed that; 

“a wide spectrum of economic activities ‘affect’ interstate commerce and thus are susceptible of 
congressional regulation under the Commerce Clause irrespective of whether navigation, or, 
indeed, water, is involved. The cases that discuss Congress' paramount authority to regulate waters 
used in interstate commerce are consequently best understood when viewed in terms of more 
traditional Commerce Clause analysis than by reference to whether the stream in fact is capable of 
supporting navigation or may be characterized as ‘navigable water of the United States.'” 444 U.S. 
at 174. 

City of Milwaukee v. Illinois, 451 U.S. 304 (1981). 

451 U.S. at 317. 

451 U.S. at 318 (emphasis in original). 
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Justice Rehnquist noted that the problems of controlling water pollution are 
“difficult” and “technical” - “doubtless the reason Congress vested authority to 
administer the Act in administrative agencies possessing the necessary expertise,” and he 
opined that courts were “particularly unsuited” to resolving them through “sporadic” and 
“ad hoc” application of federal common law.^® Thus, even the Justice most clearly 
associated with championing state sovereignty and constitutional limits on federal 
authority acknowledged the comprehensive scope of the Clean Water Act and the 
wisdom of deferring to the expert judgments of the agencies charged with implementing 
it. 

II. THE SUPREME COURT’SR/K£R5/D£S4m£ITDECISION 

The importance of preserving wetlands was not well appreciated a century ago. 

In 1900 the U.S. Supreme Court said of the draining and filling of swamps that “the 
police power is never more legitimately exercised than in removing such nuisances.”^' 
Since the birth of our nation more than half of the wetlands in the lower 48 states have 
been destroyed, reducing an estimated 220 million acres of wetlands to approximately 
100 million acres today. Yet we now realize that wetlands perform vital services such as 
pollution and flood control and that they serve as crucial feeding and breeding grounds 
for fish and waterfowl. 

In United States v. Riverside Bayview Homes, Inc,^^ the U.S. Supreme Court 
addressed the scope of the Clean Water Act by deciding whether the statutory definition 
“waters of the United States” extended to wetlands adjacent to navigable waters. Writing 


“451 U.S. at 325. 

Leovy v. United States, 177 U.S. 621, 636 (1900). 
”474 U.S. 121 (1985). 
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for a unanimous Supreme Court, Justice Byron R. White noted that in 1975 the Corps had 
issued regulations defining the ‘“waters of the United States’ to include not only actually 
navigable waters but also tributaries of such waters, interstate waters and their tributaries, 
and non-navigable intrastate waters whose use or misuse could affect interstate commerce. 
40 Fed. Reg. 31,320 (1975).”^^ Assessing the validity of this regulatory definition. Justice 
White noted that it was appropriate for the Corps to consider the legislative history and 
underlying purposes of the Clean Water Act, which together “support the reasonableness 
of the Corps’ approach of defining adjacent wetlands as ‘waters’ within the meaning of 
§404(a).”^‘' Reviewing the Act’s legislative history. Justice White observed; “Protection 
of aquatic ecosystems. Congress recognized, demanded broad federal authority to control 
pollution, for ‘[wjater moves in hydrologic cycles and it is essential that discharge of 
pollutants be controlled at the source.’ S. Rep. No. 92-414, p. 77 (1972).”^^ Thus, he 
concluded that the use of the term “’waters of the United States’ makes it clear that the 
term ‘navigable’ as used in the Act is of limited import” and that Congress intended “to 
exercise its powers under the Commerce Clause to regulate at least some waters that 
would not be deemed ‘navigable’ under the classic understanding of that term.”^® 

While acknowledging the difficulty of defining jurisdictional boundaries with 
precision, the Court in Riverside Bayview ultimately a functional approach that deferred 
to “the Corps’ and EPA’s technical expertise” in interpreting the jurisdictional reach of 
§404 expansively to promote the goals of the Act: 

“In view of the breadth of federal regulatory authority contemplated by the Act 

itself and the inherent difficulties of defining precise bounds to regulable waters. 


“ 474 U.S. at 123-124. 
^‘’474 U.S. at 132. 
“474 U.S. at 132-33. 
“474 U.S. at 133. 
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the Corps’ ecological judgment about the relationship between waters and their 
adjacent wetlands provides an adequate basis for a legal judgment that adjacent 
wetlands may be defined as waters under the Act.”^^ 

Significantly, the Court went on to hold that federal jurisdiction over adjacent 
wetlands was not dependent on the flow of water between such wetlands and adjacent 
bodies of open water. Again, the Court based this judgment on deference to the Corps’ 
conclusion “that wetlands adjacent to lakes, rivers, streams, and other bodies of water 
may function as integral parts of the aquatic environment even when the moisture 
creating the wetlands does not find its source in the adjacent bodies of water.”^® The 
Court’s reasoning was not premised on any dictionary definition of “waters,” but rather 
on the sensible notion that Congress intended to regulate wetlands whose degradation 
agency experts believe may interfere with its goal of providing comprehensive protection 
to water quality. 

Riverside Bayview was not a controversial decision. The papers of the late Justice 
Thurgood Marshall reveal that Justice White’s draft opinion was joined by all members 
of the Court within nine days after it initially had been circulated. Two weeks later, after 
purely stylistic changes were made in Justice White’s initial draft, the unanimous decision 
was released on December 4, 1985.^^ The approach employed by the unanimous Court 
in Riverside Bayview was to interpret the scope of the Clean Water Act by examining its 
legislative history and purpose and granting proper deference to the ecological judgments 
of the agencies charged with implementing it. This approach represents the appropriate 
model for judicial review in areas as technical as environmental regulation. 


”474U.S. at 134. 

“ 474 U.S. atl35. 

Percival, Environmental Law in the Supreme Court: Highlights from the Marshall Papers, 23 Env. L. 
Rep. 10606, 13 (1993). 
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III. SOLID WASTE AGENCY OF NORTHERN COOK COUNTY (SWANCC) 

A decade after Riverside Bayview was decided, the Supreme Court decided 
United States v. Lopez, which spawned new challenges to the jurisdictional reach of 
the Clean Water Act. In Lopez, the Court held by a 5-4 majority that the Commerce 
Clause did not give Congress the authority to prohibit the possession of firearms in the 
vicinity of schools because the statute at issue regulated an activity that did not “substan- 
tially affect” interstate commerce. In Solid Waste Agency of Northern Cook County v. U.S. 
Army Corps of Engineers (“SWANCC”) the Court was asked to consider whether 
Congress had the constitutional authority to apply §404 of the Clean Water Act to 
“nonnavigable, isolated, intrastate waters.” 

Relying on Lopez, the petitioner in SWANCC argued that Congress did not 
have the constitutional authority to require it to obtain a federal permit under 
§404(a) of the Clean Water Act before it filled an abandoned sand and gravel pit to 
create a landfill. After the sand and gravel pit closed in 1 960 its excavation trenches 
became permanent and seasonal ponds, and the entire area was overgrown. When 
the county solid waste agency proposed to convert the site into a landfill, the Corps 
initially declined to assert §404 jurisdiction because it believed that the site contained 
no jurisdictional wetlands. Later, it reversed its position upon learning that the site 
was visited by over 100 species of migratory birds. In a preamble to its 1986 
regulations, dubbed the “Migratory Bird Rule,” the Corps had suggested that “waters of 
the United States” include waters that could be used as habitat by migratory birds or 


“514 U.S. 549 (1995). 
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endangered species or to irrigate crops sold in interstate commerce?' The Seventh 
Circuit upheld application of §404(a) to the isolated wetland, finding that because it 
served as habitat for migratory birds, substantial effects on interstate commerce 
could be inferred from the millions of hunters and bird watchers who travel 
interstate in pursuit of birds. 

A sharply divided Supreme Court then reversed the Seventh Circuit’s decision 
by the same 5-4 lineup of Justices who prevailed in Lopez^^ However, the Court 
majority declined to reach the constitutional issue because it found that Congress had 
not intended to allow the Corps to regulated isolated wetlands. Stating that it expected 
a clear statement of Congressional intent to support “an administrative interpretation of 
a statute [that] invokes the outer limits of Congress’ power,” the Court majority 
concluded that the “Migratory Bird Rule” exceeded the Corps’ authority under 
§404(a).^^ In a sharp dissent. Justice Stevens, joined by Justices Souter, Ginsburg and 
Breyer, argued that the Court had misapprehended the meaning of the 1972 Act and 
Congress’s 1977 acquiescence in the Corps more expansive regulations. 

The SWANCC majority sought to confine Riverside Bayview to its facts, while 
refusing to employ the functional approach Justice White had used in deferring to the 
Corps’ ecological judgment concerning the impact of the wetlands on other 
jurisdictional waters. In its brief in SWANCC the Corps had argued that the term 
“isolated wetlands" is misleading. The Corps noted that while the term is used to 

For a comprehensive discussion of the pre-Rapanos history of the Corps’ regulations interpreting the 
scope of federal jurisdiction under the Clean Water Act see Lance D. Wood, Don’t Be Misled: CWA 
Jurisdiction Extends to AH Non-Navigable Tributaries of the Traditional Navigable Waters and to Their 
Adjacent Wetlands, 34 Env, L. Rep. 10187 (2004). 

Solid Waste Agency ofNorthem Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001). 
^^531U.S. at 172, 174. 
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refer to waters that are remote from and lack a surface connection to navigable 
waters, isolated waters may have other hydrologic connections to, and affect the 
quality of, traditional navigable waters, e.g., through groundwater connections and by 
playing important roles in flood and erosion control. Thus, the Corps maintained that 
its regulation “reflects an effort to identify categories of waters the degradation of 
which can be expected to have significant interstate effects, making protection of the 
relevant waters an appropriate subject of federal concern.” 

The SWANCC majority’s expressed constitutional concerns were rooted in 
the notion that regulation of isolated wetlands could significantly impinge on “the 
States’ traditional and primary power over land and water use.”^^ Yet the attorneys 
general of seven states (Iowa, Maine, New Jersey, Oklahoma, Oregon, Vermont, and 
Washington) had filed an amicus brief supporting the Corps’ position in the case. 
They rejected the notion that the Migratory Bird Rule threatened state authority and 
argued that application of §404 to isolated wetlands protected states from the 
interstate impacts of wetlands degradation. 

In January 2003 EPA and the Army Corps of Engineers solicited comment on 
how they should redefine “waters of the United States” in response to SWANCC. 

The two agencies issued a joint memorandum to provide guidance concerning the 
impact of SWANCC on federal jurisdiction under the Clean Water Act (CWA).^^ 
The memorandum stated that SWANCC “squarely eliminates CWA jurisdiction 
over isolated waters that are intrastate and non-navigable, where the sole basis for 


"531U.S. att74. 

“ 68 Fed. Reg. 1991 (2003). 
“ 68 Fed. Reg. 1995 (2003). 
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asserting federal jurisdiction is the actual or potential use of the waters as habitat for 
migratory birds that cross state lines in their migrations.” 

Fearful that EPA and the Corps would adopt regulations providing a more 
restrictive definition of “waters of the United States,” nearly all of the 43 States who 
responded to the agencies’ request for comments opposed any significant narrowing of 
the Corps' Jurisdiction, as did roughly 99% of the 133,000 other comments submitted. In 
December 2003 the agencies announced that they would not issue new regulations. 
Their armouncement closely followed a White House meeting between President 
Bush and several hunting, fishing and conservation groups who urged the President 
not to weaken wetlands protections. Jim Range, chairman of the Theodore Roosevelt 
Conservation Partnership who attended this meeting, applauded the decision, saying: 
“It is hard to overestimate how vital wetlands are to the overall health of American 
wildlife. By clearly stating today that there will continue to be no net loss of 
wetlands, the President has given Americans who care about fish and wildlife a big 
reason to smile. 

SWANCC did not prove to be as damaging to protection of wetlands as some 
had initially feared because most lower courts, including the U.S. Courts of Appeal 
for the Fourth, Sixth, Seventh, Ninth and Eleventh Circuits, interpreted SWANCC as 
restricting federal authority only where it turned solely on the potential presence of 
migratory birds. Only the Fifth Circuit concluded that after SWANCC federal 
jurisdiction extended only to waters that are actually navigable or adjacent to an open 

Thoedore Roosevelt Conservation Partnership, Press Release, “Bush Administration Stands by ‘No Net 
Loss’ of Wetlands, EPA and Army Corps of Engineers Won’t Issue New Rule," Dec. 16, 2003. 

See United States v. Deaton, 332 F.3d 698 (a"" Cir. 2003); United States v. Rapanos, 339 F.3d 447 (6* 
Cir. 2003); United States v. Gerke, 412 F.3d 804 (7* Cir. 2005); Headwaters, Inc. v. Talent Irrigation Dist., 
243 F.3d 526 (9"’ Cir. 2001); Parker v. Scrap Metal Processors, Inc., 386 F.3d 993 (I U Cir. 2004). 
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body of navigable water.^^ However, the decision did create substantial uncertainties 
concerning the scope of federal jurisdiction under the Clean Water Act. 

IV. THE RAPANOS DECISION 

Confusion over the scope of federal jurisdiction under the Act was compounded in 
2006 by the Supreme Court’s Rapanos decision. The decision came about after the Court 
agreed to review two Sixth Circuit decisions that upheld federal jurisdiction over 
wetlands adjacent to the non-navigabte tributaries of navigable waters. The Rapanos case 
involved three parcels of land near Midland, Michigan that each contain wetlands with a 
hydrologic connection to tributaries of navigable waters. Wetlands on two of the parcels 
drain intermittently through a manmade ditch to a creek that flows into navigable waters. 
Wetlands on the third site are in close proximity to the Pine River that flows into Lake 
Huron. After being advised by a consultant that he would need to obtain §404 permits to 
develop the land, John Rapanos, the owner of the parcel, ordered the consultant to 
destroy his report and hired contractors to perform $1 million worth of clearing and 
filling on the three sites. Deliberately defying both a cease-and-desist letter by the 
Michigan Department of Natural Resources and an administrative compliance order by 
EPA, Rapanos filled wetlands on each of the sites. He was convicted of a criminal 
violation of the Clean Water Act, fined $185,000 and sentenced to three years probation. 

Although Rapanos’s criminal conviction initially was vacated by the Supreme Court 
for reconsideration in light of SWANCC, the Sixth Circuit reinstated it and the Supreme 
Court subsequently denied review. However, the Court later agreed to hear Rapanos’ 


” In Rice v. Harken Exploration Co., 250 F.3d 264 (5“‘ Cir. 2001) and In re Needham, 354 F.3d 340 (5* 
Cir. 2003). 

339 F.3d 447 (6‘'' Cir. 2003), cert, denied 541 U.S. 972 (2004). 
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appeal from a civil judgment against him in United States v. Rapanos.^’ It also agreed to 
review a case called Carabell, which involved a 20-acre tract of land, 16 acres of which 
is forested wetlands a mile from Lake St. Clair, the same Michigan lake whose proximity 
to the wetlands had been at issue in Riverside Bayview. 

The Carabell property contains a drainage ditch, excavated from the wetland several 
decades before, which created an earthen berm composed of sidecasted material. While 
the berm blocks immediate drainage of surface water from the wetlands into the ditch, 
which is cormected to a tributary of Lake St. Clair, it is overtopped when water levels are 
particularly high and it contains drainage cuts to facilitate water flow from the wetland 
into the ditch. While the Sixth Circuit had no problem finding that it was an adjacent 
wetland subject to federal jurisdiction under §404,'*^ the Supreme Court agreed to review 
this decision and consolidated the case with the Rapanos case. On June 19, 2006, a 
sharply-divided Court split 4-1-4 in deciding the consolidated cases. 

In an opinion authored by Justice Scalia, a plurality of four Justices (including 
Chief Justice Roberts, Justice Thomas and Justice Alito) endorsed a radically restrictive 
interpretation of “waters of the United States” that would have significantly narrowed the 
scope of federal jurisdiction under the Clean Water Act had it commanded a majority of 
the Court.'*^ WTiile rejecting the petitioners urging to rewrite the Act to apply only to 
waters navigable in fact or susceptible of being so rendered, the plurality relied on a 1954 
dictionary definition of “waters” to conclude that it includes “only relatively permanent, 
standing or flowing bodies or water.” Addressing the difficulty of squaring this 
conclusion with the Court’s unanimous holding in Riverside Bayview, the plurality 

’'376F.3d 629 (6"' Cir. 2004). 

Carabell v. U.S. Army Corps of Engineers, 391 F.3d 704 (6* Cir. 2004). 

Rapanos v. United States, 1 26 S.Ct. 2208 (2006). 
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creatively explained “Riverside Bayview rested upon the inherent ambiguity in defining 
where water ends and abutting (“adjacent”) wetlands begin, permitting the Corps’ 
reliance on ecological considerations only to resolve that ambiguity in favor of treating 
all abutting wetlands as waters.”''^* 

In an opinion authored by Justice Stevens, four dissenting Justices (including 

Justices Souter, Ginsburg & Breyer) argued that federal Clean Water Act jurisdiction 

extends to wetlands adjacent to non-navigable tributaries of navigable waters. They 

argued that the case was squarely controlled by the Court’s unanimous decision in 

Riverside Bayview and that contrary interpretations were inconsistent with the legislative 

history and purposes of the Clean Water Act. 

“The Army Corps has determined that wetlands adjacent to tributaries of 
traditionally navigable waters preserve the quality of our Nation's waters by, 
among other things, providing habitat for aquatic animals, keeping excessive 
sediment and toxic pollutants out of adjacent waters, and reducing downstream 
flooding by absorbing water at times of high flow. The Corps’ resulting decision 
to treat these wetlands as encompassed within the term ‘waters of the United 
States’ is a quintessential example of the Executive’s reasonable interpretation of 
a statutory provision.”"'^ 

Neither of these opinions commanded a majority of the Court because the 
decisive ninth vote was cast by Justice Kennedy who wrote an opinion concurring only in 
the judgment that the decision below should be reversed and the case remanded to the 
lower court. Fortunately, Justice Kennedy sharply rejected the radical narrowing of the 
Act advocated in the Scalia opinion and he acknowledged the importance of broadly 
protecting wetlands. While he agreed with much of the dissent, he supported a remand 
because he wanted the court below to apply a new standard he articulated in his 
concurrence. Justice Kennedy concluded that “to constitute ‘navigable waters’ under the 
“ 126 S.Ct. at 2226 (emphasis in original). 

“ Rapanos v. United States, 126 S.Ct. 2208, 2252 (Stevens, J., dissenting). 
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Act, a water or wetland must possess a ‘significant nexus’ to waters that are or were 
navigable in fact of that could reasonably be so made.” Thus, in Justice Kennedy’s view, 
to successfully assert federal jurisdiction under the Act the govermnent must show that 
“the wetlands, either alone or in combination with similarly situated lands in the region, 
significantly affect the chemical, physical, and biological integrity of other covered 
waters more readily understood as ‘navigable’.” He noted that if the effects are only 
“speculative or insubstantial” the wetlands will not be subject to federal jurisdiction, but 
he concluded that a “reasonable inference of ecological interconnection” can be drawn 
for wetlands adjacent to navigable waters and that he would defer to “regulations 
defining for what wetlands adjacent to non-navigable tributaries of navigable waters such 
inferences reasonably can be made.”’’* 

Because he cast the decisive vote in the case. Justice Kennedy’s view of the 
applicable law now appears to be controlling even though it was rejected by all eight of 
the other Justices. Justice Kennedy himself emphatically rejected the view of the four- 
Justice plurality opinion authored by Justice Scalia. He argued that the limitations it 
seeks to impose on federal jurisdiction “are without support in the language and purposes 
of the Act or in our cases interpreting it.” He explained that the “plurality's first 
requirement — permanent standing water or continuous flow, at least for a period of 
‘some months’ — makes little practical sense in a statute concerned with downstream 
water quality” and has no support in the statutory text even when dictionary definitions of 
“waters” are applied. Justice Kennedy argued that “exclusion of wetlands lacking a 
continuous surface connection to other jurisdictional waters — is also unpersuasive” 
because wetlands are not '“indistinguishable’ trom waters to which they bear a surface 
Rapanos, 126 S.Ct. at 2248 (Kennedy, J., concurring in the judgment). 
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connection.” Thus, he concluded that “the plurality's opinion is inconsistent with the 
Act's text, structure, and purpose.”''^ 

Justice Kennedy and the four dissenting Justices also rejected the plurality’s 
notion that federal jurisdiction should be interpreted narrowly to avoid constitutional 
concerns. As Justice Kennedy emphasized in his opinion, 33 states and the District of 
Columbia filed an amicus brief supporting a broad interpretation of federal jurisdiction 
because it “protects downstream States from out-of-state pollution that they cannot 
themselves regulate”.''* 

Addressing the administrative difficulties of applying his “substantial nexus” 
approach to defining federal jurisdiction. Justice Kennedy suggested that “[tjhrough 
regulations or adjudication, the Corps may choose to identify categories of tributaries 
that, due to their volume of flow (either aimually or on average), their proximity to 
navigable waters, or other relevant considerations, are significant enough that wetlands 
adjacent to them are likely, in the majority of cases, to perform important functions for an 
aquatic system incorporating navigable waters.” For wetlands adjacent to navigable-in- 
fact waters, Justice Kennedy concluded that adjacency can be sufficient for the Corps to 
establish jurisdiction. “Absent more specific regulations, however, the Corps must 
establish a significant nexus on a case-by-case basis when it seeks to regulate wetlands 
based on adjacency to non-navigable tributaries.” Justice Kennedy states that “[wjhere 
an adequate nexus is established for a particular wetland, it maybe permissible, as a 
matter of administrative convenience or necessity, to presume covered status for other 


126 S.Ct. at 2246 (Kennedy, J., concurring in the judgment). 
126 S.Ct. at 2246 (Kennedy, J., concurring in the judgment). 
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comparable wetlands in the region.”^® 

The four dissenting Justices agreed that Justice Kennedy’s “significant nexus” test 

probably will “not do much to diminish the number of wetlands covered by the Act in the 

long run.”^° Indeed, Justice Kennedy himself noted that the very wetlands at issue in 

Rapanos and Cambell are likely to satisfy his “significant nexus” test. He concludes that 

“the end result in these cases and many others to be considered by the Corps may 
be the same as that suggested by the dissent, namely, that the Corps' assertion of 
jurisdiction is valid. Given, however, that neither the agency nor the reviewing 
courts properly considered the issue, a remand is appropriate, in my view, for 
application of the controlling legal standard.”^' 

However, as the four dissenting Justices noted, by requiring site-specific assessments, 

Justice Kennedy’s approach will impose an additional administrative burden that will 

delay the processing of permit applications and create greater uncertainty for all 

concerned. “These problems are precisely the ones that Riverside Bayview’s deferential 

approach avoided.”^^ 

For now, the end product of Rapanos is that the scope of federal jurisdiction 
under the Clean Water Act is highly confused. In an unusual concurring opinion, Chief 
Justice Roberts described the result of the 4-1-4 split as “unfortunate” because “no 
opinion commands a majority of the Court on precisely how to read Congress' limits on 
the reach of the Clean Water Act.” As a result, he noted, “Lower courts and regulated 
entities will now have to feel their way on a case-by-case basis.” Surprisingly, he 
suggested that the situation “readily . . . could have been avoided” if the Army Corps of 
Engineers had issued new regulations after SWANCC clarifying the limits of its 

126 S.Ct. at 2249 (Kennedy, J., concurring in the judgment). 

™ 126 S.Ct. at 2264 (Stevens, J., dissenting). 

126 S.Ct. at 2250 (Kennedy, J., concurring in the judgment). 

126 S.Ct. at 2265 (Stevens, J., dissenting). 
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jurisdictional reach. Citing Chevron, the Chief Justice noted “Given the broad, somewhat 
ambiguous, but nonetheless clearly limiting terms Congress employed in the Clean Water 
Act, the Corps and the EPA would have enjoyed plenty of room to operate in developing 
some notion of an outer bound to the reach of their authority.”^^ Yet because the Chief 
Justice joined in full Justice Scalia’s plurality opinion, which rejected any deference to a 
broader definition of “waters of the United States” than the one articulated by Justice 
Scalia, the Chief Justice’s concurrence contributes further to the confusion. 

While purporting to interpret Congressional intent, the opinions of the Justices in 
Rapanos reflect a much more fundamental split that permeates much of the Court’s 
jurisprudence in reviewing regulatory decisions by administrative agencies. Four 
Justices (Justices Scalia, Thomas, Chief Justice Roberts and Justice Alito) join an opinion 
expressing extreme hostility to a long-standing regulatory interpretation (referring to it as 
a 30- year old “entrenched executive error” and stating that it “would authorize the Corps 
to function as a de facto regulator of immense stretches of intrastate land-an authority 
the agency has shown its willingness to exercise with the scope of discretion that would 
befit a local zoning board”). Four other Justices (Justices Stevens, Souter, Ginsburg and 
Breyer) vote to uphold the regulation because they are willing to defer to the judgment of 
a federal agency that it is essential to achieving the Congressional purpose. The Justice in 
the middle - Justice Kennedy - acknowledges the importance of the regulatory goal 
while seeking to impose new procedural requirements on the agency to avoid 
overreaching. 

126 S.Ct. at 2236 (Roberts, C.J., concurring). 

For a more detailed discussion contrasting the precautionary and reactive approaches to environmental 
regulation embraced by different members of the judiciary, see Robert V. Percival, Environmental Law in 
the 21“ Century, 25 Va. Env, L. J. 1, 9-18 (2007). 

Rapanos, 126 S.Ct. at 2224 (Scalia, J., plurality opinion). 
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Justice Scalia’s group of Justices made highly exaggerated claims that §404 
imposes high costs on landowners while appearing dismissive of the ecological costs of 
filling wetlands. Justice Kennedy correctly calls Scalia’s opinion “unduly dismissive” of 
the “[ijmportant public interests . . . served by the Clean Water Act in general and by the 
protection of wetlands in particular. In a footnote Justice Stevens criticizes the 
plurality’s “antagonism to environmentalism” and its claim that his dissent is “policy- 
laden” by observing that “[t]he policy considerations that have influenced my thinking 
are Congress' rather than my own.”^’ This debate illustrates the sharply contrasting 
views concerning the value of federal regulatory programs to protect the environment 
among the Justice currently on the Court, a split most recently illustrated by the Court’s 
5-4 decision in Massachusetts v. EPA.^^ 

V. CONFUSION IN THE WAKE OF RAPANOS 

The Rapanos decision has spawned considerable and understandable confusion 
over the scope of federal jurisdiction under the Clean Water Act. Within days of its 
announcement, legal challenges premised on Rapanos were being made to environmental 
enforcement actions far beyond the context of the §404 program. Nine days after 
Rapanos was decided a federal district court in Texas dismissed a federal enforcement 
action under the Oil Pollution Act for an oil spill from a pipeline that drained into two 
ephemeral streams in Texas before reaching open waters.^** Like the Clean Water Act, the 
Oil Pollution Act defines “navigable waters” to mean “waters of the United States, 

“ 126 S.Ct. at 2246 (Kennedy, J., concurring in the judgment). 

126 S.Ct. at 2259 n.8 (Stevens, J., dissenting). 

127 S.Ct. 1438 (2007) (A five-Justice majority — Justices Stevens, Kennedy, Souter, Ginsburg and Breyer 
— held that the Clean Air Act does give jurisdiction to EPA to regulate emissions of greenhouse gases that 
contribute to global wanning and climate change and that states have standing to challenge EPA’s failure to 
regulate them over harsh dissents on each issue from Justice Scalia and Chief Justice Roberts, joined by 
Justices Thomas and Alito). 

” U.S. V. Chevron Pipe Line Co., 437 F.Supp. 2d 60S (N.D. Tex. 2006). 
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including the territorial sea.”^° Noting that Justice Kennedy’s “significant nexus” test 
“leaves no guidance on how to implement its vague, subjective centerpiece,” the court 
instead applied “prior reasoning in this circuit” that had narrowly interpreted the scope of 
federal jurisdiction. 

The U.S. Court of Appeals are split on the proper test to apply in the wake of 
Rapanos. The First Circuit has held that federal jurisdiction under the Clean Water Act 
may be asserted if either the test of the plurality or Justice Kennedy’s “significant nexus” 
test is satisfied, though one dissenting judge in the 2-1 panel decision argued that only the 
plurality’s “hydrological cormection” test should apply instead,^* The Seventh Circuit 
and Ninth Circuit have held that only Justice Kennedy’s test is controlling.^^ 

In a case in federal district court in Washington, D.C., the American Petroleum 
Institute and Marathon Oil Company are arguing that Rapanos has invalidated Oil 
Pollution Prevention and Response regulations adopted by EPA in July 2002 because 
their coverage is premised on a pxe-Rapanos understanding of the scope of federal 
authority.*^ One group of amici in that case are arguing alternatively that “any legal 
standard as amorphous as the Kennedy ‘significant nexus’ test raises due process 
concerns and should be avoided.”*'' 

While only time will tell how lower courts sort out the confusion engendered by 
the Court’s 4-1-4 split in Rapanos, it would be highly damaging for the environment if 
Rapanos leaves a significant portion of wetlands adjacent to the nonnavigable tributaries 

U.S.C. §2701(21). 

“ U.S. V. Johnson. 467 F,3d 56 {l“ Cir. 2006). 

U.S. V. Gerke Excavating, Inc., 464 F.3d 723 (7"' Cir. 2006); No. Calif. River Watch v. City of 
Healdsburg, 457 F.3d 1023 (9"’ Cir. 2006). 

“ American Petroleum Institute v. Johnson, No. l:02-cv-02254-PLF (D.D.C.) 

“ Brief Amicus Curiae of Pacific Legal Foundation, et al., in Support of Plaintiffs in American Petroleum 
Institute v. Johnson, No, 1 :02-cv-02254-PLF (D.D.C.), March 2, 2007. 
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of navigable waters unprotected by §404. Justice Kennedy’s plurality opinion does not 
seem to contemplate such a result, though it may yet transpire due to the administrative 
difficulties of conducting case-by-case assessment under his amorphous “significant 
nexus” test. While Justice Kennedy and Chief Justice Roberts urged the Corps to issue 
new regulations to ease this burden, the guidance document released by EPA and the 
Corps last month does not appear to be directly responsive to these invitations. 

On June 5, 2007, EPA and the Corps jointly issued a guidance document on 
“Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos 
V. United States and Carabell v. United States."^^ A Question and Answer sheet 
distributed with the guidance specifies that it is not intended to “either expand or contract 
CWA jurisdiction, but rather to effectively implement the decision by the Supreme Court 
in Rapanos.”^^ The guidance generally provides federal jurisdiction may be asserted over 
waters that meet either Justice Kennedy’s “significant nexus” test or the plurality’s 
“hydrological connection” test. 

The guidance states that the agencies will continue to assert jurisdiction over (1) 
traditional navigable waters, (2) wetlands adjacent to traditional navigable waters, (3) 
non-navigable tributaries of traditional navigable waters that are relatively permanent 
(with a typical year-round or seasonal flow), and (4) wetlands that directly abut such 
tributaries. It provides that jurisdictional decisions will be made “based on a fact- 
specific analysis to determine whether [the following] have a significant nexus with a 
traditional navigable water:” (1) non-navigable tributaries that are not relatively 
permanent, (2) wetlands adjacent to non-navigable tributaries that are not relatively 

“ 72 Fed. Reg. 31824 (June 8. 2007). 

“ Corps and EPA Responses to the Rapanos Decision, Key Questions for Guidance Release (June 2007). 
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permanent, and (3) wetlands adjacent to but that do not directly abut a relatively 
permanent non-navigable tributary. Jurisdiction generally will not be asserted over 
swales or erosional features that carry low-volume, infrequent or short duration flows and 
ditches draining only uplands that do not carry a relatively permanent flow of water. The 
guidance is relatively nebulous concerning how to establish a site-specific showing of 
significant nexus, citing various considerations such as flow characteristics and functions 
of tributaries and hydrologic and ecologic factors. 

It is not possible to predict with precision what effect the guidance and Rapanos 
will have over the scope of federal jurisdiction. Prior to the issuance of the Court’s 
decision EPA stated that 53% of streams in the U.S. (excluding Alaska) were headwater 
streams and that 59% were either intermittent or ephemeral, putting them at risk if the 
Corps’ interpretation of “waters of the United States” was rejected. EPA and the Corps 
now assert their belief that “many of these streams will be able to satisfy one of the 
standards established in the Rapanos decision.”^’ The question of how difficult and 
expensive it will be to establish that these areas satisfy one of the standards remains an 
important concern. 

The consequences of a substantially more restrictive interpretation of the scope of 
federal jurisdiction clearly extend beyond the §404 program. As the govermnent noted in 
its brief in Rapanos, the same term “defines the scope of regulatory jurisdiction to be 
exercised under other provisions of the CWA. See, e.g., 33 U.S.C. 1342 (pollutant 
discharge permits); 33 U.S.C. 1321 (oil-spill prevention and clean-up); 33 U.S.C. 1313 
(water quality standards).”** Thus, it is not surprising that the confusion Rapanos created 

" Ibid. 

Brief for United States, Rapanos v. United Slates, at 20. 
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for the §404 permit program is now spreading to other vita! programs to protect the 
environment from water pollution and oil spills. A more restrictive interpretation of the 
scope of federal authority will enable polluters to dump their pollutants in areas not 
subject to federal jurisdiction.*^ 

VI. CONCLUSION: CONGRESS SHOULD CLARIFY THE SCOPE OF FEDERAL 
JURISDICTION UNDER THE CLEAN WATER ACT 

In light of the enormous confusion created by the Court’s 4-1-4 split in Rapanos, 
Congress should act to amend the Clean Water Act to clarify the scope of federal 
jurisdiction over the “waters of the United States.” In the wake of Rapanos lower courts 
are now applying either or both of two approaches that have been expressly rejected by a 
majority of the Justices of the Supreme Court. Indeed, the most prevalent response to 
Rapanos has been case-by-case application of the amorphous “significant nexus” test — a 
test that is rejected by all the Justices of the Court save for its author, Justice Kennedy. 

The Rapanos decision also has spurred litigation challenging other federal 
programs to prevent or remediate oil spills and to control other forms of water pollution. 
These are problems that cannot easily be fixed through an agency rulemaking or 
adjudication, which is likely to take years without resolving the fundamental 
interpretative split among the Justices that is at the root of Rapanos. 

The simplest approach would be for Congress to return the scope of federal 
jurisdiction under the Clean Water Act to that which prevailed prior to SWANCC and 
Rapanos. This approach should command bipartisan support because it would endorse 
the very interpretation of “waters of the United States” so ably advanced by the Bush 

® See Lance D. Wood, Don’t Be Misled: CWA Jurisdiction Extends to All Non-Navigable Tributaries of 
the Traditional Navigable Waters and to Their Adjacent Wetlands, 34 Env. L. Rep. 10187, 10195-96 
(2004). 
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administration in both cases. This approach also would ensure that agencies need not 
revise regulations that predate SWANCC snd Rapanos. It would promote legal stability 
by retaining long-held interpretations well known to agency officials and the private bar. 

There is an easy way to accomplish this goal. Congress should adopt legislation 
making unmistakably clear that it intends for the scope of federal jurisdiction under the 
Clean Water Act to provide protection to the waters of the United States to the fullest 
extent of legislative authority under the Constitution. In a separate dissenting opinion in 
Rapanos Justice Breyer explained his view that “the authority of the Army Corps of 
Engineers under the Clean Water Act extends to the limits of congressional power to 
regulate interstate commerce.” Congress should respond to SWANCC and Rapanos by 
simply confirming this understanding. Because the nation’s waters “are so various and so 
intricately interconnected,” the only way to achieve the Congressional goal of restoring 
and maintaining their “chemical, physical, and biological integrity” “is to write a statute 
that defines ‘waters’ broadly and to leave the enforcing agency with the task of restricting 
the scope of that definition, either wholesale through regulation or retail through 
development permissions.”^® This is what Congress tried to do, even though the Supreme 
Court has now mled that Congress did not speak clearly enough for it to get the message. 

To be sure, some of the Court’s confusion is understandable because of the use of 
the term “navigable waters,” which confusingly invokes an entirely different era of 
federal regulatory interest predating the birth of comprehensive federal programs to 
protect the environment. As discussed in Part I above,^' a comprehensive federal 
regulatory program to protect the nation’s waters rests on firm constitutional foundations 

™ 126 S.Ct. at 2266 (Breyer, J,, dissenting). 

See text at pp. 5-6, supra. 
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wholly apart from the concept of navigability, as even Justice Rehnquist explicitly 
acknowledged,’^ 

Next spring while on sabbatical I will be teaching environmental law in China as 
a J. William Fulbright Scholar. I will have the privilege of working with some of China’s 
top environmental law professors and public interest lawyers who are fighting against 
long odds to strengthen their country’s environmental laws to combat horrendous 
pollution problems that seriously threatens public health. The U.S. has avoided the dire 
problems afflicting China’s water resources today in large part because of the strength of 
our Clean Water Act. It would be most unfortunate if the U.S., which is urging 
developing countries to upgrade their environmental laws, were to allow erosion of the 
vital protections this Act provides. 

Justice Scalia concluded part of his plurality opinion in Rapanos by dismissing 
fears that “narrowing the definition of ‘the waters of the United States’ will hamper 
federal efforts to preserve the Nation’s wetlands.” He deemed such fears irrelevant by 
blaming Congress for not enacting “a Comprehensive National Wetlands Protection Act,” 
the “wisdom” of which he declared to be “beyond our ken.” He concluded: “What is 
clear, however, is that Congress did not enact one when it granted the Corps jurisdiction 
over only ‘the waters of the United States.’”’^ Congress is uniquely capable of setting 
Justice Scalia straight. 


Kaiser Aetna v. United States, 444 U.S. 164, 173 (1979). See also Environmental Law Institute, 
Anchoring the Clean Water Act; Congress’s Constitutional Sources of Power to Protect the Nation’s 
Waters, July 2007. 

Rapanos v. United States, 126 S.Ct. at 2228 (2006). 
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Governor Brian Schweitzer 
State of Montana 

1301 East 6'*’ Ave. Helena, MT 59601 
(406) 444-3111 


"Status of the Nation's Waters, Including Wetlands, Under the Jurisdiction of the 
Federal Water Pollution Control Act." 

Full Committee U.S. House Transportation and Infrastructure 

Montana Governor Brian Schweitzer 

July 17, 2007 


The Clean Water Act has been a tremendous success in cleaning up and protecting 
Montana's and the nation’s lakes, rivers, trout streams, and wetlands. We urge you to 
support the Clean Water Authority Restoration Act, a bill that was introduced in the last 
Congress that is expected to be reintroduced soon, in order to ensure that the Act 
continues to safeguard all of the State's waters that have been historically protected by 
this important law. 

The State of Montana contains hundreds of thousands of acres of water resources 
including streams, rivers, lakes and wetlands. Water is one of Montana’s greatest 
resources. Therefore, we are very concerned about any possible loss of Clean Water 
Act jurisdiction over these waters since they provide drinking water, revenue, wildlife 
habitat and aesthetic beauty for the enjoyment of everyone living in or visiting the “Last 
Best Place." 

In recent years, long-settled Clean Water Act principles have been undermined by two 
narrowly divided U.S. Supreme decisions that have unreasonably questioned whether 
Congress intended the law to protect certain streams, rivers, wetlands and other waters 
that are not “navigable in fact" but that have, in fact, been covered by the federal law for 
over 30 years. 

These decisions, in the SWANCC case in 2001 and the 2006 Rapanos-Carabeil cases, 
have opened the door for polluting industries to begin an on-going campaign to erase 
decades of progress in cleaning up the nation’s rivers, lakes, streams, ponds, wetlands 
and coastal waters by working to eliminate Cl^an Water Act protections for the majority 
of the nation's streams, rivers, and wetlands. 

The waters in Montana most at risk of novy losing federal Clean Water Act protections 
include creeks, small streams, seasonal rivers and waters, and depressional wetlands, 
fens, wet meadows, and slope wetlands. These waters in Montana are critical to our 
rural economy. Farmers and ranchers alike rely on access to clean water and on-going 
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drought conditions of the past several years have heightened our awareness of their 
needs. Tourism is also very significant to Montana and supports an important 
recreational component of our economy. Just last week, some Montana rivers and 
streams were being closed to fishing due to low flows and high water temperature which 
threaten aquatic life. These streams also provide many critical functions to our urban 
residents. For example, more than 340,000 Montanans rely on public drinking water 
systems that get some or all of their water from intermittent or headwater streams. 

Of Montana’s 192,198 total stream miles, we estimate that 136,002 miles are 
intermittent or headwater streams - 71%'percent of all stream miles in the State. If the 
scope of “waters of the United States” were reduced to only those streams that have 
perennial flow or are traditionally navigable, Montana would lose federal Clean Water 
Act support over the majority of stream miles in the state. 

All ephemeral, intermittent and perennial streams within Montana are tributaries to three 
federally navigable waterways in Montana - the Missouri, Yellowstone and Kootenai or 
are tributaries to interstate navigable waters such as the Clark Fork. We believe that all 
upstream tributaries to these waters along with wetlands are an integral part of our 
nation's watersheds and thus affect the health of all waters of the United States. 

With respect to wetlands, we estimate that the State contains approximately 840,300 
acres of wetlands, roughly 0.9 percent of the State. But while wetlands cover only a 
small part of Montana, the ecologic and economic importance of these waters far 
outweighs their relative size. 

For example, certain depressional wetlands cppld be considered to be ‘isolated’ and 
thus outside the scope of the Clean Water Act based on the recent court decisions are 
located within a half mile of the Big Blackfoot River, a blue ribbon trout stream, drinking 
water source, tourist magnet and national^treasure made famous by the movie “A River 
Runs Through it.” Imagine a 50-gailon drum of PCB’s or other highly mobile 
bioaccumulating pollutant, such as mercury, leaking into one of these depressional 
wetlands. There would be a high probability that a ground water to surface water 
connection exists to transport contaminate from the wetland into the Blackfoot River. 
This is an example of a hydrologic connection between ‘isolated’ waters and “waters of 
the United States." The isolated wetland needs to be protected to protect the river. 

Other types of non-adjacent wetlands and waters in Montana that could be potentially 
affected by any limitation on the scope of jurisdictional waters include fens, wet 
meadows, seeps, slope wetlands, ponds and lakes. These unique ecosystems provide 
water to an otherwise arid and often harsh landscape. Wetland areas such as fens, wet 
meadows and ponds are critical to maintaining healthy species diversity and keeping 
species off the Federal threatened and endangered species list. 

We believe that it is critical to retain Clean Water Act jurisdiction to regulate deposition 
or fill, discharge of pollutants and other deleterious activities even within so-called 
‘isolated’ waters. 
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Passage of the Clean Water Authority Restoration Act is the best way to ensure that all 
of the water resources in Montana remain fully protected, reaffirm Congress’ original 
intent to eliminate pollution at its source, and restore clarity and certainty to the law we 
and most other states rely upon to limit water pollution. 

The bill reaffirms that the Act is intended to cover all of the waters of the United States, 
it does so by replacing the term ‘navigable waters’ and replaces it with the term ‘waters 
of the United States,’ This term is then defined based on the definition used by the U.S 
EPA and Army Corps of Engineers in their Clean Water Act implementing regulations 
since the early 1970s. Finally, the bill bolsters Congress' authority to protect these 
categories of waters using all of its legislative .authorities under the U.S. Constitution. 

Again, we urge you to co-sponsor the Clean Water Authority Restoration Act to provide 
a clean and healthy future for Montana and the nation. 
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Don’t Be Misled; CWA Jurisdiction Extends to 
All Non-Navigable Tributaries of the Traditional 
Navigable Waters and to Their Adjacent Wetlands 
(A Response to the Virginia Albrecht/Stephen Nickelsburg 
ELR Article, to the Fifth Circuit’s Decision In re Needham, 
and to the Supreme Court’s Dicta in SWANCC) 

by Lance D. Wood 


T he September 2002 edition of the Environmental Law 
Reporter's (ELR's) News Analysis published a truly 
remarkable Article: Could SWANCC Be Right? A New 
Look at the Legislative Histoiy of the Clean Water Act, by 
Virginia S. Albrecht and Stephen M. Nickelsburg.* Acasual 
reader of the Article might not understand how revolution- 
ary and far-reaching the conclusions and analysis of that Ar- 
ticle are. regarding the geographic jurisdiction of the Clean 
Water Act (CWA).^ In fact, the authors seem to go to some 
lengths to conceal the radical implications of their own con- 
clusions while admitting that their Article does seek to over- 
turn “long-entrenched assumptions’* that the federal courts 
and agencies that implement the CWA have had for more 
than three decades regarding the extent of the CWA’s geo- 
graphic jurisdiction.^ 

Read carefully and with an understanding of the subject 
matter, the Albrecht/Nickelsburg Aniclc assens the follow- 
ing: based on Albrecht’s and Nickelsburg’s interpretation of 
the U.S. Supreme Court’s decision in Solid Waste Agency of 
Northern Cook County (SWANCC) v. U.S. Army Corps of 
Engineers,^ plus those authors’ highly innovative reading of 
the legislative history of the Federal Water Pollution Con- 
trol Aet (FWPCA) of 1972, i,e., the first effective federal 
CWA, the geographic jurisdiction of the CWA at present is 
actually only a tiny fraction (my estimate is less than I %) of 
what the U.S. Environmental Protection Agency (EPA), the 


Mr. Wood received his B.A. from the University of Richmond in 1970; his 
J.D., cum laude, in 1973 from the University of Michigan; and his LL.M., 
with highest honors, from George Washington University in 1978. Mr. 
Wood is the Assistant Chief Counsel, Hnviranmenlal Law and Regulatory 
Programs. U.S. Anny Corps of Engineers (the Corps), and a Professori^ 
Lecturer in Law at the George Washington University Law School. Mr. 
Wood has worked for the Corps' headquarters as an environmental lawyer 
since May 1976. This Article expresses only the personal views of Mr. 
Wood and does not necessarily reflect the official positions of the Corps. 

1. Virginia S. Albrecht & Stephen M. Nickelsburg, Could SWANCC 
Be Right? A New Look at the Legislative History of the Clean Water 
Act, 32 ELR 11042 (Sept. 2002). 

2. 33 U.S.C. §§1251-1387. ELR Stat. FWPCA §§101-607. For pur- 
poses of simplicity and convenience, this Article sotnetimes uses the 
familiar term “CWA” to refer to the Federal Water Pollution Control 
Act (FWPCA) of 1972, and its subsequent Amendments in 1977 and 
1987. This Article uses the terra FWPCA of 1972 when referring 
specifically to that enactment, Pub. L. No. 92-500, 866 Slat. 844 
(Oct. 18. 1972). 

3. See Albrecht & Nickelsburg. supra note 1. at 1 1043. 

4. 531 U.S. 159, 31 ELR 20382 (2001). 


U.S. Army Corps of Engineers (the Corps), and other fed- 
eral agencies, plus most of the federal courts, had previously 
believed. According to the Albrecht/Nickelsburg Article, 
the geographic jurisdiction of the CWA since 1972 has al- 
ways been limited essentially to those major U.S. water- 
ways that currently support (or historically supported) com- 
mercial navigation, plus .some wetland areas that actually 
and directly adjoin open water areas of those “traditional 
navigable waters of the United States.” Most significantly^ 
the Albrccht/NickeLsburg Article asserts that none of the 
myriad non-navigabic tributaries of the navigable waters 
have ever been subject to CWA jurisdiction. That disturbing 
conclusion follows naturally from the Albrecht/Nickelsburg 
assertion that the FWTCA of 1972 did not assert jurisdiction 
over any non-navigable tributaries, and that later amendments 
of the CWA. such as the FWPCA Amendments of 1 977, did 
not cleaiiy and explicitly assert Jurisdiction over such tributar- 
ies. Consequently, the Albrecht/Nickelsburg Article effec- 
tively claimed that the CWA of today has no Jurisdiction over 
any non-navigable tributaries (unless, that is, some unknown, 
legal scholar in the future can find a clear and explicit state- 
ment in the FWPCA Atnendments of 1 977 that asserted CWA 
jurisdiction over such tributaries, a contingency that Albrecht 
and Nickelsburg apparently believe to be impossible). 

If the Albrecht/Nickelsburg Article were correct, then the 
FWPCA of 1 972 could never have addressed, and the CWA 
of today could not address, the problem of water pollution 
with any degree of effectiveness because (after that Article’s 
revelations) any person or corporation wanting to dispose of 
toxic chemical wastes or any other pollutant could dump 
those pollutants into any non-navigable tributary stream 
that flows into the traditional navigable waters, or dump 
pollutants into wetlands adjacent to that tributary stream, 
free of any CWA prohibition or restriction, and immune 
from any possible CWA civil or criminal penalty. The fact 
that such potentially toxic pollutants dumped irresponsibly 
(but very economically) into non-navigable tributaries 
would soon wash downstream with the receiving waters, 
would be taken into the out-take pipes for our nation’s pub- 
lic drinking water supplies, and would poison people, as 
well as fish, shellfish, and wildlife, is not discussed as a 
concern in the Albrecht/Nickelsburg Article. If one were 
to believe and take seriously the assertions of the Al- 
brecht/'Nickeisburg Article regardingpast and present CWA 
jurisdiction, one would have to conclude that its authors 
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have di<5covered “the Holy Grail” of polluters; the prover- 
bial “Dumpers Bill of Rights,” rendering the CWA a tooth- 
less nullity. 

Since the publication of the AlbrechtT^ickelsburg Article 
in September 2002, 1 have waited patiently for ELR to pub- 
lish a follow-up Article doing one of two things: first, some 
learned professor of la w could publish a full refutation of the 
Albrecht/Nickelsburg Article, exposing its conclusions and 
analysis as erroneous, which they assuredly are. In the alter- 
native, Albrecht and Nickclsburg could publish an admis- 
sion that their Article was actually intended to be a lengthy, 
humorous hoax, comparable to similar literary hoaxes per- 
petrated by earlier writers such as Benjamin Franklin, H.L. 
Mencken, and Mark Twain. Of course, the humorous point 
of the original Albrecht/Nickelsburg Article would be that 
clever lawyers can “prove” virtually anything about a stat- 
ute through a creative and highly selective use of legislative 
history materials. 

Since September 2002, 1 have been disappointed to see 
that neither of those two types of follow-up Article has been 
published in ELR. That fact left open the possibility that 
some unwary reader of the Albrecht/Nickelsburg Article, 
c.g., a federal judge, a law clerk working fora federal court, 
a practicing lawyer, or a potential polluter, w'ho is not famil- 
iar with this specialized area of the law could read and ac- 
cept the Albrecht/Nickelsburg Article, in whole or in part, as 
a sound and reliable legal analysis of the past and current ju- 
risdiction ofthe CWA/ That Article could even be regarded 
as “authority,” and its conclusions could be adopted and fol- 
lowed by some federal court decision. 

In fact, the Albrecht/Nickelsburg Article and its conclu- 
sions arc all too likely to be embraced by certain legal practi- 
tioners, polluters, or even judges who consider themselves 
opponents of federal regulation or as advocates of the “pri- 
vate property rights” movement because the Article pro- 
vides a colorable, superficially plausible legal basis for 
reaching a result that some very much desire, i.e., rolling 
back federal environmental regulation, and curtailing the ju- 
risdiction of the CWA in particular. The fact that some fed- 
eral judges were and are predisposed to reach that result is 
common knowledge and was refiected in obiter dicta in the 
U.S. Coun of Appeals for the Fifth Circuit’s decision, y?/ce v. 
Harken Exploration Co.,^ and in several federal district 
court decisions cited witii approval in the Albrecht/Nickcls- 
burg Article.’ As discussed hereinafter, even the Court’s 

5. The aulhor!! of the Albrecht/Nickelsburg Article represented it to be 
an objective, reliable piece of legal scholarship. Nevertheless, as a 
reader considers whether Albrecht and Nickclsburg are really disin- 
terested legal scholars regarding this subject, one should know that 
both Albrecht and Nickclsburg have been actively involved as advo- 
cates representing various development interests and in litigating 
cases that raise the same fundamental legal issues concerning CWA 
jurisdiction that their Article addresses. For example, the recent de- 
cisions of the U.S. Court of Appeals for the Fourth Circuit in United 
Slates V. Deaton, 332 F.3d 698, 33 ELR 20223 (4th Cir. 2003). and 
United Stales v. Newdunn Associates, 344 F,3d 407 (4th Cir. 2003), 
and the decision ofthe U.S. Court of Apfsalsforthe Sixth Circuit in 
United States v. Raparws, 339 F.3d 447, 33 ELR 20249 (6th Cir. 
2003), cite Albrecht and Nickelsburg as anomeys on the brief fev the 
defendants or as attorneys for amici curiae supporting the defen- 
danLs. Similarly, Albrecht presented oral argument and otherwise 
advocated on behalf of the defendants in the Fifth Circuit case, fn re 
Needham, No. 02-30217 {5th Cir. Dec. 16, 2003). 

6. 250 F.3d 264. 31 ELR 20599 (5lh Cir. 2001). 

7. See the decisions cited in Albrecht & Nickelsburg, supra note 1, at 
11042 n.lO. 


majority decision in SWANCC contains some ill-considered 
obiter dicta language that has been exploited by the Al- 
brecht/Nickelsburg Article, the Rice Fifth Circuit panel, and 
others to support the allegation that the CWA currently has 
no jurisdiction over non-navigable tributaries. 

On December ] 6, 2003, my fears appeared to be realized 
when a three-judge panel ofthe U.S. Court of Appeals for 
the Fifth Circuit handed down its decision In re Needham.^ 
In that decision the Fifth Circuit restated as obiter dicta 
the assertions that CWA jurisdiction is limited essentially to 
navigable-in-fact waters, as the Fifth Circuit had earlier 
stated as dicta in Rice. According to the Needham deci- 
sion's dicta; 

The CWA [is] not so broad as to permit the federal gov- 
ernment to impose regulations over “tributaries” that are 
neither themselves navigable nor truly adjacent to navi- 
gable waters.^ Consequently, in this circuit ... a body of 
water is subject to regulation [under the CWA only] if the 
body of w'ater is actually navigable or adjacent to an 
open body of navigable w'ater.’ 

To be sure, the Fifth Circuit’s pronouncements in Need- 
ham regarding the alleged lack of CWA jurisdiction over 
non-navigable tributaries are obiter dicta, as were similar 
Fifth Circuit assertions in Rice. Moreover, when one reads 
carefully the entirety of the Fifth Circuit’s Needham deci- 
sion, one notices many ambiguities and unanswered ques- 
tions about precisely what that decision’s dicta means. For 
example, it is unclear what water bodies the Fifth Circuit’s 
Needham panel would consider to be “adjacent” to naviga- 
ble-in-fact water bodies, etc. Nevertheless, one can only 
conclude from the emphatic dicta in the Needham and Rice 
decisions that the Fifth Circuit is likely to adopt a narrow in- 
terpretation of CWA jurisdiction whenever a case eventu- 
ally is decided by that court of appeals requiring an actual 
holding of law governing the subject. 

The fundamental CWA jurisdictional issues addressed in 
the Albrecht/Nickelsburg Article, in the obiter dicta of the 
Fifth Circuit’s Needham and Rice decisions, and by dicta in 
the Court’s SWANCC decision, are of great importance to 
the United States, its environment, and the health and wel- 
fare of its people. As discussed hereinafter, there now ap- 
pears to be a likely future .split among the federal circuits re- 
garding what the remaining jurisdiction ofthe CWA is after 
SWANCCy so the Court will probably have to clarify the 
matter sooner or later. Because the assertions regarding 
CWA jurisdiction made by the Albrecht/Nickelsburg Arti- 
cle, the Fifth Circuit's Needham and Rice dicta, and the inac- 

8. No. 02-30217 (5Eh Cir, Dec. 16, 2003). 

9. See Rice. 250 F.3d at 269 n.8. 

10. In re Needham, No. 02-30217. The Fifth Circuit’s obiter dicta ia 
Needham presents a noteworthy example of “judicial activism” 
since that dicta’s assertions about how very narrow the jurisdiction 
of (he CWA allegedly is were not part of any holding of law, and 
were quite unnecessary to the decision of the case, The strident na- 
ture of the Needham dicta is reflected in a gratuitous (and mislead- 
ing) quotation from that dicta, which apparently was supposed to be 
cluracterizing the BPA and Corps regulations that were upheld by 
Fourth Circuit and Sixth Circuit’s decisions chat had been cited 
in the Needham dicta just preceding the following quotation: “In 
this circuit the United States may not simply impose regulations 
ovtt puddles, sen'ers . . . and the like Id. (emphasis added). 
As is explained in the last footnote of this Article, that quotation 
is not a fair or accurate characierizacion of EPA or Corps regula- 
tions or of the Fourth and Sixth Circuit decisions that have up- 
held those regulations. 
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curate dicta from the SWANCC decision are wrong as a mat- 
ter of law and potentially disastrous to the environment and 
public health of the United States, a thoughtful refutation of 
those assertions is needed. 

This Article does not purport to be a comprehensive legal 
analysis of either the total geographic jurisdiction of the 
eWA or of the full legislative history of the CWA. Similarly, 
this Article does not attempt to address all of the fundamen- 
tal constitutional law and administrative law issues raised 
by the Fifth Circuit’s Needham dicta.'' Nonetheless, as an 
attorney whose legal career has been devoted in large mea- 
sure to dealing with the Rivers and Harbors Act of 1899 
(R&H Act of 1899), the traditional navigable waters of the 
United States, and with “the waters of the United States” 
regulated under the CWA, I hope in this Article to expose 
many of the significant errors of the Albrecht/Nickelsburg 
piece and of the Fifth Circuit’s and Court’s dicta that consti- 
tute much of the alleged “legal authority” relied on in that 
Article. I hope that this Article will help make the case that 
the CWA has had jurisdiction over the full tributary system 
ofthe navigable waters from 1972 to the present, and that the 
eWA’s jurisdiction over non-navigable tributaries and their 
adjacent wetlands remains intact despite the Court’s 
SWANCC decision and those who would exaggerate the im- 
plications of its obiter dicta. As John Locke once observed, 
one can make a contribution to human knowledge if one 
merely helps to clear a future building site of clutter, even if 
one has neither the time nor the means to build a noble edi- 
fice on the site that one has helped to clear. 

Despite its many errors and misrepresentations, the Al- 
brecht/Nickelsburg Article is really quite important to 
the ongoing legal debate about the post-i’fF/f^CCjuris- 
diction of the CWA, for a very telling reason. As the Al- 
brecht/Nickelsburg Article itself explains, no federal 
agency and very few federal courts or legal scholars thus far 
have been willing to implement or even take very seriously 
what Albrecht and Nickelsburg allege to be the far-reaching 
legal implications of the SWANCC decision's obiter dicta 
regarding CWA jurisdiction. One primary reason why all 
federal agencies and most federal courts have read the 
SH-^A^CC decision naiTowly is that its obiter dicta seems 
ill-considered, unsupported by precedent or other legal au- 
thority, and generally unconvincing. The AlbrcchtTJickcls- 
burg Article describes this problem more diplomatically 
as follows; 

There arc several possible reasons for this resistance to 
SWANCC. . . . [T]he lower courts . . . face long-cn- 
trenched assumptions that the CWA extends to the 
broadest possible constitutional bounds. Moreover, al- 
though the SW.‘iNCC opinion itself is clear, it is written in 
Chief Justice William H. Rehnquist's signature spare 


1 1 . The Fifth Circuit’s dicta in Seedham stated that the Fifth Circuit will 
give no deference to £PA and Corps regulations that for decades 
have asserted CWAjurisdicUon overnon-navigablc tributaries. The 
apparent reason for that legal conclusion is that, allegedly, the U.S. 
Constitution gives the federal government no authority to regulate 
non-navigable tributaries of the traditional navigable wai^ of the 
United Slates (except, it seems, for a few non-navigable, tributary 
water bodies that are inunediately proximate to those navigable wa- 
ters, whatever that means). The judge who authored the Needham 
decision did not feel it necessary to cite any authority or reasoning to 
justify those controversial legal conclusions, other than that judge’s 
interpretation of SWANCC. This Article addresses similar assertions 
of constitutional law in the discussion of the Corps of Engineers’ fi- 
n^ruleof April 3, 1974, i«yrfl notes 80-121 and accompanying text. 


style, expending only a few paragraphs in rejecting the 
broad theory of CWA jurisdiction and offering no de- 
tailed discussion of why the conventional wisdom has 
been wrong.*^ 

When one reads the discussions of post-SWANCC CWA 
jurisdiction presented in the Fifth Circuit’s Needham and 
Rice decisions, and in the various federal district court deci- 
sions that the Albrecht/Nickelsburg Article cited with ap- 
proval, one is even more struck by the paucity of thoughtful 
legal analysis or legal authority offered to support or justify 
the conclusions about CWA jurisdiction pre.sented by those 
decisions. As a result, the reader of those decisions comes 
away with the disquieting impression that the judges writing 
those legal opinions well understood the result that was 
wanted, i.e., a radically truncated jurisdiction for tbe federal 
CWA, but were unable to find a convincing legal basis to 
support that result (other than ipse dixit, which is never 
very persuasive). 

It seems likely that the Albrecht/Nickelsburg Article was 
written and published in ELR to provide an intellectually re- 
spectable foundation of legal authority and legal analysis to 
support and justify the dicta in SWANCC, Rice, and similar 
decisions, c.g., Needham, all of which would “roll back” the 
geographic jurisdiction of the federal CWA to the narrow 
limits of navigable-in-fact water bodies of the traditional 
navigable waters of the United States.'^ Obviously, Al- 
brecht and Nickelsburg published their Article hoping that 
their legal analysis would be adopted and followed by fed- 
eral court holdings in many future CWA eases. Neverthe- 
less, when one examines the Albrecht/Nickelsburg Article 
carefully, one learns that that Article’s legal analysis and 
conclusions are just as unpersuasive as the poorly justified 
dicta from the 5WC4A^CC, Rice, and Needham decisions that 
Albrecht and Nickelsburg wrote their Article to support 
and propagate. 

At the outset, one should understand that there arc some 
subtle differences between the ultimate conclusions of the 
Fifth Circuit’s Rice and Needham dicta, the Court’s dicta in 
SWANCC, and the conclusions ofthe Albrecht/Nickelsburg 
Article. The Fifth Circuit’s dicta, as quoted above from the 
Needham decision, boldly declares that the CWA’s exi.sting 
jurisdiction is limited to open bodies of actually navigable 
waters, plus any water body immediately adjacent, i.e., im- 
mediately proximate, to actually navigable open waters. 
The Court’s dicta in SWANCC was ambiguous, much less 
clear and definitive than the Fifth Circuit's, and thus has 
been open to widely varying interpretations. As a result, the 
federal district courts and circuit courts of appeals have in- 
terpreted the SWANCC precedent in totally inconsistent 
ways, as discussed hereinafter. 

The Albrecht/Nickelsburg Article was cagey and some- 
what disingenuous when presenting its ultimate conclusions 
concerning the CWA’s existing jurisdiction. Albrecht and 
Nickelsburg clearly assert that the jurisdiction of the 
FWPCA of 1972 was limited to navigable-in-fact, open wa- 
ter areas of the traditional navigable waters, and that the 
1972 Act excluded from its jurisdiction all non-navigable 


12. Albrecht & Nickelsburg, supra note 1, al 11043. 

13. The Albrecht/Nickelsburg Article practically says as much: “The 
ibcsis of this Article is that the resistance to SWANCC is unfounded, 
and that the history of the Federal Water Pollution Control Act 
(FWPCA) Amendments of 1972 shows that the Court’s interpreta- 
tion of Congress’ original ifiietit is correct.” Id. at 11043. 
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tributaries and ail adjacent wetlands. However, the 
Albrecht/Nickelsburg Article also concludes that the 
FWPCA Amendments of 1977 expanded the 1972 Act’s ju- 
risdiction to include wetlands actually adjoining open, navi- 
gable-in-fact waters. The Albrecht/Nickelsburg Article 
strongly implies, but never explicitly states, that the exist- 
ing eWA has no jurisdiction over non-navigable tributar- 
ies and their adjacent wetlands, leaving open the unlikely 
but theoretical possibility that some unknown person in the 
future might identify either “clear text” or “evidence of 
clear congressional intent” from the FWPCA Amend- 
ments of 1977 to justify the inclusion of some unspecified 
class of non-navigable tributaries as part of the existing 
eWA’s jurisdiction.^'* 

My Article tries to take into account the subtle distinc- 
tions just noted between the conclusions of the Al- 
brcchtNickelsburg Article, versus the bolder conclusions 
of the Fifth Circuit's dicta in Needham and Rice, versus the 
Court’s ambiguous dicta in SWANCC. Nevertheless, those 
subtle differences are generally not of great importance in 
understanding the fundamental legal questions under dis- 
cussion herein. As a practical matter, it seems fair to state 
that the conclusions regarding the jurisdiction of the 
FWPCA of 1972 and of the existing CWA made by the Al- 
brecht/Nickclsburg Article are essentially the same as the 
conclusions presented by the Fifth Circuit’s dicta on that 
subject in Rice and Needham. Consequently, for the most 
part this Article addresses the assertions, legal analysis, and 
conclusions of the Albrecht/Nickelsburg Article, and docs 
not always cite the Fifth Circuit’s dicta in Rice and Needham 
as well. If this Article succeeds in refuting the fundamental 
assertions and conclusions of the Albrccht/Nickclsburg Ar- 
ticle, it also will have effectively refuted the conclusions of 
the Fifth Circuit’s dicta in Rice and Needham, since the 
Fifth Circuit’s dicta is supported by very little other than 
ipse dixit. 

This Article first explains the practical implications of the 
assertion of both the Albrecht/Nickelsburg Article and the 
Fifth Circuit’s dicta that the geographic jurisdiction of the 
FWPCA of 1972 was limited, and that the jurisdiction of the 
existing CWA is limited, essentially to the open, navigable- 
in-fact portions of the traditional navigable waters of the 
United States. Those navigable-in-fact water bodies consti- 
tute a tiny fraction of the total tributary system that flows 
into those navigable waters. Second, this Article demon- 
strates how the Albrecht/Nickelsburg Article’s assertion 
that the FWPCA of 1972 did not assert jurisdiction (and that 
Article’s ali-but-ccrtain conclusion that the CWA still does 
not have jurisdiction) over non-navigable tributaries would 
render the CWA completely unable to deal with the problem 
of water pollution that the U.S. Congress sought to address 
through the FWPCA of 1 972 (as well as through subsequent 
amendments of the FWPCA). Third, this Article analyzes 
one by one the primary grounds offered by the Al- 
brecht/Nickclsburg Article to support its assertion that the 
FWPCA of 1972 did not assert jurisdiction over non-navi- 
gablc tributaries. In the procc.ss, this Article demonstrates 
that the Albrecht/Nickelsburg Article’s alleged “legislative 
history” of the FWPCA of 1 972 offered to justify and sup- 
port that Article’s conclusions is a misrepresentation of the 
1972 Act and of its legislative history. Fourth, this Article 


14. See id. at 1 1056. 


demonstrates that the Corps of Engineers’ final rule of April 
3, 1974, which was referenced in the Court’s SWANCC 
dicta, and which the Albrecht/Nickelsburg Article relied on 
as crucial support for its conclusions, in fact provides no- 
meaningful support for that Article’s assertions about the 
jurisdiction of the FWPCA of 1972 or about the CWA’s 
current jurisdiction.'^ Finally, this Article discusses 
briefly the FWPCA Amendments of 1977, which further re- 
fute the conclusions of Albrecht and Nickelsburg and ofthe 
Fifth Circuit's Needham dicta concerning the CWA’s cur- 
rent jurisdiction. 

The Albrecht/Nickelsburg Article’s Claim That the 
FWPCA of 1972 Did Not Assert Jurisdiction Over the 
Non-Navigable Tributaries to the §10 Navigable 
Waters Is Radically at Odds With the Generally 
Accepted View of the 1972 Act’s Jurisdiction, and 
Regarding the CWA’s Current Jurisdiction 

The Albrecht/Nickelsburg Article Asserted That Congress 
Limited the Geographic Jurisdiction of the FWPCA of 
1972 to the Traditional Navigable Waters of the United 
States Regulated Under §10 of the Rivers and Harbors 
Act of 1899 

Based on the authors’ interpretation of the SWANCC deci- 
sion and on their interpretation ofthe alleged legislative his- 
tory of the FWPCA of 1972, the Albrecht/Nickelsburg Arti- 
cle asserted the following: 

Congress intended the coverage of the CWA to . . . in- 
clude: waters that were or had been navigable in fact or 
which could reasonably be made so; waters landward of 
the harbor lines; and intrastate, navigable waters that arc 
linked to intrastate [sic; in context, Albrecht and 
Nickelsburg must have meant “interstate”] commerce 
via overland connections. Any waters beyond these 
“navigable waters” were to remain “waters of the 
State.”'* 

At several other places in their Artiele, Albrecht and 
Nickelsburg clearly reiterated the assertion that Congress 
limited the jurisdiction of the FWPCA of 1972 to the §10 
traditional navigable waters, and excluded from FWPCA 
jurisdiction all non-navigable tributaries of the naviga- 
ble watere.'^ 

Even though the Albrecht/Nickelsburg Article emphati- 
cally claims that Congress limited the jurisdiction of the 
FWPCA of 1972 to the § 10 navigable waters, that Article 
also concedes that CWA jurisdiction also now exists over 
wetlands that “immediately adjoin a navigable water and 
have a regular surface hydrological connection to that wa- 
ter.”'* That latter concession is not consistent with the al- 
leged congressional intent regarding the jurisdiction of the 
FWPCA of 1972 quoted above, but is a necessary conces- 


15. U.S. Aimy Corps of Engineers, Permits for Activities in Navigable 
Waters or Ocean Waters, 39 Fed. Reg. 12115 (Apr. 3, 1974). 

16. See Albrecht & Nickelsburg, supra note 1, at 11055. 

17. See id. at 11054: “In other words, the Corps' original definition [of 
CWA jurisdiction in the Corps’ 1974 final rule] captured the intent 
of dte statute: to protect the navigable waters as traditionally de- 
fined,” See also id. at 1 1055; “The Corps’ 1974 regulation, which 
were limited to the traditional navigable waters, properly captured 
Congress’ intent in regulating the 'navigable waters’ in 1972.” 

18. W.su 11058. 
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sion, because it reflects the Albrecht/Nickelsburg Article’s 
narrow interpretation of the Court’s holding in United States 
V. Riverside Bayview Homes. Inc. The Albrccht/Nickels- 
burg Article attempts to rationalize the inconsistency be- 
tween the alleged intent of Congress regarding the jurisdic- 
tion of the FWPCA of 1 972 versus the outcome of the/fiver- 
side Ba}^’iew Homes decision as follows. According to Al- 
brecht and Nickelsburg, the Corps and EPA rulemakings of 
1 975, 1 977, etc., that asserted jurisdiction over wetlands ad- 
jacent to §10 navigable waters were all illegal, i.e,, not au- 
thorized by law, because those regulations were contrary to 
the intent of Congress clearly expressed in the FWPCA of 
1972 to restrict CWA jurisdiction to navigable-in-fact §10 
navigable waters. Nevertheless, those illegal agency rule- 
makings were partially ratified by Congress in the FWPCA 
Amendments of 1977 and, thus, were subsequently upheld 
in part by the Court’s Riverside Bayi’iew Homes decision, 
but only regarding CWA jurisdiction over wetlands actually 
adjoining open water areas of navigable-in-fact §10 na\i- 
gable waters. Because allegedly the FWPCA of 1972 did 
not assert jurisdiction over non-navigablc tributaries, and 
because the FWPCA Amendments of 1977 did not explic- 
itly and clearly assert CWA jurisdiction over non-navigablc 
tributaries, Albrecht and Nickelsburg assert that the CWA 
has never had jurisdiction (and almost certainly does not 
currently have jurisdiction) over any non-navigabie tribu- 
tary or over any wetlands adjacent to non-navigable tribu- 
taries. The Albrccht/Nickelsburg Article docs leave open 
the theoretical possibility that in the future some unknown 
legal scholar might discover a hitherto unnoticed clear and 
explicit provision in the FWPCA Amendments of 1 977 that 
would demonstrate that Congress actually did assert CWA. 
jurisdiction over non-navigable tributaries in the FWPCA 
Amendments of 1977. However, the Albrecht/Nickclsburg 
Article strongly implies that such a discovery is so unlikely 
as to be virtually impossible. Thus, according to Albrecht 
and Nickelsburg, we can be all but certain that the CWA’s 
existing jurisdiction does not extend to any non-navigable 
tributary or to any wetlands adjacent to any non-navigablc 
tributary.^'’ Of course, the Fifth Circuit’s dicta in Rice and 
Needham is fully consistent with that conclusion. 

For the benefit of readers who may not be familiar with 
this area of the law, a brief explanation of the Al- 
brecht/Nickclsburg Article’s assertions regarding CWA ju- 
risdiction and some definition of terms may be necessary. 
Remarkably, the Albrecht/Nickelsburg Article alleged that 
the total geographic reach of the FWPCA of 1 972, and of the 
current CWA, is limited to only a portion of the traditional 
“navigable waters of the United Slates” and to some of their 
adjacent wetlands. The expression “traditional navigable 
w aters of the United Stales” is a legal term of art further de- 
fined below; that term is used synonymously with the ex- 
pression, “the §10 navigable waters.” In general terms, ac- 
cording to the Albrecht/'Nickelsburg Article, the FWPCA of 
1972 had, and the existing CWA almost certainly has, juris- 
diction over only that portion of the traditional navigable 
waters of the United States that is “navigable-in-fact,” i.e., 
currently capable of supporting commercial navigation, 
such as barge traffic, plus a few modest additions to those 
traditional navigable waters. The additions to navigable- 

19. 474 U.S. 121, 16 ELR 20086 (1985). 

20. See Albrecht & Nickelsburg, supra note 1, generally, and specifi- 
cally at 11054-56. 


in-fact waterways recognized in the Albrecht/Nickelsburg 
Article as also subject to CWA jurisdiction are: (i) water- 
ways that historically carried commercial navigation but 
that no longer do so because those w'aterways are no lon- 
ger navigable-in-fact; (2) a few large, navigable-in-fact, 
intrastate lakes such as the Great Sait Lake in Utah; and 
(3) wetlands immediately adjoining open water areas of the 
traditional navigable waters and having a regular surface 
connection to those navigable waters. Excluded from the 
Albrecht/Nickelsburg conception of the jurisdiction of both 
the FWPCA of 1972 and of the current CWA are the vast 
majority of rivers, creeks, streams, lakes, ponds, impound- 
ments, sloughs, swamps, and so on that constitute the total 
tributary system that feeds into and supplies the fresh water 
in the limited “traditional navigable waters of the United 
States.” The Albrecht/Nickelsburg Article clearly stated 
that the FWPCA of 1 972, and almost certainly the existing 
CWA, have never had jurisdiction over non-navigable trib- 
utaries or their adjacent wetlands.^* 

The term “the navigable waters of the United States” is a 
legal term of art that has been defined over the years by nu- 
merous decisions of the Court and the federal circuit courts, 
as those courts have defined what water bodies are subject to 
certain federal statutory authorities, and also, of course, sub- 
ject to federal authority under the U.S. Constitution. After 
1972, federal courts and legal commentators began to call 
“the navigable waters of the United States” the "traditional 
navigable waters of the United States" to clearly distinguish 
that term from the much more extensive geographic juris- 
diction of the FWPCA of 1972, the first version of the CWA. 
The FWPCA of 1972 also asserted juri.sdiction over “navi- 
gable waters,” but gave that term a new and much broader 
definition as “the waters of the United States, including the 
territorial scas.”^ 

The federal courts have determined that the traditional 
navigable waters of the United States, speaking generally, 
constitute the geographic jurisdiction of two important fed- 
eral regulatory statutes, §§9 and 10 of the R&H Act of 
1899 .'^Section 9 of the R&H Act of 1899 requires federal 
approval of all dams, dikes, bridges, and causeways that 
would span a navigable waterway and potentially block 
navigation. Section 10 of the R&H Act of 1899 requires a 
permit from the Corps for any other type of structure or 
work in the navigable waters. Because the Corps’ long-es- 
tablished regulatory program under §10 of the R&H Act of 
1 899 has been determined by many federal courts as extend- 
ing throughout, but no further than, the traditional navigable 
waters of the United States, this Article will refer to that lim- 
ited set of traditional navigable w-alers of the United States 
as “§10 navigable w'atcrs.” 

Generally speaking, the §10 navigable waters arc subject 
to the federal navigation servitude, which ensures the right 
of the federal government to develop, alter, and protect all 
navigable waters of the United States to enhance navigation, 
without having to pay compensation under the Fifth 
Amendment to the Constitution.^^ As a general matter, the 


21. See id. at 1 1057: “If. as the Supreme Court stated in SWANCC, Con- 
gress in 1972 intended to regulate only the navigable waters, then the 
original CWA did not include non-navigable tributaries.” 

22. See 33 U.S.C. §502(7). 

23. Id. §§401. 403. 

24. See. e.g.. United States v. Rands, 389 U.S, 121 (1967); United Stales 
V. Cherokee Nation of Okla., 107 S. Q. 1487 (1987). 
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public also has a right to navigate freely on all §10 navigable 
waters.^* The navigable waters of the United States include 
all areas (including wetlands) below the mean high tide line 
for tidal water bodies and below the ordinary high water- 
mark for nontida! waterbodies.^^ Based on this body of fed- 
eral court decisions, for many years the Corps (the primary 
federal agency authorized by Congress to protect and de- 
velop the navigable waterways) has defined by regulation 
the extent of federal government jurisdiction over the tradi- 
tional “navigable waters of the United States,” i.e.. the §10 
navigable waters, as follows: 

General Definition. Na\igable waters of the United States 
are those waters that arc subject to the ebb and flow of the 
tide and''or are presently used, or have been used in the 
past, or may be .susceptible for use to transport interstate 
or foreign commerce. A determination of navigability, 
once made, applies laterally over the entire surface of the 
waterbody, and is not extinguished by later actions or 
events which impede or destroy navigable capacity.^’ 

The Albrecht/Nickelsburg Article introduces some con- 
fusion regarding the geographic extent of the traditional 
navigable waters of the United States, i.c., the jurisdiction of 
§§9 and I Oof the R&H Act of 1899, and thus of the CWA as 
w'cll, when that Article at least twice indicates that a water 
body is not subject to any of those federal statutes’ jurisdic- 
tion merely because that water body is subject to the ebb and 
flow of the tide.^® Apparently the Aibrecht/Nickeisburg Ar- 
ticle identifies as traditional navigable waters of the United 
States only those portions of tidal waters that arc actually 
navigable-in-fact, and would exclude from R&H Act of 
1899 jurisdiction all tidal water bodies and their adjacent 
tidal wetlands that are not actually navigable by commercial 
vessels hut that nonetheless lie below the mean high tide 
line. Thus, the Albrecht/Nickelshurg Article apparently 
would exclude from the definition of the traditional waters 
of the United States, and perhaps from CWA jurisdiction as 
well, vast areas of tidal marshes, mud flats, shallow waters, 
etc., that lie below the mean high tide line but that are not 
navigable in fact, i.e., cannot actually suppon commercial 
navigation.” The Albrecht/Nickelsburg Article is wrong on 

25. But see Kaiser Aetna v. United States, 444 U.S. 164, 10 ELR 20042 
(1979). 

26. See generally 33 C.F.R. pt. 329. 

27. Id. §329.4. The AlbrcchyNickelsburg Ardcle cites many of the im- 
portant federal court decisions that have defined the '‘traditional nav- 
igable waters of the United States,” so those citations will not be re- 
peated here. See Albrecht & Nickelsburg, supra note I , at 1 J 043-44. 
Note that the genera] definition of the navigable waters of the United 
States from the Corps' regulations does not incorporate the “second 
test of The Daniel Ball case” as a prerequisite for a water body to 
qualify as a navigable water of the Unit^ States. That fine point is 
primarily relevant regarding the jurisdiction of §§9 and 10 of the 
Rivers mid Harbors Act of 1 899 over certain land-locked, intrastate, 
navigable-in-fact lakes such as the Great Salt Lake in Utah. That sub- 
ject is discussed further below. 

28. See the Albrecht & Nickelsburg summary of CWA jurisdiction, 
Albrecht & Nickelsburg, ruprn note I, at 11055, and their definition 
of the “traditional navigable waters,” id. at 11044. Both of those 
statements exclude “waters subject to the ebb and flow of the tide” as 
a. separate, independent category of the traditional navigable waters. 
Nevertheless, in at least two other places in their Article, they seem 
to suggest that tidal waters might [»ssibly be a separate category of 
the traditional navigable waters after all, and thus might be subject to 
jurisdiction under at least § 1 0 of the Rivers and Har^rs Act, even if 
not under the CWA. See id. at 11047, 11050. 

29. Of course, the Albrecht/Nickelsburg Article presumably would rec- 
ognize CWA jurisdiction over some tidal wetland areas if those 


that point, as demonstrated by court decisions such as 
United Stales \\ Stoeco Homes, but that is a relatively 
minor error presented by the Albrecht/Nickelsburg Article. 
For purposes of this discussion, the important assertion of 
the Albrecht/Nickelsburg Article is that the FWPCA of 
1972 never had, and thus that the current CWA almost cer- 
tainty docs not have, jurisdiction over any of the non-navi- 
gable tributaries of the §10 navigable waters, or over any 
wetlands adjacent to those non-navigable tributaries. 

The Attempt of the Albrecht/Nickehburg Article (and of 
the Fifth Circuit s Needham Dicta) to Read Out of the 
Jurisdiction of the FWPCA of 1972, and of the Current 
CWA, All Non-Navigable Tributaries Would Effectively 
Nullify Those Important Federal Statutes 

As is generally understood, ever since enactment of the 
FWPCA of 1972, EPA, other federal agencies, and the vast 
majority of the federal courts have defined the geographic 
jurisdiction of that statute, and ofthe CWA as subsequently 
amended in 1977 and 1987, much more broadly than the 
limited geographic jurisdiction of the traditional navigable 
waters of the United States, i.e., the “§ 1 0 navigable waters.” 
(Note: there was one short-lived exception to that general- 
ization, the Corps ofEngineers’ final rule of April 3, 1974, 
which was overturned as contrary to law on March 27, 1975; 
that rule is di.scussed at length helow.) From 1972 to the 
present, federal CWA jurisdiction has included not only 
the entirety of the §10 navigable waters of the United 
States, but also all interstate water bodies, intrastate, iso- 
lated but navigable water bodies (such as the Great Salt 
Lake), and, most importantly for this discussion, all non- 
navigable tributaries that flow into any of the water bodies 
listed above and all wetlands adjacent to any of those water 
bodies or tributaries.^’ 

Ofcourse, there is a remarkable contrast between the lim- 
ited geographic reach of the FWPCA of 1972, and ofthe ex- 
istingCWA, as construed by the Albrecht/Nickelsburg Arti- 
cle, compared with the vastly more extensive geographic 
reach ofthe CWA as construed to date by all federal agen- 
cies and the majority of the federal courts. If the Al- 
brechl/Nickelsburg Article were correct in asserting that the 
FWPCA of 1 972 had, and the current CWA almost certainly 
has, jurisdiction only over the § 1 0 navigable waters, plus the 
few modest additions noted above, that highly restricted 
area would constitute only a tiny fraction of the total tribu- 
tary system that constitutes all of the “waters of the United 
States” as that concept has been understood by EPA, other 
federal agencies, and the federal courts since 1972 (prior to 
the new revelations of the Albrecht/Nickelsburg Article, 
that is). The question of just how small that fraction would 
be cannot be answered with absolute precision and calls for 
some professional judgment. To arrive at a rough estimate,! 
consulted with several professional experts now working 
for the Corps whose job it is to implement both the CWA and 
the R&H Act of 1 899, and with EPA experts who implement 
the CWA. Based on those consultations, my best estimate is 

wetlands actually abut open water areas of navigabie-in-facl §10 
navigable waters, since that is the Albrecht/Nickelsburg interpreta- 
tion of the limited bolding of the Court in United States v. Riverside 
Bayview Homes, 474 U.S. 121, 16 ELR 20086 (1985). 

30. 498 F.2d 597, 4 ELR 20390 (3d Cir. 1974). 

31. See 33 C.F.R. pt. 328 and specifically id. §328.3(a). 
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that the total length of the rivers, streams, and other water 
bodies that would constitute the total geographic jurisdic- 
tion of the FWPCA of 1 972, and of the existing CWA, under 
the Albrecht/Nickelsburg Article’s assertions would 
amount to less than 1% of the area over which EPA and the 
Corps now assert CWA jurisdiction, i.e., in 2004.^^ Of 
course, prior to the substantial reduction of CWA jurisdic- 
tion caused by the Court’s SWANCC decision in 2001. that 
small fraction would have been even smaller. This remark- 
able result is explained by the fact that the total length of the 
§10 navigable waters is quite small in comparison to the 
very large length of the huge number of non-navigab)e 
rivers, creeks, streams, impoundments, lakes, bayous, ponds, 
sloughs, swamps, marshes, etc., that constitute the total 
aquatic tributary system that feeds into the navigable waters 
and supplies them with fresh water. That contrast is one in- 
dication of the radical nature of the Aibrecht/NickeKsburg 
Article’s assertions that in itself should make any reader 
view that Article’s assertions with some degree of skepti- 
cism. 

A second reason why the Albrecht/Nickelsburg Article 
and the Fifth Circuit's Needham dicta cannot possibly be 
correct is based on the notion that if someone proposes a rev- 
olutionary new interpretation of an important federal stat- 
ute’s jurisdiction, which interpretation would render that 
statute totally ineffective, that new interpretation is proba- 
bly wrong. 

The Albrecht/Nickelsburg Article’s (and Fifth 
Circuit’s Needham Dicta's) Assertions Regarding the 
Jurisdiction of the FWPCA of 1972, and of the 
Existing CWA, W'ould Mean That No Provision of 
Either of Those Statutes Could Possibly Deal 
Effectively With Water Pollution 

The Assertion of the Albrecht/Nickelsburg Article (and of 
the Fifth Drew/fr Needham Dicta) That the FWPCA of 
1972 Had, and the Existing CWA Almost Certainly Has. 

No Jurisdiction Over Any of the Non-Navigable 
Tributaries That Flow Into the §10 Navigable Waters 
Would Eliminate the Jurisdiction of Every CWA Provision 
Over Those Tributaries, Not Just CWA §404 

The Albrecht/Nickelsburg Article misrepresents the poten- 
tial significance of the extraordinarily restricted CWA juris- 
diction that their .Article assens is legally mandated by their 
interpretation of the SWANCC decision and their interpreta- 
tion of the eWA’s legislative history. The Albrecht/Nickels- 
burg Article consistently addresses the jurisdiction of the 
CWA as a whole, but it nonetheless discusses the implica- 
tions of its conclusions only for the Corps’ regulation of 
wetlands and other waters of the United States under 
CWA §404. The Albrecht/Nickelsburg Article remains 
curiously silent about how its conclusions would affect 


32. To cite one example, the statistics for the Missouri River and its tiitv- 
utaries are as follows: according to experts in the Corps of Engineers 
Northwest Division, the total length of the tradidonal navigable wa- 
ters of the United States, i.e., §10 navigable waterways, for the Mis- 
souri River and tributaries watershed is 3,151 miles. Accevding to 
those same experts, a conservative estimate of the total length of the 
§10 waters plus all of the tributaries to those §10 waters would be 
greater than 559,669 miles. Thus, for the Missouri River and tribu- 
taries, the total length of the §10 waters would be less than 1% 
(.56297%) of the lo^ length of the full tributary system of the Mis- 
souri River and tributaries. 


the other provisions of the CWA or the many forms of wa- 
ter pollution that the CWA has addressed since 1972 and 
currently addresses.^^ 

Because the Albrecht/Nickelsburg Article would appear 
at first glance to address only CWA §404 jurisdiction over 
wetlands, any reader of that Article could easily be misled 
regarding the significance of the Article’s far-reaching as- 
sertions regarding the jurisdiction of the FWPCA of 1972 
and of the existing CWA. It is true that vast amounts of eco- 
logically valuable wetlands adjacent to the innumerable 
non-navigable tributaries to the traditional navigable waters 
(and adjacent to tidal waters that are not navigable in fact) 
would He beyond CWA jurisdiction if the Albrccht/Nickels- 
burg Article’s allegations were correct. It is also true that the 
unregulated and uncontrolled destruction of those wetlands 
w'ouid adversely affect water quality and flood control for 
the navigable and interstate water bodies lying downstream 
and would destroy valuable fish and wildlife habitat, etc. 
However, the most disturbing, but unstated, implications of 
the Albrecht/Nickelsburg Article do not relate to wetlands 
or CWA §404, but to ail the numerous aspects of water pol- 
lution addressed by the many other provisions of the CWA. 

Essential Background Information on the CWA 

For the benefit of readers who may know very little about 
the CWA, it is important to understand that the CWA was en- 
acted as the FWPCA of 1972 to provide a comprehensive, 
national, interstate solution for a perceived national crisis 
concerning water pollution. Some background information 
regarding the CWA is especially important so that a reader 
can “sec through” the fallacious arguments presented in the 
Albrecht/Nickelsburg Article, suggesting that the United 
Statc.s has never really had, and has never really needed, an 
effective federal CWA. because, allegedly, state, local, and 
“voluntary” efforts will suffice to control water pollution, 
just as in the good old days before enactment ofthe FWPCA 
of 1972.’* 

Prior to 1972 the United States had relied on an ineffec- 
tive assortment of state, local, and federal statutes, plus 
common-law “nuisance” remedies, to deal with the inter- 
state problem of water pollution. As a result, by 1972 most 
of the nations’s important waterways were either already 
polluted to a dangerous degree or were rapidly becoming so. 
For example, in 1 972 Lake Erie presented a well-known ex- 
ample of an interstate water body that was so fouled by in- 
dustrial and sewer discharges that it could no longer support 
a healthy population of fish or other aquatic life and was re- 
garded as dangerous for human uses, such as swimming. 
The Cuyahoga River in Cleveland, Ohio, was so polluted by 

33. To cite merely one example, the Albrecht/Nickelsburg Article slates 
that even though the Article has revealed that many of the wetlands 
previously believed to be subject to regulation by the Corps under 
CWA §404 are now beyond CWA jurisdiction, those wetlands can 
suU be protected, because: "The federal government has non-regula- 
tOTj' pograms that create incentives to conserve or restore wetlands, 
and pivaie groups commonly buy or preserve wetlands. Many states 
have their own wetland programs, and many who had left them dor- 
mant have expanded them after SWANCC.” Albrecht & Nickeis- 
burg, supna note 1, at 11058. In contrast, the Article is remarkably si- 
lent regarding the vast reaches of non-wetland water bodies that 
would be stripped of CWA protection by their assertions about 
CWA jurisdiction, and regarding potential pollution of those waters 
and of the navigable waters located downstream. 

34. See id. 
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petroleum and other chemical wastes that on at least one 
well-publicized occasion the river itself caught fire. The Po- 
tomac River in the vicinity of Washington, D.C., w'as com- 
monly regarded as a smelly, open sewer in which few fish 
could survive and in which no sensible person would swim. 

One reason why the state and local governments had 
proven themselves both incapable of and unwilling to con- 
trol water pollution in the years before the FWPCA of 1972 
was the “transboundary” nature of the water pollution prob- 
lem. caused by the fact that multiple states and local govern- 
ments shared the same river, lake, bay, etc. Thus, for exam- 
ple, no “downstream” state or community could benefit sub- 
stantially from local efforts to control water pollution so 
long as upstream states and communities continued to send 
their uncontrolled, polluting wastes downstream. Instead, 
most states engaged in a “race to the bottom,” refusing to 
spend local tax dollars on pollution abatement, or to jeopar- 
dize eunent or potential industrial development, by enact- 
ing effective state or local measures to control water pollu- 
tion. State or local adoption of such expensive pollution 
control measures would cause polluting indu.stries to move 
to lower cost states that did not regulate water pollution. 
Moreover, many of the “clean water” benefits that would be 
derived from state or local efforts to control water pollution 
would be enjoyed not by local residents who would bear the 
costs, but instead by the residents of other states or commu- 
nities that shared the same water body, especially by those 
living “downstream.” Meanwhile, any state with strong pol- 
lution control regulation would lose industry to competing 
states and still suffer from water pollution coming from 
other, e.g., “upstream,” states. 

Consequently, in 1972 Congress responded to the per- 
ceived national water pollution crisis by enacting the 
FWPCA of 1972, the first effective federal CWA. FWPCA 
§301 declared that “the discharge of any pollutant by any 
person shall be unlawful” unless such a discharge had been 
authorized under one of the various regulatory programs 
that the FWPCA created.^* Among the regulatory programs 
created by the FWPCA of 1972 to control water pollution 
was CWA §402, through which EPA and the stales that 
would later assume re.sponsibility for administering that 
program would bring under control virtually every kind of 
polluting industrial and sewer discharge into any of “the W'a- 
ters of the United States.”^^ The new FWPCA also included 
many other important provisions, addressing such issues as 
enforcement,^' citizens lawsuits.^® etc. 

Of course, ever since the FWPCA’s enactment, legal 
practitioners, federal agencies, and the federal courts have 
been dealing with difficult questions about what classes of 
aquatic areas are subject to the geographic jurisdiction of the 
federal CWA and what types of aquatic areas arc beyond 
federal jurisdiction and reserved for regulation by the state 
governments, For purposes of this “nutshell” summary of 
the CWA, it may suffice to say that, after the Court’s 
SWANCe decision but prior to the revolutionary revelations 
of the Albrecht/Nickclsburg Article, it was generally be- 
lieved that the federal CWA had jurisdiction at a minimum 
over the full tributary system of the § 1 0 navigable wafers, so 


35. See 33 U.S.C. §1311. 

36. See id. §1342. 

37. See id. §1319. 

38. See id ^1365. 


that the CWA could protect those waters from every kind of 
pollution. However, after the ^IF^A^CCdecision, it has been 
widely believed that the CWA generally does not have juris- 
diction over truly “isolated,” intrastate, non-navigable wa- 
terbodies, such as vernal pools or playa lakes that have no 
discernible “hydrologic connection” to the tributary system 
of the §10 navigable waters. 

Every Provision of the CWA Shares the Same Geographic 
Jurisdiction 

Ever since enactment of the FWPCA of 1972, the jurisdic- 
tional scope of the entire CWA. and for every section 
thereof, has been defined by the same CWA term, “naviga- 
ble waters,” which is defined in the statute to mean “the wa- 
ters of the United States, including the territorial scas.”^’ 
Because every provision of the CWA since 1 972 has always 
retied for its geographic juri.sdiction on precisely the same 
statutory term, “the waters of the United States,” the juris- 
dictional boundaries of the CWA are, and have always been, 
the same for every provision in the Act. Consequently, the 
assertion of the Albrecht/Nickelsburg Article that more than 
99% of the total tributary system of the § 1 0 navigable wa- 
ters were not subject to the jurisdiction of the FWPCA of 
1972, and almost certainly are not subject to the existing 
CWA, would effectively nulliiy all of the vital CWA provi- 
sions that have effectively protected our nation’s waters 
from pollution since 1972. 

As described below, the federal government has defined 
the term “the waters of the United States” in regulations, and 
the regulatory definitions for that term governing the vari- 
ous provisions and programs of the CWA arc identical, as 
mandated by the common statutory definition of the same 
term.^'^ Consequently, the Albrecht/Nickclsburg Article’s 
assertion that the FWPCA of i972’sjurisdictiondidnot, and 
the existing CWA*s jurisdiction almost certainly docs not, 
include any of the non-navigabie tributary streams that flow 
into traditional navigable waters would take away from all 
of those tributaries the protections of every CWA provision, 
including, for example, the all-important CWA §§301 and 
309; the CWA §402 permit program, which covers all pol- 
luting discharges other than dredged or fill materia!; all 
CWA provisions relating to water quality standards, oil pol- 
lution prevention and cleanup, toxic effluent standards and 
prohibitions, e.g., CWA §307, etc.; as well as the permit pro- 
gram for discharges of dredged or fill material (CWA §404). 
As will be demonstrated below, such a result would have 
rendered any effort to control water pollution through the 
FWPCA of 1972, or under the exi-stingCWA, impossible. It 
is hard to imagine that Congress intended such a nonsensi- 
cal result from its landmark clean water legislation enacted 
as the F\kT*CA of 1972, and from the FWPCA as subse- 
quently amended. 

The Albrecht/Nickelsburg Article does not state or even 
suggest that the geographic reach of the various provisions 
of the CWA vary, or could vary, from one CWA section to 
another. But what other notion could possibly explain those 
authors’ studied silence regarding the implications of their 
assertions regarding the jurisdiction of the FWPCA of 
1972, and of the existing CWA, for all aspects of water pol- 


39. Id. §1362(7). 

40. See. e.g., 33 C.F.R. §328.3(a). 
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lution? In any event, there is no legitimate basis for assert- 
ing that the geographic jurisdiction of CWA §404 is differ- 
ent in any way from thejurisdictional reach of all other sec- 
tions of the CWA under federal statutes and regulations as 
they exist now. 

The executive branch agencies (through rulemakings) 
and the federal courts (through their decisions) have been 
construing the geographic jurisdiction of the CWA and the 
various sections thereof for more than 30 years. During ait 
of that time there has been near unanimity that the entire 
CWA has one, unified geographic jurisdiction, based on one 
statutory definition of ‘the waters of the United States.”^* 
The Albrecht/Nickeisburg Article cited no federal court de- 
cision or other legal authority to the contrary. 

Moreover, the well-known opinion of then-Attomey 
General Benjamin R. Civiletti, dated September 5, 1979, 
stated the following: 

The term “navigable waters” ... is a linchpin of the Act 
.... critical not only to the coverage of [§]404, but also to 
the coverage of the other pollution control mechanisms 
established under the Act, including the [§}402 permit 
program for point source discharges, the regulation of 
discharges of oil and hazardous substances in [§}31 1 . . . 
and the regulation of discharges of vessel sewage in 
(§]312 . ... Its definition is not specific to [§]404, but is 
included among the Act’s general provisions. It is, there- 
fore, logical to conclude that Congress intended that 
there be only a single judgment as to whether — and to 
what extent — any particular water body comes within 
thejurisdictional reach of the federal government’s pol- 
lution control authority. We find no support either in the 
statute or its legislative history for a conclusion that a 
water body would have one set of boundaries for pur- 
poses of dredged or fill permits under [§]404 and a dif- 
ferent set for purposes of the other pollution control mea- 
sures in the Act. On this point I believe there can be no 
serious disagreement.*^ 

It is significant that since enactment of the FWPCA of 
1 972, the federal courts have agreed with the Civiletti opin- 
ion’s conclusion that the CWA has one, unitary geographic 
jurisdiction, identical in scope and extent for all CWA sec- 
tions and programs; all federal agencies have accepted the 
conclusions of the Civiletti opinion since it was signed in 
1 979, and liave reflected that fact in their regulations. Con- 
sequently, when the Albrecht/Nickeisburg Article asserted 
that the FWPCA of 1972 excluded, and that the existing 
CWA almost certainly excludes, all non-navigable tributar- 
ies of the §10 navigable waters from their jurisdiction, that 
assertion would deprive all of those tributaries of the protec- 
tion from pollution provided by every important section of 
the CWA. not merely CWA §404. 

As explained above, my estimate is that the total length of 

41. 33 U.S.C. §1362(7). 

42. 43 Op. Atl’y Gen. No. 15, ai 5 (Sept. 5, 1979). 

43. During the first Reagan Administration, the U.S. Departmenlof Jus- 
tice (D03) conducted an infonnal review of the 1979 “Civiletti cqrin- 
ion," at the request of the U.S. Department of the Army (Army), to 
determine whether the opinion should be reconsidered. After con- 
ducting the review, the Reagan Administration's Assistant Anomey 
GenerS, Office of Legal Counsel, Theodore Olson (now Solicits 
General of the United Slates), deteimined that the Civiletti opinion 
was correct and that it would not be reconsidered or reversed by the 
DOJ. The author was personally involved in presenting to Olson the 
Army’s request for a review of the Civiletti opinion, and the author 
was present to hear Olson's final response to the Army following the 
DOJ’s review of that Attorney General's opinion. 


die rivers, streams, and other w'ater bodies that would con- 
stitute the geographic jurisdiction of the FWPCA of 1972, 
and of the existing CWA, under the Albrecht/Nickeisburg 
Article’s assertions would amount to less than 1 % of the wa- 
ter bodies over which EPA and the Corps now assert CWA 
jurisdiction. However, with regard to controlling water pol- 
lution, it hardly matters at all whether the Albrecht/Nickeis- 
burg Article’s assertions about CWA jurisdiction would 
strip 99%, 90%, 50%, or 30% of the total tributary system of 
the traditional navigable waters from the jurisdiction of the 
CWA because the resulting effect on water pollution in the 
United States, and the ability of government and citizens to 
control pollution, would be catastrophic in any event. 

The CiVA Would Be Completely Ineffectual if 
Nan-Navigable Tributaries Were Not Covered Under Its 
Protection, as the Albrecht/Nickeisburg Article and the 
Fifth C/rcMiVs Needham Dicta Have Alleged 

It is significant that, ever since implementation of the 
FWPCA of 1972, and at present, a very large number of the 
CWA §402 permits for major industrial dischargers of wa- 
ter pollutants cover industrial discharges into non-navi- 
gable tributaries of the navigable waters.** If. as the Al- 
brccht/Nickclsburg Article asserts, all of the non-navigable 
tributaries that flow into the § 1 0 navigable waters were ex- 
cluded from the jurisdiction of the FWPCA of 1972, and al- 
most certainly from the jurisdiction of the existing CWA as 
well, then those industrial discharge.s would not need CWA 
§402 permits controlling their potentially harmful pollut- 
ants and requiring them to reduce and treat their wastes be- 
fore discharging them into the tributary streams, If the 
FWPCA did not and does not have jurisdiction over non- 
navigable tributaries, then the numerous industrial facilities 
holding CWA §402 permits could dump their untreated 
chemical and industrial wastes into the tributary streams at 
will, just as they did before enactment of the FWPCA of 
1972, regardless of the effects on people and the environ- 
ment downstream. 

In addition, any person, business, or industry that has 
chemical wastes or other pollutants to dispose of could (and 
presumably some of them would) send their tanker trucks 
loaded with those toxic chemicals to some tributary river or 
stream, anywhere upstream of the head of navigation.*^ i.e., 
the upstream end or limit of CWA jurisdiction, according to 
the Albrecht/Nickeisburg Article, where those untreated, 
and potentially highly toxic, chemical w'astcs could be 
dumped into the river and thereby disposed of cheaply, effi- 
ciently. and free of any CWA restrictions or penalties. 

Moreover, any corporation with wastes to dispose of 
would have a very strong incentive to locate, or relocate, its 
factories (oral least all waste-disposal operations) upstream 

44. That fact is clearly revealed by the record amassed by EPA and the 
Corps in response to the “Advance Notice of Propos^ Rulemaking 
on the Clean Water Act Regulatory Definition of ‘Waters of the 
Uiuied States.’” published in the Federal Register, 68 Fed. Reg. 
1991 (Jan, 15.2003). In fact, according to the National Hydrography 
Data Set of the U.S. Geological Survey, approximately 27% of the 
§402 permits for major industrial dischargers are for discharges into 
intcmutteni or ephemeral streams, the two smallest, most “up- 
stream” categories of the innumerable non-navigable tributaries. 

45. The “head of navigation” is a legal terra of an referring to the place 
on aruivigablc river upstream of which commercial navigation is no 
longer feasible, usually because of rapids, waterfalls, shallow water, 
Toc^, or other impediments to commercial navigation. 
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of the head of navigation, where all that corporation’s 
wastes could be dumped into the river, untreated, very inex- 
pensively, and perfectly legally if the Albrccht/Nickels- 
burg Article’s assertions about CWA jurisdiction were cor- 
rect. For any industry or company that might not be inclined 
to behave so irresponsibly, competitive, cost-cutting pres- 
sures from competing firms would soon force them to fol- 
low the lead of the industry’s most ruthless cost-cutters and 
to dump their wastes untreated into the tributary steams as 
well. Of course, within hours or days of the dumping, those 
chemical wastes would be carried downstream from the 
tributaries into the traditional navigable waters of the United 
States. The people of the United States take their drinking 
water from both navigable and non-navigable parts of the 
total tributary system, but in either case the chemical wastes 
that would be dumped into non-navigable tributaries free of 
CWA restrictions would become part of our drinking water 
supplies, as well as part of the flesh of the fish and shellfish 
that we eat. and part of our ecosystem in general. It is very 
curious that both the Albrccht/Nickelsburg Article and the 
Fifth Circuit' s Needham opinion seem oblivious to the envi- 
ronmental and public health problems that they seem to le- 
gitimize, or arguably invite, by their assertion that the 
F WPC A of 1 972 never did have, and the existing CWA al- 
most certainly does not have, jurisdiction over the non-navi- 
gable tributaries of the §10 navigable waters. 

If there is any person who believes that industries, corpo- 
rations, and individuals with chemical wastes to dispose of 
will always (or even u.sually) be exemplary citizens on a 
purely voluntary basis and would not dump their untteated, 
toxic wastes into the nation’s waters if they no longer have to 
be concerned about the CWA’s restrictions and penalties, 
that person need merely review the history of water pollu- 
tion in America before the FWPC A of 1 972 became law. In 
fact, the enforcement history of the CWA has demonstrated 
every year since 1 972 that quite a few polluters will try to get 
away with illegal dumping and discharging of pollutants of 
all types despite the stringent civil and criminal penalties 
that the CWA has imposed since 1972 on those dumpers 
who are apprehended. If the Albrechr/Nickelsburg and 
Needham dicta as.sertions rc.stricting CWA jurisdiction to 
the § 10 navigable waters were to prevail, then the number of 
polluters dumping their wa.stes into our waterways would 
surely increase, .since they could dump into any non-naviga- 
ble tributary free of any CWA restriction or penalty. 

To cite merely one of numerous possible examples from 
the recent past, consider United States v. Eidson*^ In that 
CWA enforcement case, the federal government used the 
CWA to impose severe penalties for water pollution on 
Eidson, whose business was to clean out underground gaso- 
line tanks for service stations. Eidson quite naturally deter- 
mined that the cheapest and most convenient w’ay to empty 
his large tanker truck full of poisonous petroleum wastes 


46. Ai least discharges of polluiancs into non-navigable tributaries 
would be fully legal under federal law if the assertions of the 
Albrccht/Nickelsburg Article were correct. Of course, in theory such 
discharges could still be illegal under stale or local law, but most 
slates now rely on the FWPC A and on state programs assumed under 
that statute, so if federal CWA jurisdiction is lost, state jurisdiction 
would be lost as well. Many states have weak, nonexistent, or mini- 
mally enforced state and local laws governing water pollution, so the 
loss of CWA jurisdiction would render effective control of water 
pollution practically impossible, at least for many years. 

47. 108 F,3d 1336, 27 ELR 20853 (llth Cir. 1997). 


v«h peti^on from EIR®. http:/7wwvv.eli.orE. 1-800-433-5120. 
and solvents was to dump those untreated wastes, secretly 
and late at night, into small, non-navigable tributaries that 
eventually flowed into Tampa Bay, Florida, where those 
toxic wastes caused a substantial fish kill. Although Eidson 
was apprehended and punished under the CWA, if the fed- 
eral courts were to adopt the Albrccht/Nickelsburg Article’s 
reading of CWA jurisdiction, then all of our nation’s waters 
could be fouled by many thousands of polluters like Eidson. 
all doing what the unregulated, competitive system would 
impose as the least-cost, perfectly legal method for every 
business and industry to dispose of its wastes.**^ 

The Conclusions of the Albrccht/Nickelsburg Article and 
of the Fifth Circuit s Needham Dicta Defy Common 
Sense: Why Would Congress Enact a "Federal Water 
Pollution Control Act ” Statute in 1972 With Such a 
Limited Geographic Jurisdiction That It Could Not Begin 
to Address the Serious Water Pollution Problems That the 
Act Purported to Address? 

It seems highly unlikely that Congress enacted the FWPCA 
of 1972 merely to create a nullity, an elaborate statutory 
fraud that could not possibly deal with the serious problem 
of water pollution that Congress purported to address. It 
seems equally unlikely that Congress kept in place that same 
statutory fraud of a CWA having only a tiny fraction of the 
geographic jurisdiction necessary to deal with the problem 
of water pollution when Congress revisited the question of 
the CWA’s geographic jurisdiction in the FWPCA Amend- 
ments of 1977. N everthcless. because the Albrecht/Nickels- 
burg Article asserts that the FWPCA of 1972 definitely ex- 
cluded from its jurisdiction all non-navigable tributaries, 
and because that Article also asserts that the CWA of today 
almost certainly still has no jurisdiction over non-navigabic 
tributaries, that Article did offer us all some palliative con- 
solations. For example, Albrecht and Nickelsburg suggest 
that governments and private groups can offer incentives to 
reward people and corporations when they voluntarily 
choose not to discharge pollutants, even though they would 
have every legal right under the CWA to discharge pollut- 
ants into non-navigable tributaries free of any regulation or 
penalty.^’ By offering us this palliative, Albrecht and 
Nickelsburg implicitly admit that their a.sscrtions about the 
CWA’s truncated jurisdiction would render that statute no 
longer capable of dealing effectively with water pollution. It 


48. In fact, if potential polluters or their legal advisors were to read and 
agree with the conclusions of the Aibrechi/Nickelsburg Article (or 
the dicta in the Fifth Circuit' s A/ee<f/it3/n decision), then those pollut- 
ers could start to dump their pollutants Into any non-navigable tribu- 
tary at once. Those polluters could rely on the notion that, if they 
were ever apprehended and prosecuted, the federal courts would 
later agree with the Albrccht/Nickelsburg Article and the Needham 
dicta, and conclude that their dumping not violated the CWA, 
since the CWA allegedly does not protect non-navigable tributaries. 

49. See Albrecht & Nickelsburg, supra note i, at 11058. Under the 
Albrecbi/Nickelsburg Article's view of CWA jurisdiction and the 
proposed use of voluntary incentives to discourage the discharge of 
pollutants, any potential polluter like Eidson with a tanker truck full 
of toxic chemical wastes could hold hostage an entire watershed, as 
well as all persons living downstream, by saying: ‘’If you will pay me 
$5 million, I will refrain from dumping my toxic chemicals into this 
liverjust upstream of tbe head of navigation. Otherwise, get ready to 
ingest these chemicals in your tap water tomorrow or next week,” 
While such payments to polluier-s could be described as a “voluntary 
incefUive” not to pollute, the entire transaction could also be de- 
scribed as extortion. 
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seems highly unlikely, however, that voluntary incentives 
not to pollute would prove very effective, and they could 
prove to be extraordinarily expensive. 

Of course, the fact that the Albrecht/Nickelsburg Article 
and the Fifth Circuit’s Needham dicta reached and presented 
conclusions regarding the past and current jurisdiction of 
the eWA that, if taken seriously and adopted by the federal 
courts and acted on by potential polluters, could lead to a 
major disaster for public health and environmental quality, 
does not necessarily demonstrate that the analysis and con- 
clusions of the Albrecht/Nickelsburg Article and the Need- 
ham dicta arc wrong as a matter of law. In fact, Albrecht and 
Nickelsburg seemed to anticipate this possible criticism of 
the environmental consequences of their position and re- 
sponded to it in advance by suggesting that the remedial pur- 
poses of the eWA were all very fine in theory, but those pur- 
poses simply could not be achieved by a statute that, accord- 
ing to their analysis, has such a limited jurisdiction,*'^ We 
will now examine their legal analysis. 

The Albrecht/Nickelsburg Article Arrived at an 
Incorrect Interpretation of the Jurisdiction of the 
FWPCA of 1972 Because That Article Relies on 
Several Fallacies 

The Albrecht/Nickelsburg Article's Conclusions Are Based 
on an Erroneous Analysis of the Legislative Histoty of the 
FWPCA of 1972 

The first and primary justification that the Al- 
brccht/Nickelsburg Article offered to support its extraordi- 
nary conclusions aboutthe CWA’s geographic jurisdiction is 
based on a highly innovative use of what Albrecht and 
Nickelsburg purport to be a vital part of the legislative his- 
tory of the F^^CA of 1 972. The Albrecht/Nickelsburg Ar- 
ticle's use of “legislative history” materials demonstrates 
why one must always be very careful, and somewhat skepti- 
cal, in accepting legal conclusions that an advocate alleges 
to be supported by legislative history, since legislative his- 
tory analysis is inherently selective and can be easily manip- 
ulated. However, the Albrecht/Nickelsburg Article is espe- 
cially remarkable because its fundamental legal conclusions 
regarding the FWPCA of 1972 arc based on congressional 
hearings and reports that hitherto were not regarded as being 
part of the legislative hi.story of the FWPCA of 1972 at all, 
and for a very good reason: the hearings and reports pre- 
sented as “legislative history” of the FWPCA of 1972 by 
Albrecht and Nickelsburg really had nothing whatever to do 
with that statute,*' 

Boiled down to its essence, the Albrecht/Nickelsburg Ar- 
ticle asserted that when Congress enacted the FWPCA of 
1972, it was trying primarily to overturn a few administra- 
tive restrictions that the Corps had previously imposed on 


50. Id. 

51. it is significant that the Congressional Research Service (CRS), ai 
the request of Congress, amassed on official legislative history of the 
FWPCA of 1 972, published as CRS, Legislative History of the 
Water Pollutton Control Act Amendments of 1972 0973). 
None of the various hearings and reports of the House Commince on 
Government Operations relied on to justify the conclusions of the 
Albrecht/Nickelsburg Article ^ear in that official legislative his- 
tory (so far as ! can determine), because those reports and bearings 
were unrelated to and irrelevant to theactual legislative history of the 
FWPCA of 1972. 


the geographic jurisdictional reach of §10 of the Rivers and 
Harbors Act of ! 899, and, thus, Congress limited the juris- 
diction of the FWPCA of 1972 to only § 10 navigable wa- 
ters. To say the least, that is a misrepresentation of the legis- 
lative history of the FWPCA of 1972. 

According to the Albrecht/Nickelsburg Article, Congress 
did not intend to extend the geographic jurisdiction of the 
FWPCA of 1 972 beyond the § 1 0 navigable waters because 
Congress was simply trying to correct administrative mis- 
takes that the Corps of Engineers had made in earlier de- 
cades by construing the geographic jurisdiction of the R&H 
Act of 1 899 § 1 0 program more narrowdy than the § 1 0 statute 
would have allowed. Thus, according to the Al- 
brecht/Nickelsburg Article, in 1972 Congress intended to 
ensure that the new FWTCA statute would assert jurisdic- 
tion only over all categories of § 1 0 navigable waters, includ- 
ing: “[WJaters landward of the harbor lines [i.c., lines that 
the Corps had established for U.S. harbors under §1 i of the 
R&H Act of 1899*^]. waters susceptible for use in naviga- 
tion with reasonable improvements, waters subject to the 
ebb and flow of the tide, and the then-highly controversial 
jurisdiclion over intrastate lakes . . . 

To support that novel claim, Albrecht and Nickelsburg re- 
sorted to a clever “sleight of hand” trick and employed one 
of the oldest fallacies know'n to logic, which is often referred 
to as the ''post hoc, ergo propter hoc" fallacy (“after the fact, 
therefore, because of the fact”). Here is a summary of the 
so-called legislative history of the FWPCA of 1972 as pre- 
sented by and relied on by the Albrecht/Nickelsburg Article. 
During the early i970s, a key congressional committee, 
named “the [U.S.] House [of Representatives) Committee 
on Government Regulations”** led Congress in pressing the 
Corps to change Corps regulations and practices imple- 
menting its regulatory authority under § 1 0 of the R&H Act 
of 1 899, so that § 1 0 would regulate all of the traditional nav- 
igable w’aters that could be legally subject to §10 authority. 
The concern of the aforementioned House Committee, 
which concern allegedly was shared by certain unnamed 
“[k]ey members of the Congress,”** is magically trans- 
formed during the course of the Albrecht/Nickelsburg Arti- 
cle’s discussion into the “Congress’ concern,”** which in 
turn is alleged to explain what Congress as a whole did as 
“Congress was finalizing the FWPCA Amendments of 
1972.”*’ As part of their Article’s discussion, Albrecht and 
Nickelsburg cited two House of Representative Reports*® 
and concluded that the particular concerns of that one 
House Committee regarding thejurisdiction of the Corps’ 
R&H Act of 1899 §10 regulatory program fully explain 
and reflect the concerns and intentions of the entire Con- 
gress regarding the geographic jurisdiction of the FWPCA 
of 1972!*’ 

Here are the actual facts that the Albrecht/Nickelsburg 
Article referred to. but entirely misrepresented, when that 
Article incorrectly claimed that those facts were essential to 


52. 33 II.S.C. §404. 

53. Albrecht & Nickelsburg, supra note 1, at 11047. 

54. See id. at 11045. 

55. See id. 

56. See id. at 1 1046. 

57. Id. 

58. See id. at 11045-46 011.36-42. 

59. See id. at 11045-49. 
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the legislative history of the FWPCA of 1972. So far as I can 
determine, there has never been any sueh eommittee as the 
“House Committee on Government Regulations.” How- 
ever, it is true that in the few years preceding 1972, the 
House of Representatives Committee on Government Op- 
erations did hold hearings and issue reports urging the 
Corps of Engineers to change Corps regulations and prac- 
tices to broaden the geographic jurisdiction of the §10 per- 
mit program under the R&H Act of 1899. The House of 
Representatives hearings and reports referenced in the 
Albrecht/Nickelsburg Article all relate to those hearings 
and reports of the House Committee on Government Oper- 
ations, and particularly of the Conservation and Natural 
Resources Subcommittee of the Committee on Govern- 
ment Operations. 

It is also true that in the late 1960s and early !970s. the 
Corps did change its regulations, administrative guidance, 
and administrative practices in a step-by-step, piecemeal 
manner to expand the Corps’ implementation of the full stat- 
utory jurisdiction of the §10 program. The final codification 
of those changes appeared in the Federal Register on Sep- 
tember 9, 1972, more than a month before the FWPCA of 
1972 was enacted into law on October 18, 1972.*’” However, 
the assertion of the Albrecht/Nickelsburg Article that the 
geographic jurisdiction of the FWPCA of 1972 was in- 
tended and designed by Congress merely as a statutory codi- 
fication of the modest expansions of the geographic juris- 
diction of the §10 program that the Corps had already 
adopted by mlemaking in September 1972 is much more 
fanciful than their mytltical “House Committee on Govern- 
ment Regulations” and constitutes a clever and entirely 
misleading application of the '"post hoc. ergo propter 
hoc" fallacy. 

The House of Representatives Committee on Govern- 
ment Operations was (and is) an oversight eommittee with 
no responsibility for formulating, drafting, or enacting leg- 
islation. So far as I can determine, the House Committee on 
Government Operations had no involvement whatever in 
developing or drafting the FWPCA of 1972. Those respon- 
sibilities in the House of Representatives belonged to the 
House Public Works and Environment Committee. In other 
words, the “legislative history” regarding the geographic ju- 
risdiction of the FWPCA of 1972 concocted in the Al- 
brecht/Nickclsburg Article from the unrelated activities of 
the House Committee on Government Operations concern- 
ing the jurisdiction of § 10 of the R&H Act of 1 899 refers to a 
“legislative sideshow” that had nothing to do with the fram- 
ing and enactment of the FWPCA of 1972. 

Far from being a significant concern of the Congress as a 
whole, the congressional project to encourage the Corps of 
Engineers to utilize to the fullest its authority under §10 of 
the Rivers and Harbors Act of 1 899 was essentially the pro- 
ject of one activist chairman of a congressional oversight 
subcommittee. That activist was Rep. Henry S. Rcuss (D- 
Wis.), the Chainnan of the Conservation and Natural Re- 
sources Subcommittee of the House Committee on Govern- 
ment Operations. The Albrcchl/Nickelsburg Article man- 
aged a remarkable sleight of hand trick when it magically 
transformed the concerns of that one activist House of Rep- 
resentatives subcommittee chairman into the paramount 
concerns of the Congress as a whole, in order to magically 

60. See U-S. Army Corps of Engineers. Deriniiion of Navigable Waters 
of the United Slates, 37 Fed. Reg. 18279 (Sept. 9. 1972). 


transform the legislative history of the FWPCA of 1 972 into 
someriting new and unrecognizable. Of course, the finale of 
the trick was an amazing “disappearing act” that allegedly 
tookaw'ay from the FWPCA of 1972 more than 99% of its 
actual geographic jurisdiction. 

It is probably tme that Congress did intend the geographic 
jurisdiction of the new FWPCA of 1 972 to include the full 
extent of the broadest possible interpretation of § 1 Ojurisdic- 
tion, since that w'ould constitute only the small but impor- 
tant core of the total tributary system that drains into §10 
navigable waters. However, the most reasonable reading of 
the legislative history of the FWPCA of 1 972 demonstrates 
that Congress intended the new statute’s jurisdiction to ex- 
tend much farther than §10’s jurisdiction, including all trib- 
utaries to the §10 waters, as is explained below. 

If in 1972 Congress as a miole Wanted to Broaden the 
Geographic Jurisdiction of §10 of the R&H Act of 1899, 
Congress Surely Would Have Amended That Statute; It 
Has Never Done So 

If the Albrecht/Nickelsburg Article were correct in its asser- 
tion that a paramount concern of the entire Congress in 1 972 
was to ensure that the full statutory jurisdiction of §10 ofthe 
R&H Act of 1899 would be exercised over all navigabie- 
in-fact waters, then in all likelihood at some point Congress 
at least would have amended § 10 itself to achieve that result. 
Nevertheless, despite the hearings and pronouncements of 
the Conservation and Natural Resources Subcommittee of 
the House of Representatives Committee on Government 
Operations on that subject, Congress as a whole never did 
enact any legislation to expand the geographic jurisdiction 
of §10. relying instead on administrative actions by the 
Corps to accomplish that goal. Some of those Corps admin- 
istrative changes and Corps assertions of §10 jurisdiction 
over certain water bodies based on those administrative 
changes were later overturned by the federal courts pre- 
cisely because the §10 statute had not been amended by 
Congress. These facts provide further evidence that the 
House Committee on Government Operations’ hearings 
and reports on §10 jurisdiction were a “legislative side 
show” not embraced by Congress as a whole, contrary to the 
assertions of the Albrecht/Nickelsburg Article. 

Both before and after Congress enacted the FVSTCA of 
1972, §10 has been an important regulatory authority for 
protecting navigable waters, so it was entirely reasonable 
for the House Committee on Government Operations to 
urge the Corps to implement that authority to the fullest. 
Section 1 0 was originally intended to protect navigation and 
the navigable capacity of the navigable waters, but from 
1968 on the Corps, by regulation and practice, used §10 to 
protect the total public interest in the navigable waters, in- 
cluding all aspects of environmental quality. While §10's 
basic geographic jurisdiction has always been limited to tra- 
ditional navigable waters, its “activity jurisdiction” has al- 
ways been very broad: § 1 0 requires a federal permit for al- 
most any structure or human activity that would affect the 
course, condition, or capacity of any of the traditional navi- 
gable waters. Section 10 does not regulate or control water 
pollution per sc, but expansion of §I0’s limited geographic 
jurisdiction would have been a great advance for many other 
aspects of environmental protection, and for protection of 
the public interest in general, just as the Conservation and 
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Natural Resources Subcoramitlce of the House Committee 
on Government Operations told the Corps, as referenced in 
the Albrecht/Nickelsburg Article/' 

It would have been relatively easy for Congress to amend 
§ 1 0 to ensure the result that the Albrecht/Nickelsburg Arti- 
cle insists was the major goal of the entire Congress in 1972, 
yet Congress never did that. Moreover, the failure of Con- 
gress to amend §10 to achieve the goals ascribed to Con- 
gress as a whole by the Albrecht/Nickelsburg Article re- 
sulted in the frustration of some of those very goals. Forex- 
ample, at the urging of the House Committee on Govern- 
ment Operations, as referenced in the Albrccht/'NickcIsburg 
Article, the Corps did assert § 10 jurisdiction over a number 
of landlocked lakes, including the Great Salt Lake in Utah, 
Lake Minnetonka in Minnesota, and Devils Lake in North 
Dakota. However, because Congress never enacted any leg- 
islation broadening §10’s geographic jurisdiction (despite 
the Albrecht/Nickelsburg Article’s assertion that such was 
the entire Congress’ primary goal), three separate federal 
courts of appeals later held that the Corps’ assertion of §10 
jurisdiction over those landlocked lakes w'as not authorized 
by the R&H Act of 1899.^^ The Corps has no §10 jurisdic- 
tion over those landlocked lakes to this day. 

These facts indicate that the Albrecht/Nickelsburg Arti- 
cle entirely misrepresented the degree that Congress as a 
whole was focused on expanding the geographic jurisdic- 
tion of the §10 regulatory program in 1972, even though the 
House Committee on Government Operations did urge the 
Corps to do that through administrative actions. Instead, in 
1972 Congress as a whole was focusing on new, unprece- 
dented, landmark federal legislation to address comprehen- 
sively the serious national problem of water pollution. That 
legislation, the FWPCA of 1 972, had very little, If anything, 
to do with the geographic jurisdiction of § 1 0 of the R&H Act 
of } 899, a provision of law that had hardly anything to do 
with wafer pollution. 

Congress Enacted the FWPCA of 1972 to Address the 
Jurisdictional Inadequacies of the Water Quality Act of 
1965, Not any Inadequacies of §10 of the R&H Act of 
/ 899. and Congress Included Non-Navigahle Tributaries 
in the Jurisdiction of the FWPCA of 1972 

Contrary to the assertions of the Albrecht/Nickelsburg Arti- 
cle. the limited geographic jurisdiction of §10 of the R&H 
Act of 1899 was not the primary ba.sis used by Congress to 
establish the scope of the CWA's jurisdiction, as enacted in 
the FWPCA of 1972. Instead, the legislative history of the 
FWPCA demonstrates that Congress focused on the inade- 


61 . in theory. § i 0 could have been used indirectly to address a small part 
of the problem of water pollution, given the fact that a llOpermit ap- 
plication for any structure or work in navigable waters that could re- 
sult in the discharge of a pollutant (either through (he construction of 
the structure or work, or through the operation of the structure) sup- 
posedly could require the processing of a state water quality certifi- 
cation under eWA §401, 33 U.S.C. §1341. Unfortunately, fOTinany 
years after 1972, Corps Regulatory Branch officials refused to rec- 
ognize that any activity requiring only a § 10 permit could ever trig- 
ger the need fora state CWA §401 waterquality certification, so as a 
practical matter |10 could not be used effectively to address water 
pollution even indirectly during the 19705 and 1980s. 

62. See Hardy Salt Co. v. Southern Pac. Transp. Co., 501 F.2d 1156 
(10th Cir. 1974); Minnehaha Creek Watershed Dist. v. Hoffmann, 
597 F.2d 617, 9 ELR 20334 (8th Cir. 1979): and National Wildlife 
Fedn v. Alexander, 6 1 3 F.2d 1 054, 1 0 ELR 20060 (D.C. Cir. 1979). 


quacies of the Water Quality Act of 1965 as the starting 
point for crafting the expanded jurisdiction of the FWPCA 
of 1972. That same legislative history demonstrates that 
Congress intended the FWPCA of 1 972 to cover all tributar- 
ies of the navigable waters. 

In its discussion of the legislative history of the FWPCA 
of 1972, the Albrecht/Nickelsburg Article stated that “[t]he 
deletion of ‘tributaries’ from the [U.S.] Senate Bill and the 
adoption of language very close to the [House of Represen- 
tatives] Bill could indicate that Congress intended the ‘navi- 
gable waters’ to conform to their contemporary understand- 
ing, without the artificial limits that had been the subject of 
discussion between Congress and the Corps."®^ The Al- 
brecht/Nickclsburg Article goes on to conclude: 

In sum, the legislative history of the 1972 Amend- 
ments suggests that Congress did, indeed, intend to 
broaden significantly the reach of federal regulatory au- 
thority over the nation's waters. But the debate was 
framed in terms of the traditional navigable wa- 
ters- specifically, how far federal power could reach if 
the term navigablewaiers was given its “broadest possi- 
ble constitutional interpretation," [Cjornmittee reports 
and floor statements were referring to the interpretations 
that had been at issue in the immediately preceding pe- 
riod under the Rivers and Harbors Act.” 

The Albrecht/Nickelsburg Article also pointed to how the 
Senate bill that resulted in the FWPCA of 1972 defined 
“navigable” and stated: 

The Senate [b]ill defined “navigable waters” as “the 
navigable waters of the United States, portions thereof, 
and the tributaries thereof, including the territorial seas 
and the Great Lakes.” 

The final compromise eliminated “tributaries” from 
the Senate bill and “navigable” from the House bill, de- 
fining the “navigable waters” as simply “the waters of 
the United States.”^^ 

The fact that the FWPCA of 1972 created and relied on 
that new term of art, “the waters of the United States,” is 
highly significant. If the AlbrechtNickelsburg Article were 
correct in its assertion that Congress intended to limit the 
geographic jurisdiction of the FWPCA of 1 972 to only the 
§10 navigable waters, then in all probability Congress 
would have used only the term “the navigable waters” and 
presumably would have defined that term as meaning the 
traditional navigable waters of the United States, The fact 
that the FWPCA of 1972 provided a new definition for 
“navigable waters,” i.e., “the waters of the United States,” 
strongly suggests that the CWA w’as intended to have a juris- 
diction substantially greater than the limited §10 navigable 
waters; this fact was confirmed by the CWA’s legislative 
history from 1972. as well as the legislative history of the 
FWPCA Amendments of 1977. 

Important evidence contradicting the conclusions of the 
Albrecht/Nickelsburg Article can be found buried in a foot- 
note of that same Article, which quotes the entire portion of 
the Senate Report’s explanation of what the jurisdiction of 
the FWPCA of 1 972 w'as intended to be; it reads as follows: 

The control strategy of the Act extends to navigable wa- 
ters. The definition of this terra means the navigable wa- 

63. Albrecht & Nickelsburg, supra note 1, at 11047. 

64. Id. at ]]048 (emphasis in original). 

63. Id. at 11047. 
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ters of the United States, portions thereof, tributaries 
thereof, and includes the territorial seas and the Great 
Lakes. Through a narrow interpretation of the definition 
of interstate waters, the implementation (of the) 1965 
Act was severely limited. Watertnovesin hydrologic cy- 
cles and it is essential that discharge of pollutants be 
controlled al the source. Therefore, reference to the con- 
trol requirements must be made to the navigable waters, 
portions thereof, and their tributaries!^ 

This quotation from the Senate Report reveals three im- 
portant points. First, the report explicitly states that the 
FWPCA of 1972 would include in its geographic jurisdic- 
tion the tributaries of § 10 navigable waters, contrary to the 
assertions of the Aibrecht/Nickelsburg Article. Second, 
when promulgating the definition of “navigable waters” in 
the 1 972 FWPCA, Congress had the inadequacies of the im- 
plementation of the Water Quality Act of 1 965 in mind, not 
the House Committee on Government Operations’ unre- 
lated project to make the Corps assert the fiill jurisdictional 
scope of § 10 of the Rivers and Harbors Act of 1 899. Third, 
to remedy those inadequacies in federal jurisdiction. Con- 
gress intended that the jurisdiction of the FWPCA of 1972 
should encompass the entire tributary system flowing into 
the navigable waters so that water pollutants could be con- 
trolled at their source, as the Senate Report explicitly stated. 
Congress did not intend to limit the jurisdiction of the 
FWTCA of 1972 to the “traditional” definition of “naviga- 


ble waters” that limited (and still does limit) the geographic 
jurisdiction of § 10 of the Rivers and Harbors Actof 1 899. 

Turning from the FWPCA of i972’s Senate Report to the 
FWPCA of 1972’s legislative history from the House of 
Representatives, those same basic points are confirmed. 
The House Public Works and Environment Committee’s re- 
port on the FWPCA of 1972 stated; “The water pollution 
control program as we know it today was put into present 
shape by enactment of the Water Quality Act of 1 965 and the 
Clean Waters Restoration Act of 1966.”^’ One might have 
expected that either the House or the Senate Report on the 
FWPCA of 1 972 would have specifically and explicitly ref- 
erenced and adopted the limited geographic jurisdiction of 
§10 of the Rivers and Harbors Act of 1899 if Congress had 
actually intended to limit the jurisdictional reach of the 
FWPCA of 1972 to those §10 navigable waters, as the A1- 
brecht/Nickclsburg Article asserted. 

Significantly, the Senate Report language focused on the 
full “hydrologic cycles” of water systems and on the 
FWPCA of 1972’s goal of controlling the “sources” of pol- 
lutants; those were concepts not contemplated when Con- 
gress defined “the navigable waters of the United States” 
under §10 of the Rivers and Harbors Act of 1899.®* Those 
essential goals of the FWPCA of 1972 could only be 
achieved if that new statute had jurisdiction over ail of the 
tributaries of the traditional navigable waters, as well as 
over the navigable waters themselve.s. 


66. S. Rep. No. 92-414, at 77 (1972), reprinted in I CRS, Legislahve 
History of the Water Pollution Control Act Amendments 
OF 1972, at 1495 (1973) (emphasis added) thereinafter Legislative 
History]; see also Albrecht & Nickelsborg, supra note I, at 11047 
n.49. 

67. H. Rep. No. 92-911, at 68 (1972), repnVireJ in 1 Legislative His- 
tory, supra note 66, at 755. 

68. S. Rep. No. 92-414, at 77 (1972), reprinted in 1 Legislative His- 
tory, supra note 66, at 1495. 


69. Sectiem 13 states the following, in pertinent part: 

it shall not be lawful to throw, discharge, or deposit . , . any re- 
fuse matter of any kind or description whatever . . . into any 
navigable water of the United States, or into any tributary of 
any navigable water from which the same shall float or be 
washed into such navigable water; and it shall not be lawful to 
deposit . . . material of any kind in any place on the bank of 
any navigable water, or on the bank of any tributary of any 
navigable water, where the same shall be liable to be washed 
into such navigable water, either by ordinary or high tides, or 
by storms or floods, or otherwise .... 

33 U.S.C. §407 (emphasis added). 
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Congress Did Not Base the Jurisdiction of the FWPCA of Referred to in a Number of Places in the Legislative 

J 972 on §10 of the Rivers and Harbors Act of 1899 History of the FWPCA of 1972 as Part of the Intended 

Because §10 Was Not Intended to Address Water Pollution Jurisdictional Scope of the Ne\v Legislation 


Congress did not use the limited geographic jurisdiction of 
§10 of the Rivers and Harbors Act of 1899 as the model for 
establishing the jurisdiction of the FWPCA of 1972 because 
§ 1 0 was not a statute intended to control water pollution or 
capable of doing so. Section 1 0 was intended to protect navi- 
gation and the navigable eapacity of the traditional naviga- 
ble waters ofthe United States from unauthorized structures 
and work in the navigable waters. The one section of the 
Rivers and Harbors Act of 1 899 that was intended to address 
water pollution was §13, which by its explicit terms did in- 
clude in that section's geographic jurisdiction the non-navi- 
gable tributaries of the § 10 navigable waters, as w'cll aslbe 
§10 navigable waters themselves.^’ In 1972 Congress was 
well aware of that important distinction between §10’s geo- 
graphic jurisdiction and §13’s jurisdiction. This important 
point is not discussed by tbe Albrccht/Nickelsburg Article. 

The Albrechi/'Nickelsburg Article attempted to establish 
the notion that in the FWPCA of 1972, and again in the 
FWPCA Amendments of 1 977, Congress enacted landmark 
eWA legislation purporting to deal effectively with the very 
important national problem of w'atcr pollution of "the waters 
of the United States" while nonetheless excluding from the 
eWA’s jurisdiction all non-navigable tributaries of the §10 
navigable waters. In order to accept such a notion, one 
would have to conclude the following: in 1899 Congress 
had at least a rudimentary understanding of the nature of wa- 
ter pollution, i.e,, that pollutants flow downstream from trib- 
utaries into the larger, navigable water bodies. That under- 
standing led Congress to explicitly include the non-naviga- 
ble tributaries of § 1 0 navigable waters as an integral part of 
the geographic jurisdiction ofthe only section ofthe Rivers 
and Harbors Act of 1899 that did explicitly address water 
pollution, i.e., §13. Nevertheless, many decades later, in 
1 972, when Congress crafted and enacted federal legislation 
to deal comprehensively with the problem of water pollu- 
tion, it had somehow forgotten that most rudimentary fact 
about water pollution, i.c., that pollution flows downstream 
from non-navigable tributaries into navigable waterbodies. 
Thus, according to the Albrccht/Nickelsburg Article, Con- 
gress established a statutory structure for the FWPCA of 
1972 that excluded from its jurisdiction all non-navigable 
tributaries of the §10 navigable waters. The only way that 
the Albrecht/Nickelsburg Article could be correct in its con- 
clusions would be if Congress was perpetrating an unprece- 
dented fraud on the nation in 1972 when it purported to be 
enacting comprehensive and effective federal legislation to 
deal with water pollution and stated in the first words of the 
FWPCA of 1972 that “the objective of this Act is to restore 
and maintain the chemical, physical, and biological integ- 
rity of the Nations’s waters." Of course, there is an alterna- 
tive explanation: Albrecht and Nickelsburg could be pro- 
foundly wrong in their assertion that the FWPCA of 1972 
had no jurisdiction over non-navigable tributaries to the 
navigable waters. 

Non-Navigable Tributaries to the Navigable Waters Are 


70. Id. §l251(a). 

71. Albrecht & Nickelsburg, noie l.atll055. 


The Albrecht/Nickelsburg Article does admit that Congress 
intended to expand the definition of “navigable waters" in 
the FWPCA of 1972. However Albrecht and Nickelsburg 
based their conclusions on hearings and reports of the House 
Committee on Government Operations that are not really 
part of the legislative history of the FWPCA of 1972, and 
which have never been regarded as pari of the legislative 
history ofthe FWPCA of 1972 before the Albrecht/Nickels- 
burg Article resurrected them. Nevertheless, Albrecht and 
Nickelsburg rely on those extraneous, unrelated activities of 
the House Committee on Government Operations to justify 
their allegation that Congress intended to expand the juris- 
diction of the FWPCA to an extraordinarily limited degree, 
to include only “waters that were or had been navigable in 
fact or which could reasonably be so made; waters landward 
of the harbor lines; and intrastate, navigable waters that are 
linked to intrastate commerce via overland connections. 
Any waters beyond these ‘navigable waters* were to remain 
‘waters ofthe Slate.’’’^* This narrow interpretation is contra- 
dicted by yef another part of the actual legislative history of 
the FWPCA of 1972 that the Albrecht/Nickelsburg Article 
itself cited as significant in footnote 57 of their Article. Thai 
was an important floor statement from Rep. John D. Dingcll 
(D-Mich.), which states: 

The conference bill defines tbe term “navigable waters" 
broadly for water quality purposes. It means all "the 
waters of the United States ” in a geographical sense. It 
does not mean “navigable waters of the United 
States” in the technical sense as we sometimes see in 
some laws .... 

The authority of Congress over navigable waters is 
based on the Constitution’s grant to Congress of “Power 
... to regulate commerce with Foreign Nations and 
among the several States — " Although most interstate 
commerce 150 years ago was accomplished on water- 
ways. there is no requirement in the Constitution that the 
waterway must cross a State boundary in order to be 
within the interstate commerce power of the Federal 
Government. Rather, it is enough that the waterway 
serves as a link in the chain of commerce among the 
States as it flows in the various channels of transporta- 
tion — highways, railroads, air traffic, radio and postal 
communication, waterways, ct cetera. The “gist of the 
Federal test" is the waterway’s use “as a highway,” not 
whether h is "part of navigable interstate or interna- 
tional comme/vial highway." 

Thus, this new definition dearly encompasses all wa- 
ter bodies, including main streams and their tributaries, 
for water quality purposes. No longer arc the old. narrow 
definitions ofnavigability, as determined by the Corps of 
Engineers, going to govern matters covered by this bill.’^ 

While this Article will not attempt to present a compre- 
hensive analysis of the legislative history of the FWPCA 
of 1972, even a careful reading of those few portions of 
actual legislative history of the 1972 Act that the Al- 
brecht/Nickelsburg Article itself quoted in footnotes indi- 


72. 1 Legislative History, supra note 66. at 250-51 (emphasis 
added). See also Albrecht & Nickelsburg, supra note 1, at 11048 
n.57. 

73. See 474 U.S. at 121. 
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cates that Congress intended to include non-navigable tribu- 
taries to navigable waters in the FWPCA’s definition of “the 
waters of the United States.” 

The legislative history and analysis cited above demon- 
strates that the Albrccht/Nickelsburg Article’s “evidence,” 
analysis, and conclusions about the geographic jurisdiction 
of the FWPCA of 1 972 are fallacious and misleading. While 
it is true that Congress did not provide an absolutely dear 
and explicit statement of what the geographic jurisdiction of 
the FWPCA of 1972 was intended to be, there is far more ev- 
idence and logic supporting the inclusion of non-navigable 
tributaries in the 1972 Act’s jurisdiction than supporting 
the exclusion of those tributaries, as alleged in the Al- 
brecht/Nickelsburg Article. However, to whatever extent 
there were ambiguities regarding how far Congress in- 
tended the jurisdiction of the FWPCA of 1972 to extend, 
EPA and the Corps of Engineers were clearly acting within 
their authorities In the several agency rulemakings based on 
the FWPCA of 1 972 that interpreted tlic 1 972 Act’s jurisdic- 
tion as including all non-navigable tributaries. 

Even if the Plain Words and Legislative History of (he 
FWPCA of 1972 Were Somewhat Ambiguous 
Regarding the Extent ofThat Act’s Jurisdiction, EPA 
and the Corps Acted Within Their Authorities W'hcn 
Their Administrative Procedure Act (APA) 
Rulemakings Interpreted and Implemented the 
FWPCA of 1972 to Assert Jurisdiction Over 
Non-Navigable Tributaries 

Undoubtedly it can be argued that both the statutory words 
and legislative history of the FWTCA of 1 972 contain some 
ambiguities regarding what Congress intended “the waters 
of the United States” to encompass. To whatever extent such 
ambiguities existed, they demonstrate that the essentially 
identical definitions of that term adopted by both EPA and 
the Corps to impiementthe FWPCA of 1972. after extensive 
APA rulemakings and based on considerable agency experi- 
ence, was within those agencies’ authority and, thus, was 
and is properly given deference by the federal courts. As 
will be described in more detail hereinafter, both EPA and 
the Corps adopted regulations interpreting and implement- 
ing the geographic jurisdiction of the FWPCA of 1972 as in- 
cluding non-navigable tributaries. Among those regulations 
implementing the FWPCA of 1972 were the Corps of Engi- 
neers’ regulations of 1975 and 1977, both of which explic- 
itly asserted jurisdiction over all non-navigable tributaries 
to navigable waters, as well as over all wetlands adjacent to 
both navigable and non-navigable waters. Those were sub- 
stantively the regulations reviewed and upheld by the Court 
in Riverside Bayvi€v>> HomesP The Court described those 
regulations as follows: “[I]n 1975 the Corps issued interim 
final regulations redefining ‘the waters of the United 
States’ to include not only actually navigable waters but 
also tributaries of such waters .... 40 Fed. Reg. 31320 
(1975).”’^ Even though the precise issues being litigated in 
the Riverside Bayview Homes case led the Court in that de- 
cision to focus on, and to uphold CWA jurisdiction over. 


74. Id. at 123. 

75. Id. at 132. 

76. Id. at 129. 

77. Id. at 139. 


wetlands “adjacent” to other waters of the United States, 
the legal principles that controlled the Riverside decision 
demonstrate clearly why EPA and the Corps acted within 
their authority when they both adopted regulations con- 
struing the FWPCA of 1972’s jurisdiction as including all 
non-navigable tributaries. 

The Court’s unanimous decision in Riverside Bayview 
Homes summarized the difficult problem of defining the 
limits of CWA jurisdiction as follows: 

Faced with such a problem of defining the bounds of 
its [CWA] regulatory authority, an agency may appropri- 
ately look to the legislative history and underlying poli- 
cies of its statutory grants of authority. Neither of these 
sources provides unambiguous guidance for the Corps in 
this case, but together they do support the reasonable- 
ness of the Corps’ approach of defining adjacent 
wetlands as “waters” within the meaning of §404(a).’^ 

In Riverside Ba}^'iew Homes, the Court reviewed in some 
detail the legislative history and underlying policies of the 
FWPCA of 1972 and considered the Corps’ determination 
by APA rulemaking that adjacent wetlands are an importanr 
part of the total aquatic system and play an important role in 
protecting the water quality of the other “waters of the 
United States,” The Court properly described the Corps’ 
regulations as having construed the term “the waters of the 
United States” in the FWPCA of 1972 as follows; “The reg- 
ulation extends the Corps’ authority under [§]404 to all 
wetlands adjacent to navigable or interstate waters and their 
tributaries."^^ The Court went on to hold in Riverside Bay- 
view Homes: “Wc arc thUvS persuaded that the language, poli- 
cies, and history of the Clean Water Act compel a finding 
that the Corps has acted reasonably in interpreting the Act to 
require permits for the discharge of fill material into 
wetlands adjacent to the ‘waters of the United States.’”’’ 

The Court’s unanimous decision in Riverside Bayview 
Homes is still the law of the land, notwithstanding the un- 
convincing efforts of some to limit that decision to its facts 
after the SWANCC decision. It would be completely illogi- 
cal to conclude that Congress and the responsible federal 
agencies were authorized by the FWPCA of 1 972 to extend 
by APA rulemaking that statute’s jurisdiction to wetlands 
adjacent to other waters of the United States in order to im- 
plement the FWPCA of I972’s goals of protecting water 
quality (as the Riverside Bayview Homes decision held), but 
that neither Congress nor the agencies could or did extend 
the FWPCA of 1 972’s jurisdiction to the non-navigable trib- 
utaries, which have far greater importance to the quality of 
the navigable waters than adjacent wetlands do. The essence 
of the Riverside Bayview Homes decision is that the under- 
lying purpose of the CWA is to protect water quality, not 
navigation, and thus that the FWPCA of 1972’s geographic 
jurisdiction extended not only to navigable waters, but to 
other aquatic areas that protect the quality of navigable wa- 
ters. Given the policies and legislative history of the 
FWPCA of 1 972 cited and relied on by the Court in River- 


78. As of the dale this Article was written, at least one post-5>VAVCC 
U.S. court of appeals decision presents a particuiaiiy thoughtful. 
wcU-reasoned analysis of the “deference” issue regarding EPA and 
Corps regulatory definiuon of C WAjurisdiccion, and upholds CWA 
jurisdiction over the full tributary system to navigable waters: 
United States v. Deaton, 332 F.3d 698, 33 ELR 20223 (4th Cir, 
2003). 

79. See Albrecht & Nickelsburg, supra note 1, at 11055 -56. 



285 


NEWS & ANALYSIS 34 ELR 1 0203 

200*1 Erwironmental Law Institute®, Washington, DC reprinted pmni»(m from Elii®, http://w)Aav.c!i.ort£. l-a00-‘i33-5120. 


2-2004 

Copyright 

side Bay view Homes, it is clear that Congress intended the 
FWPCA of 1 972 to regulate non-navigable tributaries. If the 
Corps’ regulations defining wetlands adjacent to other wa- 
ters of the United States as subject to the jurisdiction of the 
FWPCA of 1 972 were reasonable and deserving of judicial 
deference, as the Court held in Riverside Ba\>view Hornes^ 
then a fortiori EPA’s and the Corps’ regulations defining 
non-navigable tributaries of the navigable waters as subject 
to the jurisdiction of the FWPCA of 1972 were and arc 
equally reasonable and must be given deference by the fed- 
eral courts and upheld.^* 

The Albrecht/Nickclsburg Article tried to obscure these 
fiindamental points by claiming that the Court’s Riverside 
Bayview Homes decision is no longer good legal authority 
after SWANCC and is now limited to its facts. Albrecht and 
Nickclsburg also claim that the EPA and Corps regulations 
were illegal to the extent that they construed the jurisdiction 
of the FWPCA of 1 972 as including any aquatic area outside 
navigable-in-fact § 10 navigable waters because, they insist. 
Congress limited the jurisdiction of the FWPCA of 1972 to 
the navigable-in-fact §10 waters. To reconcile that latter 
conclusion with even the most narrow reading of thCiffrver- 
side Bayview Homes decision, Albrecht and Nickelsburg 
must resort to the illogical notion that Congress ratified 
EPA’s and the Corps’ assertion of CWA jurisdiction over ad- 
jacent wetlands by enacting the FWPCA Amendments of 
1977, but that allegedly Congress never ratified the same 
EPA and Corps regulations’ assertion of CWA jurisdiction 
over non-navigable tributaries. Only a true believer of the 
Albrecht/Nickclsburg persuasion could swal low such a con- 
clusion, and then only with the help of much “faith-based” 
thinking. 

As wc have seen, the Albrecht/Nickelsburg Article’s con- 
clusions regarding the jurisdictional scope of the FWPC A of 
1972 were wrong for the various reasons cited above. 

Nevertheless, based on their erroneous interpretation of 
the legislative history of the FWPCA of 1972, Albrecht and 
Nickelsburg went on to insist that to this day no CWA Juris- 
diction exists over non-navigable tributaries, unless some 
unknown legal wonder-worker can locate some hitherto un- 
identified clear and explicit statutory confirmation of juris- 
diction over non-navtgable tributaries in the text (or possi- 
bly in the legislative history) of the FWPCA Amendments 
of 1977.'^ A fair reading of the Albrecht/Nickelsburg Ar- 
ticle is that those authors do not believe that such a feat 
can be accomplished. However, because the essential 
foundation of their position relies on their mistaken and 
disproved assertions regarding the FWPCA of 1972, one 


need not take their challenge regarding the 1 977 FWPCA 
Amendments very seriously. In addition, however, both the 
Albrecht/Nickclsburg Article and the most troubling obi- 
ter dicta from the SWANCC decision relied heavily on a 
strange legal artifact from the 1970s: the Corp.s of Engi- 
neers’ final rule of April 3, 1974. We will now turn our at- 
tention to that subject. 

The Corps of Engineers’ Final Rule of April 3, 1974, 
Provides No Reliable Support for the Assertions of the 
Albrecht/Nickelsburg Article Regarding the 
Jurisdiction of the FWPCA of 1972 

One of the most important, and most superficially plausible, 
arguments made in the Albrecht/Nickelsburg Article is 
based on the following notion: the Corps of Engineers' final 
rule of April 3, 1 974, interpreted CWA jurisdiction to cover 
only the §10 navigable waters and to exclude from CWA ju- 
risdiction all non-navigable tributaries to those § 1 0 waters. 
In addition, obiter dicta in the Court’s SWANCC decision 
seemed to endorse that early Corps interpretation of the 
proper scope of CWA jurisdiction as possibly reflecting the 
original intent of Congress in the FW^CA Amendments of 
1972.*^ Thus, the Albrecht/Nickelsburg Article relies 
heavily on that Corps final rule of April 3, 1974, as evidence 
supporting their owm assertion that the jurisdiction of the 
FWPCA of 1972 was limited to the §10 navigable waters. 
However, careful analysis demonstrates that the long-dis- 
credited Corps final rule of April 3, 1974, provides no real 
support for the Albrecht/Nickelsburg Article’s conclusions 
about the intent of Congress regarding the jurisdiction of the 
FWPCA of 1972. 

As quoted in full below, the Court’s dicta in SWANCC 
noted that the Corps’ final rule of April 3. 1974, tried to limit 
the jurisdiction of CWA §404 to the § 1 0 navigable waters; 
then the Court’s decision stated; “Respondents put forward 
no persuasive evidence that the Corps mistook Congress’ 
intent in 1974.”*‘ Most of the remainder of this Article will 
attempt to provide the “persua.sivc evidence” that the 
Court’s SWANCC dicta seemed to invite by claiming that no 
such evidence had yet been put forward. The following dis- 
cussion will demonstrate that the Corps' final rule of April 
3. 1974, was not a legitimate orsuccessful attempt to discern 
and implement the intent of Congress regarding the geo- 
graphic Jurisdiction of the FWPCA of 1972, and that the 
Corps’ 1974 final rule is totally useless for determining the 
eWA’s current jurisdictional reach. 


80. See 531 U.S. at 168: 

Indeed, the Corps' original interpretation of the CWA, pro- 
mulgated two years after its enactment, is inconsistent with 
that which it espouses here. Its 1974 regulations defined 
{§|4D4(a)'s "navigable waters” to mean "those waters of the 
United Slates which are subject to the ebb and flow of the 
tide, and/or are presently, or have been in the past, or may be 
in the future susceptible for use for purposes of interstate or 
foreign commerce.” 

33 C.F.R. §209. i20(d)(l ). The Corps emphasized that “it is the wa- 
ter body’s captability of use by the public for purposes of transporta- 
tion or commerce which is the determinative factor.” Id. 

§209.260(e)(l). Respondents put forward no persuasive evidence 

chat the Corps mistook Congress' intent in 1974. 

81. Id. 82. See Albrecht & Nickelsburg, supra note i, at 11049-50. 
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Even Taking the Corps ' Final Rule of April 3, 1974, at 
Face Value, It Provides No Support for the 
Alhreclit/Nickelshurg Assertions About the Jurisdiction of 
the FWPCA of 1972 as a Whole, and Is Irrelevant to the 
Jurisdiction of the Current CWA 

The first important point to note regarding the Corps’ final 
rule of April 3, 1974, is that it explicitly purported to address 
on/v the gcographicjurisdiction of the Corpr ’regulatory au- 
thorities, such as §10 of the Rivers and Harbors Act of 1899 
and, most importantly for our discussion, §404 of the 
FWPCA of 1972. On its face, the Corps’ 1974 final rule did 
fjcji^purport to address the geographic jurisdiction of any part 
of the FWPCA of 1 972 other than §404, nor of the FWPCA 
of 1972 as a whole. Thus, the Corps’ 1974 final rule was 
predicated on two important legal assumptions that we now 
know to have been false: ( 1 ) the assumption that §404 of the 
FWPCA of 1972 had a geographic jurisdiction different 
from (and smaller than) the jurisdiction of the rest of the 
FWPCA of 1 972; and (2) the assumption that the Corps had 
the right to establish the geographic jurisdiction of §404 of 
the FWPCA of 1972 unilaterally, without the agreement 
ofEPA. 

Taking the Corps’ final rule of April 3, 1974, at face 
value, it was an attempt to establish the geographic jurisdic- 
tion of §404 of the FWPCA of 1 972 as identical to the geo- 
graphic jurisdiction of § 10 of the Rivers and Harbors Act of 
1899, even though that would give FWPCA §404 a vastly 
more limited geographic reach than all the other sections 
and programs of the FWPCA. As I will explain hereinafter, 
the Corps had several policy, practical, and political reasons 
in 1 974 to make the attempt to carve out a separate, limited 
jurisdiction for the FWPCA §404 program, whether or not 
that attempt could or would ultimately be upheld by the fed- 
eral courts. One must remember that in 1974 the Corps, at 
least in theory, could act on the assumption that it had the le- 
gal right, as the federal agency primarily responsible for ad- 
ministering the new FWPCA §404 regulatory program, to 
establish by rulemaking the geographic jurisdiction for the 
§404 program, even if that jurisdiction would be substan- 
tially more restricted than the jurisdiction of the rest of the 
FWPCA of 1 972, as established by EPA’s rulemakings. The 
“Civiletti opinion,” discussed above, in which Attorney 
General Civiletti refuted that notion and ruled that 
EPA — not the Corps — had legal authority to determine the 
extent of geographic jurisdiction for the entire CWA, in- 
cluding §404, was not issued until 1979. 

it is quite understandable that the Corps' final rule of 
April 3, 1974, purported to address the geographic jurisdic- 
tion of FWPCA §404, and not the FWPCA of 1972 as a 
whole, because, as the Albreeht/Nickelsburg Article 
pointed out, at the time the Corps promulgated its final rule, 
it was aware that well before that date EPA had taken several 
separate administrative actions to define the extent of the 
FWPCA’s gcographicjurisdiction, including EPA’s promul- 
gation in the Federal Register o(May 3, 1973, of a compre- 


hensive final rule on the jurisdiction of the FWPCA of 
1972.*^ The Corps’ final rule of April 3, 1974, did not pur- 
port to challenge or disagree with the various earlier rules 
and other official pronouncements that EPA had promul- 
gated asserting FWPCA of 1 972 jurisdiction over all of the 
tributaries to the traditional navigable waters for purposes of 
the FWPCA of 1972 as a whole, or for specific FWPCA pro- 
visions and programs other than the Corps ' §404 program. 

With regard to the current debate about CWA jurisdiction 
after SWANCC, it is significant that the Corps’ unilateral at- 
tempt in 1974 to establish a restricted, special geographic 
jurisdiction for the Corps’ FWPCA §404 regulatory pro- 
gram w'as founded on tw'o legal assumptions that are now 
known to have been wrong. First, we now know that, within 
the Executive Branch, it is EPA, not the Corps, that had and 
has the ultimate legal authority to establish by regulation the 
geographic jurisdiction for the entire CWA, including CWA 
§404.” In addition, after 1974 the law became established 
and clear that there is only one universal geographic juris- 
diction for the entire CWA, and that the CWA §404 regula- 
tory program must have the same geographic jurisdiction as 
all the other sections of the CWA (unless and until the law 
changes).*^ Consequently, the notion that the Corps’ long- 
abandoned and long-discredited final rule of April 3, 1974, 
was somehow determinative regarding the jurisdiction for 
the entirety of the FWPCA of 1972. or regarding the entire 
CWA of today, is clearly wrong, if only because the Corps it- 
self in 1 974 directed that rule only at the §404 program, and 
not at any other program of the FWPCA of 1972 or at the 
FWPCA of 1972 as a whole. Moreover, the Corps never 
had legal authority to determine the jurisdiction of §404 of 
the FWPCA of 1972 without the agreement of EPA, and 
EPA never approved or agreed with the Corps’ rule of April 
3, 1974. 

Given the fact that the Corps' final rule of April 3, 1974, 
has been superseded by several subsequent EPA and Corps 
of Engineers APA rulemakings that have long recognized 
the full scope of the CWA’s geographic jurisdiction, the 
long-revoked Corps of Engineers final rule of 1 974 would 
appear to be totally irrelevant to current debates regarding 
CWA jurisdiction. Nevertheless, the Albreeht/Nickelsburg 
Article flatly asserts, and the Court’s dicta in SWANCC 
could be read to imply, that the Corps’ final rule of April 3, 
1974, somehow reflected the “true intent” of Congress re- 
garding the proper jurisdiction of the FWPCA of 1972, or 
possibly even regarding the proper geographic jurisdiction 
of the current CWA. A more detailed examination of the 
Corps’ final rule of April 3, 1 974, is necessary to determine 
whether the Albreeht/Nickelsburg Article’s assertions and 
the possible implications of the SWANCC dicta could possi- 
bly be true. 


83. See 43 Op. Att'yGen.No. 13,. yupra note 42. Jeefltfo CWA §101(4): 
“Except as otherwise expressly provided in this Act, the Administra- 
tor of ihe Environmental Protection Agency (hereinafter in this Act 
called ‘Administrator’) shall administer this Aa.” 33 X).S.C. 
§1251(d). 

84, See 43 Op. Att’y Gen. No. 15, supra note 42] see also supra no\e 41 
and accompanying text. 


85. See supra note 67. 

86. Memorandum from William R. Orlandi, Acting General Counsel, 
U.S. Army Corps of Engineers, to LHrector of Civil Works, U.S. 
Army Corps of Engineers, on Problem Areas Resolved in Corps 
Regulatory ftograms Following P^sage of Recent Legislation 
(D«. 13, 1972) (on file with author). 



287 


2-2004 T^TEWS & ANALYSIS 34 ELR 10205 

Copyright © 2004 Environmental Law Institute®, Vtashingtcin, DC. reprinted wth perns^ from ELR®, http://\t'Vtav.cli.Oi'g. 1-800'433-5120- 


The Corps’ Final Rule of April 3, 1974, fVasNota 
Legitimate and Serious Attempt to Divine and Implement 
the Intent of Congress Regarding the Jurisdiction of the 
FWPCA of 1972 

The historic record demonstrates that the Corps’ final rule of 
April 3, 1974, was not a legitimate, thoughtfiil effort to dis- 
cern and implement “the true intent of Congress” regarding 
the geographic jurisdiction of the FWPCA of 1972 as a 
whole, or even of FWTCA §404. Instead, the rule was the 
Corps’ “long shot” effort to construe the FWPCA §404 pro- 
gram’s geographic jurisdiction extremely narrowly, while 
recognizing that the 1 974 rule would probably not be upheld 
by the federal courts. The Corps understandably determined 
that it had nothing to lose by promulgation of the final rule of 
April 3, 1974, since that rule might possibly be upheld by the 
Courts, and because even if the final rule were eventually 
overturned, the rule and the subsequent litigation would 
“buy time”so that the Corps and Congress could solve the 
Corps’ acute practical and political problems dealing with 
the immense workload of the FWPCA §404 program. The 
Corps’ 1974 final rule was also intended to “shift the respon- 
sibility' and the blame” from the Corps to the federal courts 
for an eventual extension of Corps FWPCA §404 jurisdic- 
tion from the limited § 1 0 navigable waters to “all waters of 
the United Slates,” including all non-navigable tributaries 
and their adjacent wetlands. 

The history of the Corps’ final rule of April 3, 1974. is re- 
markable and well worth telling, especially given the fact 
that the rule was “resurrected” from historic obscurity by the 
Court’s reference to it in obiter dicta in the SWANCC A^cx- 
.sion.®* As noted above and further explained hereinafter, the 
Corps had several important reasons for promulgating the 
1974 final rule, separate and apart from any notion that the 
rule was reflecting or implementing “the true intent of Con- 
gress” regarding the geographic jurisdiction of the FWPCA 
of 1972 as a whole. 

Corps Acting General Counsel Orlandi s Legal 
Memorandum of December 1 3. 1972, Documents the Fact 
That the Corps Understood and Accepted the Reality That 
the Recently Enacted FWPCA of 1972 Asserted 
Jurisdiction Over Non-Navigahle Tributaries to the §10 
Navigable Waters 

The historic record demonstrates that, after the FWPCA of 
1972 had become law, the Corps fiilly understood that “the 
waters of the United States” that the new FWPCA of 1972 
covered was much greater in geographic scope than “the tra- 
ditional navigable waters of the United States” that the 
Corps had been regulating under § 1 0 of the Rivers and Har- 
bors Act of 1 899. For example, on December 1 3. 1 972, less 
than two months after the FWPCA of 1 972 had become law, 
the Acting General Counsel of the Corps of Engineers, Wil- 
liam R. Orlandi, signed an official legal memorandum ad- 
dressed to the C oips’ Director of Civil Works, i.e., the U.S. 
Army Major General in charge of all Corps Civil Works ac- 
tivities, with the following subject line; “Problem Areas to 


87. 33 U.S.C. §407. 

88. Meroorandiun from Corps Acting Genera] Counsel Orlandi. supra 
note 86, 1 2a(2) (emphasis added). 

89. Id. ? 2(c)(5) (emphasis added). 


be Resolved in Corps Regulatory Programs Following Pas- 
sage of Recent Legislation.”®* The first line of that memo- 
stated; “This Memorandum is designated to highlight those 
problem areas . . . which have been raised by the Federal 
Water Pollution Control Act (Pub. L. No. 92-500) . . . 

The first page of Orlandi’s legal memorandum demon- 
strates that the Corps understood very well that non-naviga- 
ble tributaries to the §10 navigable waters were part of the 
jurisdiction of the new FWPCA of 1 972. That is hardly sur- 
prising, given the fact that the Corps itself had been statuto- 
rily responsible for regulating water pollution in those same 
non-navigable tributaries since 1899 under §13 of the 
Rivers and Harbors Act of 1899, commonly referred to as 
“The Refuse Act.”®^ In fact, the Corps had been implement- 
ing a permit program under §13 of the 1899 Act for pollut- 
ing point source discharges of pollutants into those same 
non-navigable tributaries of the §10 navigable waters (as 
well as in the § 1 0 navigable waters themselves) from 1 970 
until late 1972. It was the transfer from the Corps to EPA of 
that § 1 3 permit program in the non-navigable tributaries to 
§10 navigable waters, mandated by §402 of the new 
FWPCA of 1972, that led Acting General Counsel. 
Orlandi to write the following; 

Since (Refuse Act) permits for discharges into non- 
navigable tributaries have been transferred to EPA, 
what course of action should the Corps take to control 
and remedy shoaling conditions in navigable ^voters 
which may occur as a result of di.scharges into 
nonnavigable trihutaricsl This will require coordina- 
tion with EPA with resultant agreements being reduced 
to a memorandum of understanding between both agen- 
cies.** 

Having recognized that the new FWPCA of 1972 as a 
general matter would regulate non-navigable tributaries to 
the traditional navigable waters, later in the same memoran- 
dum Acting General Counsel Orlandi raised the very deli- 
cate question of when and how the Corps would have to ex- 
pand the geographic jurisdiction of its own regulatory pro- 
gram from the limited jurisdiction of §10 of the Rivers and 
Harbors Act of 1 899. to regulate additional, non-navigable 
waters under the new §404 of the FWPCA of 1972; 

Should the Corps continue to u.se the definition of “navi- 
gable waters” as prescribed in ER 1 1 65-2-302 (33 CFR 
209.260) to define the scope of its regulatory jurisdic- 
tion. Of expand its jurisdiction to include "all waters of 
the United States” W'hich is the definition of “navigable 
waters” used in the [CWA]? It is possible that we would 
be confined to our current definition of “navigable wa- 
ters” in the administration of our [§] 1 0 permit program, 
but would have to expand our norma! jurisdiction to in- 
clude additional waters in the administration of the new 
[§]404 permit program.*® 

Note that the Corps’ Acting General Counsel explicitly in- 
terpreted the FWPCA of 1972’s jurisdictional mandate of 
“the waters of the United States” to mean "all waters of the 
United States” as the Corps’ likely future expanded jurisdic- 
tion under §404 of the FWPCA of 1972. 

A reader of the two quotations provided above from 
Acting Genera! Counsel Orlandi’s memorandum might 
wonder why Orlandi was clear and forthright when describ- 
ing the plain fact that the FWPCA of 1 972 as a whole (and 


90. Id. I 4 (emphasis added). 
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FWPCA §402 in particular) regulated non-navigable tribu- 
taries to navigable waters, but he became more circumspect 
when gently suggesting that the Corps would also have to 
regulate not merely § 1 0 navigable waters, but “all waters of 
the United States” under its new §404 pennit authority. The 
explanation for that subtle change in tone relates to the 
Corps’ vitally important policy, practical, and political con- 
cerns about its new §404 authority, and also provides the 
real story behind the Corps’ final rule of April 3, 1974. The 
last sentence of the Oriandi legal memorandum of Decem- 
ber 1 3, 1972. provides a fitting introduction to that history: 

In view of the fact that many of the problem areas raised 
by [the FWPCA of i 972] involve an inlermixiure of le- 
gal and policy decisions, it is suggested that representa- 
tives from your Directorate meet with members of my 
staff to resolve these matters. The principal contact in 
this office for these meetings will be Mr. Jacobus 
Lankhorst.^'^ 

Most of the remainder of this Article will explain the 
Corps’ “policy decisions” of the early 1 970s that motivated 
the Corps, in its final rule of April 3, 1974, temporarily to 
disavow the full scope of the FWPCA of 1 972’s geographic 
jurisdiction. The reader should also understand from 
Orlandi’s “point of contact” sentence quoted above that the 
actual author of the legal memorandum of December 13, 
1972, was the Corps’ senior attorney responsible for Civil 
Works matters. Jacobus J. Lankhorst, who later was the pri- 
mary author of the parts of the Corps’ final rule of April 3, 
1974, that arc relevant to this discussion. 

The Corps' Final Rule of April 3, 1974. Was Motivated in 
Large Measure by the Corps ’ Practical, Policy, and 
Political Needs. Rather Than by the Corps ' View of 
Congress ’ Intent in the FWPCA of 1972 

As is explamed in Appendix 2 of this Article, the Corps’ fi- 
nal rule of April 3, 1 974, was motivated by a number of in- 
terrelated considerations. First, the primary author of the 
1974 rule, Corps Assistant General Counsel Lankhorst, be- 


9 1 . The ponions of cbe Corps' Anal rule of April 3. J 974, and its pream- 
ble, that related co the jurisdiedon of FWPCA §404 were written by 
Lankhorst, who in 1974 was the Corps' Assistant General Counsel 
for Civil Works; his assistant in this Usk was William Hedetnan, 
Esq. Lankhorst later became the Corps' Deputy General Counsel 
and served for many months as the Corps' Acting Chief Counsel af- 
ter the redrement of General Counsel Manning Seltzer. Hedetnan 
also had a distinguished career with the Corps, serving for years as 
the Corps' Assistant General Counsel, Environmental Law and Reg- 
ulatory Programs. Unfortunately, both of those primary authors of 
the final rule of April 3, 1974, are now deceased. Fortunately, how- 
ever, still alive and pracdcing law is another of the Corps' senior at- 
torneys from the 1974 era who was involved in and has personal rec- 
ollection of the final rule of April 3. 1974. That is Fred Disbertx>n, 
who is now a Senior Lidgaior at the DOJ. IDisheroon worked in the 
Corps of Engineers Office of the General Counsel (now called the 
Office of the Chief Counsel) from August of 1970 undl August of 
1975. In 1974 Disheroon served as the Corps’ Assistant General 
Counsel for Litigation. Enforcement, and Adversarial Proceedings, 
and in that capacity was peisonally involved in and knowledgeable 
about the Corps' final rule of April 3, 1974. Consequently, I asked 
Disheroon to read this Article's explanation of the circumstances 
that produced the Corps' final rule of April 3. 1 974, and to verify that 
this explanation is consistent with his own pasonal knowledge of 
the matter. Disheroon has done that, and has provided me with the 
letter of attestation to that effect quoted in Appendix 2 of this Article. 

92. See. e.g . , Zabel v. Tabb. 430 F.2d 1 99, 1 ELR 20023 (5th Cir. 1970). 

93. 33 U.S.C. §404. 


lieved that a legally defensible case could be made that the 
Corps had statutory authority to establish by rulemaking a 
special, highly restricted geographic jurisdiction for the 
FWPCA §404 program, less extensive than the jurisdiction 
of the FWPCA of 1972 as a whole. Corps leaders under- 
stood that the 1974 rule would probably not be upheld by the 
federal courts, but they also knew that it might possibly 
withstand judicial review^ and that the Corps had nothing to 
lose by making the attempt. Even if the 1 974 final rule were 
to be overturned as contrary to the mandates of the FWPCA 
of 1 972, it would nevertheless serv'e to “buy time” so that the 
Corps and Congress could find solutions to a number of po- 
tentially overwhelming practical and political problems that 
the Corps had to deal with in the 1 972 to 1974 period. Those 
problems were caused by the fact that §404 of the FWPCA 
of 1972 imposed vastly greater regulatory responsibilities 
on the Corps than the Corps’ aetual or potential regulatory 
resources could possibly deal with in 1974vr’ithout both leg- 
islative relief from Congress and the creation and use of new 
regulatory mechanisms that did not exist in 1974. 

As it happens, I know a good deal about the policy, politi- 
cal, and practical considerations that constituted the fiill ex- 
planation of the Corps’ final rule of April 3, 1974, from my 
familiarity with the history of the Corps’ regulatory pro- 
gram, the historic record of that period, and from personal 
discussions that I have had with the authors, reviewers, and 
defenders of that 1974 final rule during my early years in the 
Corps’ Office of the Chief Couasel in the 1970s and more 
recently.’^ A number of documents in the Corps’ archives, 
and many documents from the full legislative history of the 
FWPCA Amendments of 1 977, corroborate and confirm the 
following explanation of the Corps’ final rule of April 3, 
1974. In addition. Appendix 2 of this Article presents addi- 
tional, detailed corroboration of the explanation of the 
Corps’ final rule of April 3, 1974, presented herein, 

The enactment of the FWPCA of 1972 presented the 
Corps with significant benefits, but also with major chal- 
lenges and problems. Even prior to enactment of the 
FWPCA of 1972. the Corps had to administer large-scale, 
important, and expanding regulatory re.sponsibiHties with 
very limited resources, including a small regulatory pro- 
gram work force. In 1 972 the Corps had barely enough regu- 
latory program staff to administer its existing permit respon- 
sibilities under §§9 and 10 of the Rivers and Harbors Act of 
1899, which covered only the §10 navigable waters. One 
reason why the Corps’ regulatory program was already 
overstressed and undcrresourced in 1972 was that between 
1968 and 1972. the Corps had voluntarily undertaken sub- 


94. See U.S. Anny Corps of Engineers, Adininistrativc Procedure-Har- 
bor Lines. 35 Fed. Reg. 8280 (May 27, 1970) (amending 33 C.F.R. 
§209.150). 

95. As noted above, FWPCA §402 transferred from the Corps to EPA 
the Corps’ permit program for discharges of refuse and other pollut- 
ants into navigable waters and their non-navigable tributaries that 
the Corps had been administering since President Richard M, Nixon 
and Congress set up and funded that permit program in 1970, using 
the permit authority of § 13 of the Rivers and Harbors Act. When that 
permit program was transferred from the Corps to EPA, ail of the 
Corps' “spaces" for personnel to administer that “Refuse Act” per- 
mit program were also transferred to EPA, along with all § 1 3 permit 
files and applications. 

96. 33 U.S.C. §1413. 

97. During the 1970s “regulators” were sometimes referred to disparag- 
ingly in the Corps as “permit clerks,” reflecting the fact that they 
were not “real engineer.” 
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stantial new regulatory responsibilities under the Rivers and 
Harbors Act of 1 899 by means of new rules and new admin- 
istrative guidance. For example, in 1968 the Corps had 
abandoned its former practice of evaluating applications for 
permits under § §9 and 1 0 of the Rivers and Harbors Act of 
1899 only in terms of the proposed activity’s potential ef- 
fects on navigation, and had substituted the much more de- 
manding and expansive “public interest review,” which re- 
quired Corps district engineers to consider potential effects 
of proposed activities needing permits on all aspects of the 
public interest, including wetlands and other environmental 
quality factors.^^ In addition, the Corps had implemented a 
series of extensions of the geographic jurisdiction ofthe reg- 
ulatory program under § §9 and 10 of the Rivers and Harbors 
Act of 1899, as discussed earlier in this Article. Similarly, as 
of May 27, 1970, the Corps had begun to require standard, 
individual §10 permits for proposed activities shoreward of 
existing harbor lines that had been established over the years 
under the authority of § 1 1 of the Rivers and Harbors Ac! of 
1 899,^^ w'hich previously had required no further Corps au- 
thorization.®^ Consequently, even without any new legisla- 
tion, in 1972 the Corps’ regulatory program had barely suf- 
ficient resources to implement its expanded, fully imple- 
mented regulatory authorities under §§9 and 10 of the 
Rivers and Harbors Act of 1899.®^ 

Even though the Corps’ small regulatory work force was 
already heavily burdened in 1972, in that year the Corps 
suddenly found itself responsible for potentially huge new 
regulatory responsibilities, not only under the new FWPCA 
§404, but also under §103 of the Ocean Dumping Act of 
1972,®® and under several demanding new environmental 
laws that greatly increased the administrative workload in- 
volved in processing every Corps permit. Those new envi- 
ronmental laws included the Coastal Zone Management 
Act, the new requirements of the National Environmental 
Policy Act (NEPA), and other requirements imposed by 
statutes and regulations. For several years after 1972, the 
Corps did not have a large enough regulatory staff to ad- 
minister effectively even a small fraction of its greatly ex- 
panded new regulatory responsibilities. In addition, the 
Corps had neither the ability nor the inclination to rapidly 
expand its regulatory staff to deal with its burgeoning new 
regulatory duties. 

The difficulties that the Corps encountered after 1972 in 
obtaining appropriations and authorized spaces so that it 
could hire new regulatory staffers, and the lime it would take 
to hire and train many new regulatory civil servants, can be 
readily understood. However, another important problem 
was the fact that the Corps’ leadership during the 1 970s was 
reluctant to expand the Corps’ regulatory roles or personnel 
to the extent that full implementation of the new FWPCA of 
1972 §404 program demanded. The Corps' senior leader- 
ship wanted the Corps to remain to the maximum extent pos- 
sible an engineering agency, staffed with engineers who 
solved important U.S. military and civil engineering prob- 
lems, not a regulatory agency staffed with law'yers and regu- 
lators.®’ In addition. Corps senior leaders were reluctant to 
increase regulatory staff to implement the new §404 pro- 
gram because they had grave reservations regarding the 
“political survivability” ofthe new program and regarding 
how the new §404 program would affect the Corps’ all-im- 
portant relationships wnth key congressional interests 
whose good will was vital to the Corps. 


During the period of 1 972 through 1 974 the Corps had no 
way to know with certainty just how the new §404 regula- 
tory program would eventually evolve or what Corps re- 
sources it would eventually require, but Corps leaders and 
senior attorneys soon realized that §404 had the potential to 
create serious problems for the Corps, as well as important 
benefits. In 1972 the Corps had been willing and eager to ac- 
cept the new FWPCA §404 permit authority in the tradi- 
tional navigable waters for one obvious reason: if the Corps 
had not taken on the legal responsibility to authorize dis- 
charges of dredged material and fill material under §404 of 
the new FWPCA of 1972, then EPA under FWPCA §402 
(and the states that eventually would assume legal responsi- 
bility for the §402 program) would have gained authority to 
regulate and control all of those discharges of dredged or fill 
material, as the Senate bill originally would have required. 
In fact, one ofthe primary reasons w'hy §404 was added to 
the new FWPCA of 1972 late in the legislative process was 
precisely because the House of Representatives insisted that 
the Corps, rather than EPA or the states, would authorize and 
permit all activities involving the discharge of dredged or 
fill material. Given the fact that virtually every Corps Civil 
Works water resource development project has always in- 
volved discharges of dredged material or fill material (often 
both) as that project is constructed, operated, and main- 
tained, the Senate bill’s proposal to have discharges of both 
dredged material and fill material regulated under §402 
would have allowed EPA and the states to gain effective 
control over all Corps Civil Works waterprojects and activi- 
ties. a situation that the Corps (and the House of Representa- 
tives) regarded as unacceptable. Consequently, since practi- 
cally all of the Corps’ water resource development projects 
were located in the § 1 0 navigable waters, the Corps was ca- 
gerto have responsibility for permit issuance under §404 for 
all discharges of dredged or fill material in those § 1 0 navi- 
gable waters. The Corps’ new CWA §404 authority in the 
§10 navigable waters allowed the Corps to give itself 
FWPCA authorizations for all of its own Civil Works pro- 
jects and activities and to grant §404 permits for similar dis- 
charges required by the activities of port authorities, dredg- 
ers, and similar development interests well known to the 
Corps. In addition, FWPCA §404 allowed the Corps to au- 
thorize many military projects involving discharges of 
dredged or fill material in the § 1 0 navigable waters. As for 
non-Corps projects involving discharges of dredged mate- 
rial or fill material into the § 1 0 navigable waters, the Corps 
had to issue §9 or § 1 0 permits under the Rivers and Harbors 
Act of 1 899 for those projects in any event, independently of 
the FWPCA of 1972, so the new §404 permit responsibili- 
ties in the §10 navigable waters would impose relatively 
light new regulatory burdens on the Corps. For all of these 
reasons, in 1972 the Corps regarded its new FWPCA §404 
permit authority in the § 1 0 navigable waters as a net benefit 
to the Corps and not as an unwanted burden or problem. 

In contrast, the new FWPCA of 1 972 §404 permit respon- 
sibilities in the non-navigable tributaries and other non-nav- 
igabic waters, e.g., wetlands, provided the Corps with no 
discernible benefits for its traditional water resource devel- 
opment activities or for its traditional role as an engineering 
and construction agency, but seemed to present the potential 
for practically unlimited and overwhelming regulatory re- 
sponsibilities and problcm.s. Tf, as seemed quite probable, 
the new FWPCA of 1 972 would eventually have geographic 
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jurisdiction over virtually every water body and aquatic 
area, e.g., wetlands, mud flats, etc., in the United States, and 
if the §404 program would require a Corps §404 permit for 
any and every activity involving the discharge of either 
dredged or fill material into any of those waters, then the 
Corps could easily find itself legally responsible for some- 
how permitting under §404 many hundreds of thousands of 
different projects and activities everv year. From 1972 
through 1974, the Corps’ leadership came to realize that the 
new §404 permit responsibility over “all the waters of the 
United States” could overwhelm the Corps with regulatory 
duties that the Corps had neither the staff nor the legal means 
to perform effectively, but which could get the Corps into 
serious political, practical, and legal difficulties. 

Moreover, the Corps soon came to realize that its poten- 
tially huge §404 regulatory responsibilities in the non-navi- 
gable waters would be a thankless task, entailing high politi- 
cal costs with few if any political rewards. No matter how 
many new regulatory resources the Corps might eventually 
be able to obtain to operate the §404 program in non-naviga- 
ble waters, the Corps could never expect to please the envi- 
ronmentalists and their friends in Congress, who would al- 
ways demand a higher level of environmental protection 
from the §404 program than the Corps could ever provide, 
either through denial of permits or through imposition of 
permit conditions. On the other hand, the inevitable, grow- 
ing backlog of delayed and unprocessed §404 permit appli- 
cations, and the very nature of the §404 regulatory program 
itself, as designed and controlled by EPA through its manda- 
tory §404(b)(I) guidelines, would inevitably alienate and 
anger state and local governments, other federal agencies 
needing Corps §404 permits, development-oriented inter- 
ests in general, and the Corps’ traditional congressional sup- 
porters. all of which for many decades had been the Corps’ 
natural collaborators and political constituency. Wliile it is 
true that some members of Congress during the early 1970s 
were “pro-environment” supporters of the new FWPCA 
§404 regulatory program, those “green” congressional in- 
terests decidedly were not well represented on either the 
House of Representatives or Senate Appropriations Com- 
mittee subcommittees that funded and oversaw all of the 
Corps of Engineers’ Civil Works activities. To summarize, 
in the early i970s, the new FWPCA §404 program with re- 
gard to non-navigable waters seemed to present the Corps 
with almost unlimited problems and with hardly any coun- 
tervailing benefits. 

If one wants to read a full account of the problems thatthe 
Corps faced during the early 1970s as it tried to cope with 
the burgeoning, practically overwhelming, regulatory re- 
sponsibilities that the new FWPCA of 1972 §404 program 
seemed to impose, one need merely read through the full 
legislative history that culminated in the FWPCA Amend- 
ments of 1977. The Corps' problems in dealing with the 
§404 program were so serious and controversial during the 
early and mid-1970s that much of the debate in Congress 
leading up to the FWPCA Amendments of 1 977 relate to the 
§404 program and to two competing, alternative approaches 
for new legislation that would solve its legal and political 
difficulties. As is well documented in the legislative history 
of the 1 977 FWPCA Amendments, Congress in 1 977 had to 
choose betw een two very different sets of proposals: (1) a 
proposed major “rollback” of the geographic jurisdiction of 
FWTCA §404 from “all waters of the United States” to only 


the §10 navigable waters (plus their adjacent wetlands); or 
(2) retention of the total FWPCA of 1972’s geographic ju- 
risdiction, but adoption by statute of an array of new legal 
mechanisms that would allow the Corps to deal efficiently 
and effectively with the huge permit load that the §404 pro- 
gram created after the federal courts and the Corps’ regula- 
tions extended that program to “all waters of the United 
States” after 1975. Of course, in the FWPCA Amendments 
of 1977, Congress adopted the latter approach and rejected 
any“rol!back”ofFWPCA of 1972 jurisdiction, as discussed 
by the Court in the Riverside Bayview Homes decision. 

In the FWPCA Amendments of 1977, Congress added 
subsections (e) through (t) to FWPCA §404. Many of those 
new subsections were specifically designed by Congress to 
solve the serious problems that the Corps had faced in ad- 
ministering the §404 regulatory program in the non-navi- 
gable tributaries and their adjacent wetlands during the 
early 1970s. 

For example, the new CWA §404(f) granted statutory ex- 
emptions for many hundreds of thousands of small, environ- 
mentally insignificant discharges of dredged or fill material 
caused every year by fanning, forestry, ranching, mainte- 
nance, construction, and similar activities. Before the 
§404(f) exemptions became law, each one of those small 
projects or minor discharges of dredged or fill material theo- 
retically needed an individual §404 pennit, complete with 
“notice and opportunity for public hearings” (as required by 
FWPCA §404(a)) a NEPA document, a case-specific 
§404(b)(I) evaluation document, etc. After enactment of 
the FWPCA Amendments of 1977, ail of those small pro- 
jects or discharges had a statutory exemption from all §404 
permitting requirements. 

Similarly, the FWPCA Amendments of 1977’s new 
§404(e) for the first time explicitly authorized the Corps to 
promulgate general permits under §404 on a nationwide, re- 
gional, or statewide ba.sis. The Corps soon used that new 
CWA §404 general permit authority to authorize on average 
approximately 90,000 small-scale, minimal-impact pro- 
jects every year. Before §404(e) was enacted in 1 977, in the- 
ory each one of those small projects required an individual 
§404 permit, and every one of those individual permits in 
theory required a public notice, a NEPA document, a 
§404(b)(l) analysis, etc. 

In addition, the 1977 Amendments’ new §§404{g) 
through 404(/) for the first time authorized the states to as- 
sume §404 permitting and enforcement responsibilities 
overall waters of the United States other than the traditional 
navigable waters and wetlands adjacent thereto, including 
the non-navigable tributaries to the §10 navigable waters. 
Although to date only Michigan and New Jersey have actu- 
ally assumed permitting authority under CWA §§404(g) 
through (/). in 1977 Congress expected state assumption to 
relieve much of the Corps’ heavy permit burdens in the 
non-navigable tributaries of the §10 navigable waters. 

Primarily because of the changes to §404 added by the 
Congress in the FWPCA Amendments of 1977, the Corps 
was able to reduce the number of individual, standard §404 
permit applications that it was legally responsible for pro- 
cessing every year from the theoretical (but entirely imprac- 


98. U.S. Aimy Cwps of Engineers, Permits for Activities in Navigable 
Wafers or Ocean Waters. 38 Fed. Reg. 12217 (May 10. 1973). 

99. Id. at 12218 (emphasis added). 
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tical) level of many hundreds of tliousands per year to the 
vastly reduced level of 8,000 to 12,000 standard, individual 
permit applications yearly. While that was (and still is) a 
very large annua! workload of individual permits, it was 
(and still is) manageable, so long as Corps general permits 
continue to authorize tens of thousands of relatively small 
projects with minor environmental effects yearly. However, 
the important point to remember here is that before enact- 
ment of the FWPCA Amendments of 1 977, the Corps was 
legally required to accept and process many hundreds of 
thousands of individual §404 permit applications every 
year. Obviously, at the time that the Corps promulgated its 
controversial final rule on April 3, 1974, the Corps was un- 
prepared to deal with such an overwhelming permit load; 
thus, the Corps’ 1974 final rule was in large measure a 
mechanism to address that very serious difficulty. 

Greatly assisted by the amendments to FWPCA §404 that 
Congress enacted in 1977, the Corps slowly but surely 
gained control over the massive workload that §404 im- 
posed and eventually learned to implement the §404 regula- 
tory program in “all waters of the United States” effectively, 
efficiently, and in a manner that balanced the needs for envi- 
ronmental protection against the reasonable expectations of 
property owners and the regulated public. However, this rel- 
atively happy ending to the CWA §404 saga after 1 977 could 
not have been predicted or even Imagined by Corps officials 
during the period from 1972 through 1974. During that pe- 
riod the Corps’ leadership could see only the real and immi- 
nent likelihood that implementing the new §404 program in 
“all waters of the United States” would overwhelm the 
Corps w'ith praetica! and political problems for which there 
were no solutions cither immediately available or foresee- 
able, These facts provide the essential background explain- 
ing the Corps’ final rule of April 3, 1974, which was an un- 
usual. but highly useful, means to address the Corps’ very 
serious practical and political difficulties described above. 

The Corps’ final rule of April 3. 1974, was preceded by a 
proposed or “tentative” rule dated May 10, 1973. which had 
not given any indication that the subsequent, final rule 
would purport to disavow any of the geographic jurisdic- 
tion of §404 of the FWPCA of 1972. The proposed rule of 
May 10, 1973, which provided “interim guidance” to all 
Corps field offices, said only the following about FWPCA 
§404 jurisdiction: 

Section 404 of the Federal Water Pollution Control Act 

(Public Law 92-500, 86 Stat. 816) authorizes the Secre- 
tary of the Army, acting through the Chief of Engineers, 


100. Corps leaders knew that environmentalists would certainly chal- 
lenge the legality of the final rule of April 3, 1974, because that rule 
had declined to assert CWA jurisdiction over non-navigable tribu- 
taries to the §10 navigable waters, and over most wetlands adjacent 
to both navigable and non-navigable waters. One of the greatest en- 
vironmental problents presented by the Corps’ attempt in 1 974 to ex- 
clude non-navigable tributaries from the jurisdictiwi of the §404 pro- 
gram was that the rule would have removed the protections of CWA 
§404 regulabon from all wetlands adjacent to all non-navigable trib- 
utaries, thereby providing no federal protection for the water quality 
and Hood control benefits that those wetlands provide for down- 
stream waters. The Corps' 1974 final rule did not even assert CWA 
§404 jurisdiction over most wetlands adjacent to the §10 navigable 
waters. It is true that some wetlands adjacent to §10 navigable wa- 
ters were already regulated under § 10 of the Ri vers and Harbors Act, 
i.e.. wetlands lying below the mean high tide line in tidal § 10 waters, 
and wetlands lying below the ordinary lugh watermark fm nontidal 
§10 waters. 


to issue permits, after notice and opportunity for public 
hearings, for the discharge of dredged or fill material 
into the navigable waters . . . .” 

Definitions ....{!) The term “navigable waters of the 
United States” mean those waters of the United States 
which are presently, or have been in the past, or may be 
in the future susceptible for use for purpose of interstate 
or foreign commerce. See 33 CFR 209-260 (ER 
1165-2-302) ... for more complete definition of this 
term. (2) Tlie term “navigable waters” as used in the 
Federal Water Pollution Control Act (Public Law 
92-500. 86 Stat. 8!6) means the waters of (he United 
States, including the territorial sea.s.'^ 

It is at least clear from the quotations just provided from 
the proposed, interim rule of May 10. 1973, that the Corps 
recognized that the statutory definition that established the 
geographic jurisdiction for FUTCA §404 was different 
from the definition of the traditional navigable waters that 
the Corps had long regulated under § 1 0. Nevertheless, in the 
Corps’ final rule of April 3. 1974, the Corps for the first and 
only time attempted to define the geographic jurisdiction of 
its FWPCA §404 program as being limited to the traditional 
navigable waters regulated under §10. 

The Corps' Final Rule of April 3. 1974. Sen-ed Multiple 
Purposes: Among the Most Imporiani Were: (!) to “Buy 
Time '' so That the Corps Could Adapt to and Acquire 
Regulatory Resources for Its Burgeoning FWPCA §404 
Regulatory Responsibilities: and (2) to “Shift the Blame ” 
for Permit Delays and Backlogs to the Federal Courts 
Once the. 1974 Rule Was Overturned as Contrary to the 
FWPCA of 1972 

The historic record contains a number of indications that the 
Corps’ final rule of April 3, 1974, disavowing mo.st of the 
geographic jurisdiction required by the FWPCA of 1972, 
was not based on any special knowledge or insights regard- 
ing the “true intent” of Congress regarding the jurisdiction 
of the FWPCA of 1972. In fact, there is considerable evi- 
dence that Corps decisionmakers knew that the 1974 final 
rule was “a stretch.” with very weak legal foundations. 
Moreover, the Corps knew that its 1 974 rule would be chal- 
lenged in the federal courts by environmentalist plaintiffs, 
and that cvenmally the federal courts would probably over- 
turn those aspects of the final rule that tried to limit the geo- 
graphic jurisdiction of §404 to the §10 navigable waters.*'’’^ 
Nevertheless, the Corps had strong and important reasons 
for doing what it did in 1974. 

First, the Corps’ senior attorney, Lankliorst, believed and 
persuaded the Corps’ leadership that a minimally defensible 
legal case could be made that the Corps had statutory au- 
thority to establish a special, more limited geographic juris- 
diction for the §404 program; more limited, that is, than 
EPA had already established for the rest of the FWPCA of 
1972. Second, Lankhorst pointed out that even if the Corps’ 
final rule were eventually to be overturned by the courts, at 
the least the final rule would have provided a colorable legal 
basis allowing the Corps to implement its new §404 permit 
responsibilities only in the § 1 0 navigable waters for so long 
as it w'ould take the environmentalists to bring a lawsuit and 
for the federal courts to overturn the 1 974 final rule, a pro- 
cess that could eavsiiy take years. In this way the Corps’ 1 974 
final rule would “buy time” while the Corps and its allies in 
the regulated public (especially industry groups) sought 
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congressional relief, or while the Corps found practical ad- 
ministrative ways to handle the overwhelming new regula- 
tory responsibilities that §404 would create if and when ex- 
tended to all non-navigable tributaries and to all adjacent 
wetlands. Third, the Corps’ 1974 final rule and the inevita- 
ble litigation that would soon challenge it would establish 
clearly on the record that the Corps was willing to expand 
the §404 regulatory program beyond the § 1 0 navigable wa- 
ters only if and when the federal courts ordered the Corps to 
do so. This would allow the Corps to deflect “blame” for the 
resulting regulatory backlogs and burdens away from the 
Corps and onto the federal courts, Fourth, the Corps could 
gamble on the remote possibility that the federal courts 
might conceivably defer to the Corps’ final rule and uphold 
it as a legally permissible way for the Corps to implement 
FWPCA §404 only in the §10 navigable waters, even if the 
rest of the FWPCA of 1972 did have a much greater geo- 
graphic scope, as implemented by EPA and the states. 
Viewed from the Corps’ perspective in 1974, the final rule 
of April 3, 1974, was a “no lose” proposition, even if it did 
not reflect “the true intent of Congress” regarding the full 
geographic scope of the FWPCA of 1972, and even if the 
prospects for having that rule upheld by the federal courts 
seemed highly improbable. 

Taking the Corps’ final rule of April 3, 1974, at face 
value, it is remarkable that, read carefully, the only explana- 
tion that the Corps provided in Xhc. Federal to jus- 

tify the final rule’s highly controversial assertion that 
FWPCA §404’s jurisdiction was identical to §lO’s limited 
jurisdiction, was completely incredible, and not nearly as 
persuasive as the Corps presumably could have made it. In 
fact, no competent lawyer who was familiar with federal law 
regarding navigable and non-navigable waters in 1974 
could possibly have believed or taken seriously the only 
justification that the Corps provided in the Federal Regis- 
ter at 3, 1974, for that rule’s attempt to disown most 
of the geographic jurisdiction ofthc FWPCA of 1972 for 
purposes of the §404 program. The following implausible 
preamble statements arc especially noteworthy, given that 
in 1974 the Corps knew that its final rule was radically at 
odds with the earlier EPA detenninations and regulations re- 
garding FWPCA jurisdiction, and that the Corps knew that 
its repudiation ofthe full jurisdictional scope of the FWPCA 
of 1972 would be immediately challenged in the federal 
courts: 

Several comments and questions were received concern- 
ing the different definitions which were assigned to the 
terms “navigable waters of the United States” and “navi- 
gable waters.” In this regard, it is noted that the Corps 
regulatory authority under the River and Harbors Act of 
1 899 (33 U.S.C. 401 et seq.) speaks in terms of “naviga- 
ble waters of the United States." This tenn has received 
the benefit of over 1 00 years of judicial definition and in- 
terpretation which has largely been based on the consii- 
iutiona! extent to M’hich the authority of the United States 
can extend over the nation i' waienvays. . . . Section 404 
of the FWPCA uses the term “navigable waters” which 
is later defined in the Act as “the waters of the United 

101. 39 Fed. Reg. at 12115 (emphasis added). 

102. 'fhe preamble to the Corps’ final rule of April 3, 1974, was written by 
Lanlthorsl, with the assistance of Hedeman. (See Appendix Z.) 

103. 174 U.S. 690 (1899). 

104. 363 U.S. 229 (1960). 


States.” The Conference Report, in discussing this term, 
advises that this term is to be given the “broadest possi- 
ble Constitutional interpretation unencumbered by 
agency determinations which have been made or may be 
made for administrative purposes.” Wc feci that the 
guidance in interpreting the meaning of this term which 
has been offered by this Conference Report - to give it 
the broadest possible Constitutional interpretation — is 
the same as the basic premise from which the aforemen- 
tioned judicial precedents have evolved. The extent of 
Federal regulatory jurisdiction must be limited to that 
which is Constitutionally permissible, and in this regard, 
we feel that we must adopt an administrative definition 
of this term which is soundly based on this premise and 
thejudicial precedents which have reinforced it. Accord- 
ingly, we feel that in the admini.stration of this regulatory 
program both terms should be treated synonymously. 

As the emphasized portions from the preamble state, the 
only justification that the Corps saw fit to provide for its as- 
sertion on April 3, 1974, that the geographic jurisdiction of 
the FWPCA §404 was limited to the § 1 0 navigable waters 
was the notion that the Constitution did not allow federal 
government to regulate any area outside the narrow limits of 
the §10 navigable waters of the United States. Thus the 
Corps’ 1974 preamble essentially states that if the Corps 
were to attempt to regulate any activity beyond the narrow 
limits of the §10 navigable waters, that would be not only 
beyond the Corps’ statutory authority, but unconstitutional. 
If that were true, then it would be equally true that if Con- 
gress by legislation wrere to assert federal regulatory powers 
outside the § 10 navigable waters, or if any agency of the ex- 
ecutive branch were to exercise federal regulatory powers 
outside the limits of the § 1 0 navigable waters, that would be 
equally unconstitutional. If constitutional law assertions as 
retrograde and restrictive as those made in the Corps’ 1974 
preamble had been made early in the 1800s, some compe- 
tent lawyers of the “states’ rights persuasion” at that time 
might have agreed with it. But nothing is more certain than 
that the Corps’ atlomcys in 1974 who wrote the preamble 
language quoted above could not possibly have believed 
such a proposition, or even have expected it to be taken seri- 
ously by any federal court. The obvious reason is that by 
1974 numerous decisions of the Court and of the federal 

105. See 33 U.S.C §407. 

106. See 16 U.S.C. §817. 

107. See, e.g., Georgia Power Co. v. Federal Power Comm'n, 152 F.2d 
908 (5ACir. 1946); Union Elec. Co. v. Federal Power Conmi’n, 326 
F.2d 535 (Blh Cir. 1964), rev'd on other grounds, 381 U.S. 90 
(1965); Nantahala Power Co. v. Federal Power Comm'n. 3B4 F.2d 
200 (4th Cir. 1967), cen. denied, 390 U.S, 945 (1968); United States 
V. Appalachian Biec. Power Co., 107F.2d769(4thCir. 1939), rev’d 
an other grounds, 311 U.S. 377 (1940); see also 36 Op. Att’y Gen. 
355 (1930). 

108. See the discussion in A^endix 2. 

109. It is also noteworthy that a number of more superficially persuasive 
arguments were available to the Corps in 1 974 that the Corps could 
have put into its preamble to try to justify a separate, more restricted 
geo^aphic jurisdiction for the FWOCA §404 program than the full 
FWPCA jurisdiction that EPA had jffeviously asserted administra- 
tively for the rest of the FWPCA of 1972. For example, unlike many 
liquid or highly soluble pollutants that obviously would flow down- 
stream from tributaries to pollute the navigable waters, most fill ma- 
terial discharged into non-navigable tributaries consists primarily of 
solids, most of which would remain in place at the point of discharge, 
thus arguably presenting less danger of toxic poUutanls flowing 
downstream than liquid pollutants would present. Of course, much 
dredged material consists of liquids, slurry, and mixture of solids 
and water, much of which can wash downstream with the current. 
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courts of appeals, many well-known federal statutes enacted 
by Congress, and numerous executive branch regulations 
published in the Code of Federal Regulations, some of them 
written and enforced by the Corps itself, had established be- 
yond any question that the Constitution did allow' the federal 
government to regulate all manner of non-navigable tribu- 
tary streams and waterways, as well as land areas, actions, 
activities, etc., lying beyond the narrow limits of the §10 
navigable waters of the United States. 

For example, the Corps’ lawyers who wrote the preamble 
language quoted above were quite familiar with the Court 
decision in United States v. Rio Grande Irrigation in 
which the Court upheld the authority of Congress to assert 
regulatory control over non-navigable tributaries to the tra- 
ditional navigable waters. Corps lawyers were also familiar 
with the Court’s decision in United States v. Grand River 
Dam Aulhority,^^ in which the Court upheld the authority of 
Congress to control and alter non-navigable tributaries to 
navigable w'aters, and in whieh the Court even applied the 
“no compensation rule” of the federal navigation servitude 
to Corps of Engineers actions that degraded such non-navi- 
gable tributaries in the course of building a Corps Civil 
Works navigation project. Such Court decisions provided 
the very foundation of many Corps Civil Works activities 
and were very familiar to all of the Corps’ senior attorneys, 
especially those attorneys who wrote the preamble to the 
Corps’ 1974 final rule. 

In addition, as discussed earlier, the same Corps attorneys 
who wrote the preamble to the Corps’ final rule of April 3. 
1974, had been actively involved in implementing a 
large-scale regulatory program over polluting discharges in 
non-navigable tributaries to navigable waters pursuant to 
the Refuse Act, § 1 3 of the Rivers and Harbors Act of 1 899, 
an important Corps statutory authority that had explicitly as- 
serted federal regulatory jurisdiction over non-navigable 
tributaries since 1899. Those same Corps attorneys also 
knew of and enforced the provision of the Refuse Act that 
asserted federal regulatory authority over “the bank of any 
navigable water” and over ''the hank of any tributary’ of any 
navigable wafer.”'®* Tf it would have been unconstitutional 
for the federal government to assen regulatory authority 
outside the limits of §10 navigable w’aters pursuant to the 
FWPCA of 1972, as stated in the Corps’ final rule preamble 
of April 3. 1974, then a fortiori it would have been unconsti- 
tutional for the Corps to exercise federal regulatory author- 


Morcover, contaminants and toxic pollutants Found in either dredged 
orfill material can enter the water column at the time of discharge, or 
later can leach into the waters of tributary streams, and (hen move 
downstream to pollute the navigable waters. One purpose of the 
§404 permit program is to ensure that both dredged material and fill 
matenal discharged into any waters of the United Stales will not con- 
tain toxic pollutants in potentially harmful amounts. Nevertheless, in 
1974 the Corps could have tried to make the case that §404 pollutants 
were different from §402 pollutants, thus allegedly justifying a re- 
duced geographic jurisdiction for FWPCA §404. The omission of 
any such superficially persuasive arguments in the preamble of the 
1974 final rule is further evidence that in 1974 the Corps was going 
through a somewhatdistngenuous, but (from theCorps’ perspective) 
politically and practically necessary exercise w'hen it promulgated 
the final rule of April 3, 1974, purporting to disavow most of its 
FWPCA §404 geographic jurisdiction. 

110. See Appendix 2. 

111. 392 F. Supp. 685, 5 ELR 20285 (D.D.C. 1975). 

112. W. at 686. 

113. Id. 


ity over the banks of navigable waters and over the hanks oj 
non-navigable tributaries under the Reftjse Act; yet the 
Corps had been exercising such authority ever since 1899 
without a qualm. 

The Corps also knew of and helped to implement the fed- 
eral government’s explicit statutory assertion of regulatory 
authority over non-navigable tributaries to the navigable 
waters that was made by §23(b) of the Federal Power Act of 
J 92 Q 106 attorneys also well understood that the Fed- 
eral Power Act’s assertion of federal regulatory jurisdiction 
over non-navigable tributaries had been upheld as constitu- 
tional by the federal courts.*®^ 

In summary, the one and only justification that the Corps 
provided in its preamble of April 3, 1974, to explain its dis- 
avowal of most of the geographic Jurisdiction of FWPCA 
§404 was actually constitutional law nonsense that the 
highly competent and knowledgeable Corps attorneys who 
wrote that preamble in 1974 could not possibly have be- 
lieved or taken seriously.'®* These facts suggest that the 
Corps’ final rule of April 3, 1974, was not really a legiti- 
mate, serious rule that the Corps expected the federal courts 
to uphold.'®® 

Just as the Corps expected,"® the final rule of April 3, 
1974, was soon challenged in the federal courts by environ- 
mental groups. And, just as the Corps must have anticipated, 
on March 27, 1975, theU.S. District Court for the District of 
Columbia held in Natural Resources Defense Council. Inc. 
V. Ca/Zawav"' that the Corps had “acted unlawfully and in 
derogation of their responsibilities under [§]404 of the Wa- 
ter Act by the adoption of (the final rule of) April 3, 1 974 . . . 
.>112 district court then ordered the Corps to: 

1 . Revoke and rescind so much of 39 Federal Register 
12115, ctseq., (April 3, 1974) as limits the permit juris- 
diction of the Corps of Engineers by definition or other- 
wise to other than “the waters of the United States.” 

2. Publish within fifteen (15) days ofthe date of this 

order proposed regulations clearly recognizing the full 
regulatory mandate ofthe Water Act 

Presumably, the order was not accompanied by a detailed 
opinion precisely because the court considered its result to 
be entirely obvious. 

Ifthe Corps and the Army had actually believed the asser- 
tions made in the preamble to the Corps’ final rule of April 
3, 1974, i.e., that It would be not only unauthorized by stat- 
ute, but unconstitutional, for the Corps to implement 
FWPCA §404 beyond the limits of the § 1 0 navigable wa- 
ters, then surely, after the Corps had received the order that it 
rescind its final rule of April 4, 1974, and replace it with a 
new rulemaking extending the geographic jurisdiction of 
the FWPCA §404 program to all “waters of the United 
States,” the Corps and the Army would have had an absolute 
obligation to urge the U.S. Department of Justice (DOJ) to 
appeal the district court’s decision to the court of appeals, 
and to the Court, if necessary. Such an appeal would have 
been essential to vindicate the Corps, the Army, the law, and 
the Constitution, Significantly, the Army made the decision 

114. 504 F.2d 1317. 4 ELR 20784 (6th Cir. 1974). 

115. 373 F. Supp. 665, 4 ELR 20710 (M.D. Fla. 1974). 

1 16. 403 F. Supp. 1292, 5 ELR 20039 (N.D, Cal. 1974). 

117. U.S. Army Corps of Engineers, Perajits for Activities in Navigable 
Waters or Ocean Waters, 40 Fed. Reg. 19766 (May 6, 1975). 

118. Id. 
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about appealing the Callaway decision and did not request 
that the DOJ appeal the district court’s decision, even to the 
court of appeals level, much less to the Court. Instead, the 
Army accepted the decision as legally correct and instructed 
the Corps to set about the work of implementing it. That fact 
provides further evidence that the Corps’ final rule of April 
3, 1974, w'as little more than a “straw man” that the Corps in 
large measure expected the federal courts to overturn. The 
historic record cited below provides significant evidence re- 
garding why the Corps had promulgated the final rule of 
April 3, 1974, in the first place, even though the Corps ex- 
pected that the federal courts would probably overturn it, 
and also regarding the benefits that the Corps derived from 
the final rule even though the courts did strike it down. 

The most obvious explanation for the Corps’ April 2, 
1974, attempt to disavow the broad, extended geographic 
jurisdiction of the FWPCA of 1 972 §404 program is appar- 
ent from the Corps’ lengthy explanation of its conduct in the 
preamble to its proposed rule of May 6, 1975, in which the 
Corps began to implement the district court’s order of 
March 27, 1 975. In that preamble the Corps did not really of- 
fer any justification or defense for the position that it had 
taken in its final rule of April 4, 1974, but the Corps did ex- 
plain at length that it was now extending FWPCA §404 ju- 
risdiction far beyond the navigable waters because the fed- 
eral courts had forced it to do so. The Corps’ preamble of 
May 6, 1975, discussed at length the order of the district 
court in tiie Callaway case, and also cited the decisions of 
the Fifth Circuit in United States v. Ashland Oil & Transpor- 
tation and the U.S. district court decisions in United 
States V. HoUand^^^ zxid Leslie Salt Co. v, Froehlke^'^ fur- 
ther evidence that the federal courts, not the Corps, were re- 
quiring this great expansion of jurisdiction under the 
FWPCA of 1972.“’ The Corps emphasized its inability to 
resist further by stating in the preamble: “Since the Depart- 
ment of the Army’s present definition of this term (‘the wa- 
ters of the United States’) has been judicially overruled, a 
broader definition of this term to include waters beyond 
those which fall within the traditional definition of ‘naviga- 
ble waters of the United States’ is required.”*'* Given the 
fact that the Corps and the Army had not insisted on an ap- 
peal of the Callaway decision to even the court of appeals 
level, the Corps’ preamble ofMay 6, 1975, provides confir- 
matoiy evidence supporting the following explanation for 
the Corps’ final rule of April 3, 1974: the Corps was not 
willing to accept the political costs, criticisms, and difficul- 
ties inherent in extending its FWPCA §404 jurisdiction 
without the “cover” of being able to blame it all on the fed- 
eral courts. Bccau.se the Corps and the Army recognized that 
the district court’s decision in Callaway was correct as a 
matter of law and would necessarily be upheld if it were to 
be appealed, the Corps and the Army accepted the district 
court’s decision as sufficient “cover” to allow the Corps to 
do what it knew it had to do. Of course, the Corps could have 
chosen in its preamble to blame its difficult situation on 

J 19. 5ecU.S. Army Corps ofEngineers. Permits for ActivitiesJn Naviga- 
ble Waters or Ocean Waters, 40 Fed. Reg. 3 1322 (July 25, 1975). 

120. See U.S. Anny Corps of Engineers, 41 Fed. Reg. 55524 (Dec. 21, 
1976). 

121. The difficulties presented by the Corps’ multi-year “phase-in” of 
eWA jurisdiction, and the costs to aquatic resources caused by the 
lime delay in asserting CW.A jurisdictjoii. are reflected in the circum- 
stances described in United States v. Byrd, 609 F.2d 1204, 9 EUl 
20757 (7th Cir. 1979). 


Congress’ enactment of the FWPCA of 1972 rather than on 
the federal courts that enforced the mandates of that statute. 
However, such a complaint could have been construed as a 
criticism of Congress itself, and the Corps would not criti- 
cize publicly the source of all of its funding, authorities, and 
very existence. Thus, the federal courts were the “scapegoat 
of choice.” 

In addition to providing the Corps with necessary “politi- 
cal cover,” the Corps’ final rule of April 4, 1974, success- 
fully served its other primary purpose in that it bought the 
Corps three years and three months of respite before the 
Corps finally asserted jurisdiction over all of the waters of 
the United States covered by the FWPCA of 1972. Follow- 
ing the issuance of the final rule of April 3, 1 974, there was 
almost one full year of delay before that rule was overturned 
judicially on March 27. 1975. and more than a year before 
the Corps even began to expand the full FWPCA of 1972 
jurisdiction by means of the Corps’ proposed rule ofMay 
6, 1975. 

The slow, deliberate “phase-in” period adopted by the 
Corps to implement the FWPCA of I972’s full geographic 
jurisdiction provided substantially more time for the Corps 
and the regulated public to prepare for and implement the 
expansion of FWPCA’s geographic jurisdiction. The Corps 
announced the “phase-in” plan in its interim final regula- 
tions published on July 25, 1975.'*’ As amended later on 
December 21, 1976. the Corps expanded its FWPCA §404 
jurisdiction in three phases. As of July 25, 1975, the 
Corps asserted FWPCA jurisdiction only over the § 10 navi- 
gable waters and their adjacent wetlands. The Corps did not 
expand §404 jurisdiction to lakes and to the primary tribu- 
taries of the §10 navigable waters and their adjacent 
wetlands untiiJuly 1, 1976. The Corps did not expand §404 
jurisdiction to all other tributaries of the § 1 0 navigable wa- 
ters and to other water bodies until July 1, 1977. Conse- 
quently, the Corps’ final rule of April 3, 1974, its review by 
the federal courts, and the aftermath of that litigation actu- 
ally bought the Corps three years and three months of valu- 
able time before the Corps implemented the FWPCA of 
1972’s full geographic jurisdiction in July of 1977.*^' The 
Corps used that period of respite to consider and plan how it 
would deal with and implement an expansion of FWPCA of 
1972 §404 jurisdiction beyond the §10 navigable waters. 
Most importantly, the Corps’ plans and efforts, imple- 
mented quietly and effectively between 1975 and 1977, 
were insttMinentai in convincing Congress to provide exten- 
sive statutory relief to the Corps through the FWPCA 
Amendments of 1977, as described above. The details of 
that story are not really relevant to this Article, but many of 
those details can be found in the full legislative history of the 
FWPCA Amendments of 1977. 

In summary, the Corps’ final rule of April 3, 1974, decid- 
edly was not an earnest, legitimate attempt by the Corps to 
discern and implement the “true intent” of Congress regard- 
ing the geographic jurisdiction of the FWPCA of 1972, as 
was asserted by the Albrecht/Nickelsburg Article, and as 
one might infer from the Court’s dicta in SWANCC. The 


122. See 474 U.S. at 134 (concluding that “a definition of ‘waters of Ihe 
Uidied States' encompassing all wetlands adjacent to other bodies of 
waicr over which the Corps has jurisdiction is a permissible interpre- 
tation of the Act”). 

123. 33 U.S.C. §125I(a). 

124. See Albrecht & Ntckelsburg, supra noie 1. at 11056. 
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practical and political considerations that in large measure Both the Text and the Legislative History of the 
motivated the Corps to promulgate its final rule of April 3, FWPCA Amendments of 1977 Confirm the Fact That 

1 974, tend to refute, rather than support, the assertions about EPA and the Corps, by APA Rulemakings Between 

the jurisdiction of both the FWPCA of 1972 and of the cur- 1972 and 1977, Properly Construed the Jurisdiction of 

rent CWA that the Albrccht/Nickelsburg Article made the FWPCA of 1972 to Include Non-Navigable 
based on that Corps 1974 final rule. Tributaries 

Because the Albrecht/Nickelsburg Article erroneously con- 
cluded that the FWPCA of 1 972 did not assert jurisdiction 
over any aquatic area outside the §10 navigable waters, that 
Article also suggests that EPA and Corps regulations pro- 
mulgated between 1972 and 1977 were all contrary to law 
and unauthorized (except, of course, for the Corps’ final rule 
of April 3, 1974), because those regulations asserted juris- 
diction overnon-navigable tributaries under the authority of 
the FWPCA of 1972. In fact, the Court unanimously upheld 
most, if not all, of the substance of those EPA and Corps reg- 
ulations as reasonable and legally authorized in Riverside 
Bayview Homes. In that decision, the Court unanimously 
upheld as reasonable and consistent with the FWPCA of 
1972 the legal, scientific, and practical foundations of EPA 
and Corps regulations, finding reasonable those regulations 
that asserted FWPCA jurisdiction over “adjacent wetlands” 
outside the §10 navigable waters because “adjacent 
wetlands arc inseparably bound up with the ‘waters’ of the 
United States.”’^^ Without such regulation, it would be im- 
possible for the CWA “to restore and maintain the chemical, 
physical, and biological integrity of the Nation’s waters. 

If EPA and Corps of Engineers APA rulemakings, and the 
unanimous Court in the Riverside Bayview Homes decision, 
concluded that wetlands adjacent to other waters of the 
United States are subject to CWA jurisdiction because they 
arc “inseparably bound up with” those waters, then a forti- 
ori those same regulations’ assertion of CWA jurisdiction 
over ail of the tributaries to those waters are subject to CWA 
jurisdiction for the same reason. 

Of course, Albrecht and Nickclsburg would limit the Riv- 
erside Bayview Homes decision to its facts and ignore all of 
its reasoning. Thus, it is hardly surprising that the Al- 
brecht/Nickelsburg Article also gave a cramped interpreta- 
tion of the FWPCA Amendments of 1977. The Al- 
brecht/Nickelsburg Article (supported by the Fifth Circuit’s 
Needham and Rice dicta) would deny that CWAjuri.sdiction 
exists even today over any aquatic area outside the § 1 0 navi- 
gable waters, including over any non-navigable tributary, 

127. See CWA §404(g). 33 U.S.C. §1344(g). Subsection 4M(g) autho- 
rized Slates to assume §404 pennitting responsibilities Tor only one 
small subcategory of the §10 waters, t.e., those nonlidal waterbodies 
that are not presently navigable-in-fact or susceptible to being made 
navigable with reasonable improvements, but that were histori- 
cally navigable. 

128. If the Aibiecbt/Mickelsburg assertions were correct, then a state 
could assume CWA §404 responsibilities only for "historic use 
only" nonlidal streams. However, if one were to agree with ocher as- 
sertions of Albrecht/Mickelsburg and similar assertions of the Fifth 
Circuit's dicta in Xice and Needham., there would be hardly any ‘‘his- 
toric use only" nonlidal streams remaining under C W A Jurisdiction, 
and possibly none at all, thereby turning CWA subsections fg) 
through (/) into a complete nullity. 

129. 531 U.S. at 171. 

130. /^pendix 1 offers some relevant quotations from these recent appel- 
late decisions. 

131. 332 F.3d 698, 33 ELR 20223 {4th Cir. 2003). 

125. 392 F. Supp. at 685. 132. 344 F.3d 407 (4lh Cir. 2003). 

126. See 474 LI.S. at 135-39. 133. 339 F.3d 447. 33 ELR 20249 (6ch Or. 2003). 
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unless some unknown legal authority can document the ex- 
istence of such “federal jurisdiction ... by the statute’s clear 
text or by evidence of clear congressional intent.”*^^ 

The Albrecht/Nickelsburg Article strongly implies that 
no one has ever discovered any “cleartext" in the CWA stat- 
ute or any other “evidence of clear congressional intent” that 
would convince those authors that the CWA has jurisdiction 
over non-navigable tributaries or their adjacent wetlands. 
One can safely infer from their Article that Albrecht and 
Nickelsburg believe that no such evidence can be found in 
either the text or the legislative history of the FWPCA 
Amendments of 1977; they surely point to none. Because 
this Article has refuted the essential premises of the 
Albrecht/Nickclsburg piece, all of which were based on 
their erroneous assertions about the FWPCA of 1972, this 
Article will not attempt to present a comprehensive review 
of the FWPCA Amendments of 1977. Nonetheless, even a 
cursory consideration of the FWTCA Amendments of 1 977 
indicates that, once again, Albrecht and Nickelsburg “got 
it wrong." 

To whatever extent the terms and legislative history of the 
FWPCA Amendments of 1972 were ambiguous regarding 
the extent of the CWA’s geographic jurisdiction, those 
doubts were in large measure removed when significant 
amendments to the FWPCA of 1972 were proposed, de- 
bated, and enacted in 1977. The Court’s decision in River- 
side Bayview Homes cites and relies on the legislative his- 
tory of the FWPCA Amendments of 1977 as confirming the 
reasonableness and legality of EPA and Corps regulations 
that had construed the jurisdiction of the FWPCA of 1972 as 
extending far beyond the § 1 0 navigable waters. In contrast, 
the Albrecht/Nickclsburg Article asserts that the 1977 
Amendments may have changed the jurisdiction of the 
FWPCA of 1972, but expanded it only to cover some 
wetlands actually adjoining open water areas of the § 1 0 nav- 
igable waters. In fact, the FWPCA Amendments of 1977 
and their legislative history demonstrate that Congress un- 
derstood, acquiesced in, and confirmed most, if not all, of 
EPA and Corps regulations that had asserted FWPCA of 
1972 jurisdiction far beyond the traditional navigable wa- 
ters, including all non-navigable tributaries and their adja- 
cent wetlands. 

In 1 977 Congress revisited the entire question of FWPCA 
geographic jurisdiction, largely because the vast expansion 
of jurisdiction undertaken by the Corps under the authority 
of the FWPCA of 1972 to comply with the U.S. district 
court’s decision in Callaway^^^ had caused much political 
controversy. After a long and spirited debate, Congress re- 
jected legislative efforts to roll back FWPCA jurisdiction to 
the traditional navigable waters and their adjacent wetlands 
and instead enacted the FWPCA Amendments of 1977, 
commonly known as the CWA. Both the text and die legisla- 
tive history of the 1977 Amendments demonstrate that in 


134. 243 F.3d 526, 31 ELR 20535 (9th Ctr. 2001). 

135. 305 F.3d 943, 33 ELR 20(W8 (9th Cir. 2002). 

136. 303 F.3d 784. 33 ELR 20035 (7th Cir. 2002). 

137. See Advance Notice of Proposed Rulemaking on the Clean Water 

Act Regulatory Definitian of “Waters of the United States,” 68 Fed. 
Reg. 199! (Jan. 15, 2003). 

138. In mid-December 2(K)3,EPA and the Army announced that they had 
no current plans to undertake such a rulemaking. Nevertbcicss, the 
agencies obviously have full legal authority to revive plans for a 
rulemaking on CWA jurisdichon at any time, 


1977 Congress accepted and confirmed EPA and Corps reg- 
ulations that had implemented the full extent of CWA geo- 
graphic jurisdiction mandated by the Callaway decision. 
That 1977 legislative history is cited and relied on by the 
Court in the Riverside Bayview Homes decision'^^ but is 
given short shrift in the Albrecht/Nickelsburg Article. 

The text of the 1977 Amendments to CWA §404 does 
provide some evidence that the Albrecht/Nickelsburg sug- 
gestion that non-navigable tributaries are not (and never 
were) subject to FWPCA jurisdiction is wrong. While Con- 
gress refused in 1 977 to enact proposed CWA amendments 
that would have rolled back FWPCA jurisdiction to the tra- 
ditional navigable waters and their adjacent wetlands, Con- 
gress did for the first time in 1 977 authorize the states to as- 
sume part of the controversial §404 regulatory program 
when Congress added subsections (g) through (/) to §404. 
The legislative history of those new subsections indicates 
that Congress expected interested states to assume §404 per- 
mitting responsibilities for the large number of non-naviga- 
ble water bodies, such as non-navigable tributaries, that 
Congress had been debating in terms of the rejected legisla- 
tive proposals for reducing FWPCA of 1972 jurisdiction. 
However, Congress explicitly refused to authorize states to 
assume §404 responsibilities for almost all of the § 1 0 navi- 
gable w'atcrs or for wetlands adjacent to those §10 navigable 
waters.’^^ If the Albrecht/Nickelsburg Article were correct 

139. 33U.S.C. §l251(a). 

140. Of couise, that conclusion introduces legal, scientific, practical, and 
policy questions regarding what constitutes the “total tributary sys- 
tem" of the navigable waters that the CWA should have jurisdictioa 
overif that Act is to protect “the waters of the U nited States" from al! 
lands of potentially harmful polluting discharges. Undoubtedly 
there are difficult and unanswered questions regarding what are the 
upper limits of the ciibuiaiy system regulated by the CWA. To date 
neither the federal courts nor agencies responsible for Implementing 
the CWA have provided answers for all of those questions, and this 
author will not attempt to do so in this Article. 

Nevertheless, the analysis presented in this Article leads to at least 
one basic legal principle for ^termining what constitutes the “core” 
(M* minimal tributary system subject to CWA jurisdiction, as follows: 
the CWA at the leattt should have jurisdiction over every aquatic 
area, e.g., stream, watercourse, wetland, etc., if a pollutant, e.g., oil 
wastes, toxic chemical wastes, discharged into that aquatic area 
could be reasonably expected to migrate, e.g., flow, percolate, etc,, 
from or through that aquatic area into §10 navigable waters under 
reasonably pr^ictable hydrologic conditions, i.e., rainfall, runoff, 
pruiictable flooding events, etc. Any type of watercourse that con- 
nects with and could transport pollutants into the navigable waters 
would qualify as subject to CWA jurisdiction under this legal test, 
whether that watercourse is a man-made ditch or a natural stream, 
and regardless of whether the watercourse flows through culverts or 
other pipes for pan of its length. Any wetland area that is adjacent to, 
i.e., bordering, contiguous to, or neighboring, such a watercourse, 
and any wetland that is otherwise hydrologically connected to such a 
watercourse, also would be subject to CWA Jurisdiction under this 
lest. (See the full definition of “adjacent” at 33 C.F.R. §328. 3(c).) If 
all hydrologically connected wetland areas were not subject to CWA 
jurisdiction, then pollutants discharged into such wetlands would 
mi^ale into the navigable waters, and the unregulated destrucdon of 
such wetlands would eliminate their functions of filtering out poUui- 
ants, storing floodwaters, etc. 

in some (though not all) circumstances the basic test for CWA Ju- 
lisdiciion described above can be established by a simple “dye test," 
whereby a dye is discharged into the aquatic area in question to ob- 
sove whether that dye will migrate into the tributary system of the 
§10 navigable waters within some reasonable period of time. Of 
course, a dye test would not be on adequate or determinative test at 
all times or in all circumstances. For example, many watercourses in 
arid regions of the southwestern United States are diy during most of 
the year and are dry all yearlong during periods of extreme drought, 
but become torrential streams after rainfall events. Dye (or toxic 
chemical wastes) discharged into such dry watercourses might re- 
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in its assertion that CWA jurisdiction covers very few (if 
any) water bodies that are not §10 navigable waters, then 
there would be hardly any waters subject to CWA jurisdic- 
tion that the states could assume CWA §404 permitting re- 
sponsibility for, and CWA §404(g) through {[) would be al- 
most a meaningless nullity.’^® 

Predictably, the Albrecht/Nickelsburg Article treats the 
Court's SWANCe decision as if every word therein were 
holy writ. So it is curious that those authors do not mention 
the one explicit reference that the SIVANCC decision makes 
to non-navigable tributaries. While discussing the signifi- 
cance of §404(g)’s expression “other . . . waters,” the 
SWAN^CC majority opinion states that “it is also plausible, as 
petitioner contends, that Congress simply wanted to include 
[within CWA jurisdictional waters that states could assume 
§404 permitting responsibility for] all waters adjacent to 
'navigable waters,’ such as non-navigable tributaries and 
streams.”^^'* Thus Albrecht and Nickelsburg's favorite and 
ultimate legal authority, the SIVA/^CC decision, itself pro- 
vides some obiter dicta tending to refute those authors’ sug- 
gestion that the CWA has no jurisdiction over non-navigable 
tributaries and their adjacent wetlands. 

Conclusion 

Since the time that I began researching and writing this Arti- 
cle several months ago, the U.S. Court of Appeals for the 
Fourth Circuit and the U.S. Court of Appeals for the Sixth 
Circuit, have handed down decisions regarding the post- 
SWANCe gcographicJurisdictionofthcCWA.^^In United 
States V. Deaton, UniledStatesv.Newdunn Associates, 
and United States v. Rapanos}^^ the courts rejected the as- 
sertions and “evidence” that the Albrecht/Nickelsburg Arti- 
cle presented for the use of the federal courts, urging the 
courts to roll back CWA jurisdiction to the §10 navigable 


main at the discharge site for weeks or months, but would be carried 
downstream after the next heavy rain. The federal courts have deter- 
mined that such dry watercourses are waters of the United Slates if 
they serve as tributaries to navigable waters after rainfall events. See, 
e.g.. United States v. Texas Pipe Line Co,, 61 1 F.2d 345. 10 BLR 
20184(10thCir. 1979); Quivera Mining v. EPA. 765 F.2d 126, 130. 
15 ELR 20530 (10th Cir. 1985); United States v. Phelps Dodge. 391 
F. Supp. 1181, 1187, 5 ELR 20308 (D. Ariz, 1975). 

There may be other appropriate bases and legal tests for asserting 
CWA Jurisdiction over various types of aquatic area.s, but I believe 
the legal pritKiple summarized atrave is die essential principle that 
has been adopted thus far by the Fourth, Sixth, Seventh, and Ninth 
Circuits in the decisions cited a number of times in this Article. Ap- 
pendix 1 offers some relevant quotations from recent court of ap- 
peals decisions. 

It should be noted chat, notwithstanding some inaccurate dicta to 
the contrary in the Fifth Circuit’s Yeed/jorn decision, so far as 1 know 
no federal agency or court has ever asserted CWA juri»iiction over 
any “mud puddle” or “sewer.” By definition no mud puddle would 
have sufficient permanence in the landscape to qualify as a wetland 
or other water body. Moreover, every isolated “mud puddle” would 
be outside CWA jurisdiction under the SWANCC decision’s holding 
in any event. I know of no federal agency or court that has ever as- 
serted CWA jurisdiction over a sanitary sewer. One case that could 
possibly be read to assert CWA jurisdiction over part of a stonn 
sewer system might be United States v. Eidson, 108 F.3d 1336, 27 
ELR 20853 (11th Cir. 1997), but even that is uncertain. 


1. United States v. Deaton. 332 F.3d 698. 33 ELR 20223 (4th Cir. 
2003). 

2, Id. at 707, 

3. Id. at 712. 

4, 339 F,3d 447, 33 ELR 20249 (6lh Cir. Aug. 5. 2003). 


waters, or at least to restrict CWA jurisdiction to very nar- 
row limits. Those three courts of appeals decisions are in 
full agreement with the decisions of the U.S. Court of Ap- 
peals fortheNinth Ciicuitin Headwaters, Inc. v. Talent Irri- 
gation District^^* and Community 'n for the Restoration 
of the Environment v. Hemy Bosma Dairy}^^ and with a 
similar decision of the U.S. Court of Appeals for the Sev- 
enth Circuit in United States v. Krilich.'^^ As of the time this 
Article was completed in December 2003, all four of the 
courts of appeals that have directly addressed the question 
of post-S'H'/fA/CC CWA jurisdiction have agreed, without 
the filing of a single dissenting opinion, that the SWANCC 
decision’s holding was narrow, and that the entire tributary 
system of the §10 navigable waters is still subject to the im- 
portant protections of the CWA. 

Nevertheless, the obiter dicta from the Fifth Circuit’s de- 
cisions in Rice and Needham, and the similar holdings of 
several U.S. district court decisions noted above, demon- 
strate that the post-SlfO^ACCjurisdiction of the CWA is far 
from being a settled matter. Over the next several years 
many different federal courts presumably will rule on this 
important issue, and eventually the Court will probably 
have to address the matter, In addition, throughout 2003 
EPA and the Army have been amassing and analyzing a pub- 
lic record from an “Advanced Notice of Proposed Rule- 
making on the CWA Regulatory Definition of ‘Waters of the 
United States.’”*^’ Such a rulemaking, should it ever occur, 
would be intended to clarify the limits of post-j’lf^A'CC 
CWA jurisdiction.'^® 

I hope that this Article has at least demonstrated that 
the radical analysts and conclusions presented by the 
Albrecht/Nickelsburg Article arc fallacious and unworthy 
of acceptance by any federal court or knowledgeable le- 
gal practitioner. Contrary to the assertions of the Al- 
brecht/Nickelsburg Article, the legislative history of the 
FWPCA of 1972, and both the text and the legislative his- 
tory of the FWPCA Amendments of 1977, indicate that 
Congress intended that the CWA’s geographic jurisdiction 
should encompass the tributaries to the §10 navigable wa- 
ters. The CWA could not possibly fulfill its purposes and 
goals unless all of those tributaries are part of the CWA’s 
jurisdiction because pollution discharged into the tributar- 
ies will inevitably flow downstream to pollute the larger § 1 0 
navigable waters. The alleged “legislative history” of the 
FWPCA of 1972 presented and relied on in the Al- 
brecht/Nickelsburg Article was misleading to a marked de- 
gree. In fact, the Albrecht/Nickelsburg Article really pro- 
vided no reliable support for that Article's extreme assertion 
that the CWA docs not have and never has had jurisdiction 
over more than 99% of the full tributary system of §10 navi- 
gable waters. The most superficially credible argument pre- 
sented by the Albrecht/Nickelsburg Article is based on the 
Corps' final rule of April 4. 1974. Yet when the Corps’ 1974 
final rule is analyzed carefully in light of the full historic re- 
cord regarding how the Corps struggled with its new CWA 
§404 responsibilities during the 1972 through 1977 period, 
ftiat 1974 final rule provides no substantial support for the 
Albrecht/Nickelsburg Article's conclusions. 

The legal and policy debate regarding what is left of the 

5. Id. at 453. 

6. 344 F.3d 407. 2003 WL 22093616 (4th Cir. 2003). 

7. Id. at *8. 
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CWA’s geographic jurisdiction after the Court’s SWANCC 
decision is of first-class importance. The health and well- 
being of our nations’s waters, environment, and people de- 
pend on the outcome of that debate. If that debate is to pro- 
duce reasonable and responsible decisions from the federal 
courts, future federal agency rulemakings, and (potentially) 
future congressional enactments, legal practitioners con- 
tributing to that debate should try to rise above result-ori- 
ented advocacy that misrepresents either the legislative his- 
tory or the current jurisdiction of the CWA. 

As they deal with questions relating to the CWA’s juris- 
diction, the federal courts and agencies should be guided by 
an objective view of the CWA, its actual legislative history, 
and the Act’s fundamental purposes of protecting the na- 
tion's waters from pollution. Those vitally important pur- 
poses were expressed in the CWA’s stated objective: “[T]o 
restore and maintain the chemicaLphysical, and biological 
integrity of the nation’s waters. The federal courts and 
administrative agencies can best implement the intent of 
Congress expressed in the CWA by recognizing the fact 
that the CWA has, and has had since its enactment in 1972, 
jurisdiction over the total tributary system of §10 naviga- 
ble waters. 

APPENDIX 1: Important Legal Principles Regarding 
CWA Jurisdiction Adopted in Recent U.S. Circuit 
Court of Appeals Decisions 


wetlands are covered by the Clean Water Act. Any con- 
tamination of the Rapanos wetlands could affect the 
Drain, which, in turn could affect navigable-in-fact wa- 
ters. Therefore, the protection of the w’etlands on 
Rapanos’ land is a fair extension of the Clean Water Act. 
Solid Wa.sle requires a “significant nexus between the 
wetlands and ‘navigable waters’” for there to bejurisdic- 
tion under the Clean Water Act. Because the wetlands 
are adjacent to the Drain and there exists a hydrological 
connection among the wetlands, the Drain, and the 
Kawkawlin River, we find an ample nexus to establish 
jurisdiction.* 

The third and final quotation is from United States 
Newdunn Associates^’. 

If this court were to conclude that the 1-64 ditch is not a 
“tributary” solely because it is man-made, the CWA’s 
chief goal would be subverted. Whether man-made or 
natural, the tributary flows into traditional, navigable 
waters. Accordingly, the Corps may permissibly define 
that tributary as part of the “waters of the United 
States.”’ 

APPENDIX 2: Letter From Fred Dishcroon, Esq., 
Concerning the Circumstances Surrounding the 
Corps of Engineers' Final Rule of April 3, 1974 

Alexandria, Virginia 
November 12. 2003 


The following two quotations are ft’om United States v. 

Deaton': 

The power over navigable waters also carries with it the 
authority to regulate nonnavigable waters when that reg- 
ulation is necessary to achieve Congressional goals in 
protecting navigable waters. Any pollutant or fill mate- 
rial that degrades water quality in a tributary of naviga- 
ble waters has the potential to move downstream and de- 
grade the quality ofihe navigable waters themselves ’ 

In Riverside Bayview the Supreme Court concluded 
that the Corps regulation extending jurisdiction to adja- 
cent wetlands was a reasonable interpretation in part be- 
cause of what SWANCC described as “the significant 
nexus between the wetlands and ’navigable waters.’” 
There is also a nexus berween a navigable waterway and 
its nonnavigable tributaries. The Corps argues, with sup- 
porting evidence, that discharges into nonnavigable trib- 
utaries and adjacent wetlands have a substantial effect on 
water quality in navigable waters. The Deatons do not 
suggest that this effect is overstated. This nexus, in light 
of the “breadth of congressional concern for protection 
of water quality in aquatic ecosystems,” is sufficient to 
allow the Corps to determine reasonably that its jurisdic- 
tion over the whole tributary system of any navigable 
w'aterway is warranted. The regulation, as the Corps 
reads it, reflects a reasonable interpretation of the Clean 
Water Act. The .Act thus reaches to the roadside ditch and 
its adjacent wetlands.* 

The following quotation is from United States v. 

Rapanos^: 

The evidence presented in this case suffices to show that 
the wetlands on Rapanos’s land are adjacent to the 
Labozinski Drain, especially in view of the hydrological 
connection between the two. It follows under the analy- 
sis in Deaton, with which we agree, that the Rapanos 


Lance D. Wood 
Assistant Chief Counsel 
Environmental Law and Regulatory Programs 
U.S. Army Corps of Engineers 
Washington, D.C. 20314 

Dear Mr. Wood: 

Thank you for the opportunity to read your draft article 
regarding the Corps ofEngineers’ actions in the 1970’s im- 
plementing the Federal Water Pollution Control Act 
(FWPCA) of 1972. including the explanation of the Corps’ 
final ruleof April 3, 1 974. 1 was personally involved in those 
matters, and 1 do have a clear recollection of them. In 1974 1 
served as the Corps of Engineers’ Assistant General Coun- 
sel for Litigation, Enforcement, and Adversarial Proceed- 
ings, and 1 reviewed the Corps 1974 final rule in that capac- 
ity. In addition, I served as the Corps staff litigation counsel 
in the NRDC v. Callaway case, which challenged that 1974 
rule. I believe your explanation of that general subject, in- 
cluding your explanation of the Corps’ final rule of April 3, 
1974, to be accurate and consistent with my personal recol- 
lections. 

In 1974 Corps decisionmakers, and the senior Corps at- 
torneys, did understand that the geographic jurisdiction of 
the FWPCA of 1 972 as a whole extended much further than 
the Section 10 navigable waters, including non-navigabie 
tributaries to the navigable waters. That understanding is re- 
flected in the legal memo from Acting Corps General Coun- 
sel [William R.] Orlandi quoted in your article. 

Nevertheless, some Corps officials, including the pri- 
mary drafter of the final rule of April 3, 1974, Jacobus 
Lankhorst, believed that a legally defensible ease could be 
made that the Corps and the Department of the Army could 
establish through rulemaking a separate, more limited geo- 
graphic jurisdiction fortlie new Section 404 program cstab- 
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lished by the 1 972 FWPCA. I was among the Corps person- 
nel who advised Corps decisionmakers in i 974 thatthe final 
rule of April 3, 1974, would likely be challenged in the Fed- 
eral Courts and would in all probability be overturned by the 
Courts as contrary to the mandates of the FWPCA regaining 
that statute’s geographic jurisdiction. 1 did not believe that 
the Federal Courts would uphold the Corps’s attempt to 
carve out a special, restricted geographic scope for the Sec- 
tion 404 program, in part because the EPA had not agreed to 
the Corps’ 1974 rulemaking, and more generally because 
that rulemaking was contrary to the broad mandate of the 
FWPCA of 1 972. In my opinion, Corps decisionmakers un- 
derstood the legal risks inherent in the 1974 final rule, and 
the probability that the 1 974 rule would not survive judi- 
cial review. 

Nevertheless, the Corps had very little, if anything, to lose 
by promulgating the final rule of April 3, 1974, and poten- 
tially a great deal to gain. It was possible, though unlikely, 
that the Federal Courts could defer to the Corps’s final rule 
and uphold it. Whether or not the 1 974 final rule would pre- 
vail in the courts, it would still provide the Corps with im- 
portant practical and political benefits, as your article accu- 
rately explained. 1 share your view that the Corps did not 
have adequate resources in 1974 to implement its new Sec- 
tion 404 regulatory program in all of the non-navigab!c wa- 
ters that the FWPCA covered. The Corps’ final rule of April 
3. 1974, at the least would serve to “buy time” while the 


Corps decided how it could manage a program with a 
greatly expanded geographic jurisdiction under Section 404. 

The Corps’ leaders in 1974 understood that environmen- 
tal plaintiffs would certainly challenge the Corps’ final rule 
in the Federal Courts, because that ! 974 final rule refused to 
assert CWA Section 404 jurisdiction over any aquatic areas 
beyond the Section 10 navigable waters. If, as most of the 
Corps' decisionmakers realistically expected in 1974, the 
Federal Courts did overturn the Corps’ final rule of April 3, 
1974. at least the regulated public and their congressional 
representatives would place the responsibility for that result 
on the Federal Courts, rather than the Corps, and leave no 
doubt that the resulting large expansion of regulatory juris- 
diction. and the likely regulatory delays and inconveniences 
that follow-'cd for projects needing Section 404 permits from 
the Corps’ under-resourced regulatory staff, was clearly re- 
quired by federal law. 

I am glad that your article will set the record straight on 
these subjects, since it is clear that some persons have very 
mistaken notions about the Corps’ final rule of April 3, 
1974, the Corps’ regulatory program in the 1970’s, and re- 
garding the jurisdiction of the FWPCA in general, 

Sincerely, 

(Signature) 

Fred R. Disheroon, Esq. 
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Testimony of the 

American Association of State Highway and Transportation Officials (AASHTO) 

Committee on Transportation and Infrastructure 
United States House of Representatives 

July 17, 2007 


The American Association of State Highway and Transportation Officials (AASHTO) 
appreciates this opportunity to submit testimony on the scope of federal jurisdiction over 
the Nation’s waters, including wetlands. AASHTO represents the transportation 
departments in the fifty States, the District of Columbia and Puerto Rico. 

Introduction 

The Clean Water Act plays a vital role in maintaining healthy aquatic ecosystems and a 
healthy economy. State transportation departments are doing their part to promote the 
goals of the Clean Water Act by embracing the principles of environmental stewardship, 
which call for integrating an environmental ethic into every aspect of an agency's work - 
from project planning and development to construction, operations, and maintenance. 

Unfortunately, the many court decisions following implementation of the Clean Water Act 
went back and forth in expanding and reducing federal jurisdiction over “waters" and 
created considerable uncertainty about what “waters" are actually protected by the Clean 
Water Act. There was some hope that the Supreme Court would resolve, or at least 
reduce, the uncertainty last year in the Rapanos and Carabell cases. But those 
decisions ended up creating even greater uncertainty. 

In their recent Rapanos/Carabell guidance, EPA and the Army Corps of Engineers have 
attempted to make sense of these court decisions. But given the varying views 
expressed by the justices themselves, it is no surprise that the guidance to a great 
extent perpetuates, rather than resoivs, the uncertainty about how far federal jurisdiction 
extends. 

With all of this in mind, we appreciate this Committee's interest in finding ways to provide 
greater certainty to the regulated community about the extent of that federal jurisdiction 
over the waters of the United States. However, we are concerned that the legislation 
pending before the committee - H.R. 2421 - would have substantial negative 
ramifications that may not yet have been fully considered. 

H.R. 2421, the “Clean Water Restoration Act of 2007” 

H.R. 2421 , the Clean Water Restoration Act of 2007, would delete the term “navigable 
waters” from the Clean Water Act, replace it with "waters of the United States," and then 
define that term expansively to include all interstate and intrastate waters, including all 
impoundments of those waters, “to the fullest extent that these waters, or activities 
affecting these waters, are subject to the legislative power of Congress under the 
Constitution." This definition is accompanied by findings in Section 1 of the bill that 
specifically Invoke a range of Constitutional provisions - not only the Commerce Clause, 
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but also the federal power to enter treaties and manage Federal lands - as the basis for 
this legislation. 

Our fundamental concern with this bill is that it would not simply clarify the scope of 
federal jurisdiction under the Clean Water Act, Instead, it would greatly expand federal 
jurisdiction to include all intrastate waters, even those with no connection whatsoever to 
interstate commerce. The expansion of federal jurisdiction would result from creating a 
new and extremely broad definition of “waters of the United States.” The key change is 
the declaration that Congress intends to exercise jurisdiction “to the fullest extent 
authorized by the Constitution over all “waters” described in the definition and over all 
“activities affecting these waters." No such definition exists in the Clean Water Act 
today. If this definition is adopted, it will send an unmistakable signal that Congress 
intended to broaden federal jurisdiction beyond the existing Clean Water Act. 

The effect of the proposed definition is heightened by the lengthy list of findings 
contained in Section 1 of the bill. These findings are tailored to reflect an expansive 
view of the constitutional authority of Congress to regulate interstate and intrastate 
waters, including not only the authority to regulate interstate commerce, but also the 
authority to govern federal lands and enter treaties. Including these findings provides an 
even stronger signal to future regulators and courts that this legislation is intended to 
expand federal jurisdiction beyond the scope of existing law. 

In our view, the practical effect of this legislation would be to bring within federal 
jurisdiction a wide range of “waters” that have at most a tangential and remote 
relationship to traditional navigable waters. It is reasonable to expect that federal 
jurisdiction would encompass many man-made ditches, gutters, and storm drains, 
including many built by DOTs as an integral part of transportation projects. While these 
types of facilities are not listed specifically in the definition, they could easily be 
interpreted to fall within the scope of the expansive definition in this bill. 

Moreover, this bill would not resolve the uncertainties created by recent court decisions. 
Instead, because it includes sweeping new language expressing the intent of Congress 
to assert its authority to “the fullest extent allowed under the Constitution," there would 
be a new round of litigation about the extent of federal jurisdiction. Every case involving 
the extent of federal jurisdiction under the Clean Water Act would require courts to 
interpret the Constitution. Such an approach virtually ensures a high degree of conflict 
and no clear resolution within the foreseeable future. 

Because it greatly expands federal jurisdiction, while also creating new uncertainties 
about how far that jurisdiction extends, this bill would undoubtedly impair State 
transportation agencies’ ability to carry out their transportation programs. Each State 
DOT is responsible for planning and implementing hundreds, and in many case 
thousands, of road projects every year, ranging from minor repair and maintenance jobs 
to major construction projects. If HR 2421 were enacted, many more of those projects 
would require wetlands jurisdictional determinations and wetlands permitting. Federal 
permitting and environmental review requirements would be applied to man-made 
structures and isolated, intrastate wetlands that have only a limited, indirect link, if any, 
to our rivers, streams, and other water bodes. A tremendous waste of agency resources 
would result and important projects would be unavoidably delayed. 
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Some might say these concerns are overblown - that, in practice, the Corps and EPA 
will interpret this legislation with restraint. But the language of this legislation is so 
sweeping that the agencies will have little choice but to interpret it broadly, regardless of 
whether such a broad reading produces a common-sense result. And even if there are 
reasonable grounds for challenging the Corps’ decision to assert jurisdiction in a 
particular case, it rarely makes sense to do so for a State transportation agency. To 
keep projects moving, States generally accept the Corps’ decision and move on- 
progressing through the permitting process. The result is that this legislation will quickly 
result in a major expansion of federal regulatory involvement in transportation projects in 
every State. The result will be an even slower, more bureaucratic process than we have 
today. 

It might also be argued that additional regulation, even if burdensome, is justified based 
on its environmental benefits. But in this case the benefits of increased regulation are 
speculative at best. The additional “waters" that would be subjected to federal regulation 
under this bill are for the most part wet areas or water-carrying structures with a tenuous, 
indirect connection, if any, to actuai rivers, streams, and lakes, and wetlands that 
support them. Moreover, these non-federal waters are already protected by State water 
resources agencies. Providing an additional layer of federal regulatory protection for 
these waters will yield little if any environmental benefit. 

So what should be done? We agree that clarification is needed to address this 
extremely complex and frustrating jurisdictional issue. However, rushing to a solution, no 
matter how weli intended, carries a high risk of unintended consequences. We 
recognize this Committee’s strong interest in this issue and remain interested in 
participating in an inciusive, collaborative process to gain jurisdictional clarification. We 
cannot support H.R. 2421 in its current form, but may be abie to support future 
legislation, rulemaking or other administrative remedies that truly clarify \he extent of 
federal jurisdiction rather than greatly expanding it. We also would be interested in 
discussing alternative approaches that streamline the process of meeting federal 
permitting requirements. 

We appreciate the Committee’s interest in this issue and the opportunity to submit this 
testimony. We would be happy to work with Committee members and staff to discuss 
potential approaches to clarifying the extent of federal jurisdiction over aquatic 
resources. 
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THI' AMKIiiflAN IXSTlTi.TE OF AMJIITKCTS 


June 13, 2007 


The Honorable James L. Oberstar 
House Committee on Transportation and Infrastructure 
Rayburn House Office Building 2165 
Washington, DC 205 ! 5 

Dear Chairman Oberstar: 

The American Institute of Architects and its 81,000 members believe that our nation must 
take the lead in fostering the sustainable use of our earth’s precious resources. Therefore, 
we commend you for your visionary leadership in authoring H.R. 2421, The Clean Water 
Restoration Act of 2007. 

Throughout America, architects are working with other professionals and their fellow 
citizens to design and build healthy, energy efficient and sustainable buildings and 
communities. The AIA has advocated for designing buildings in ways that conserve 
energy and water, and for creating communities in ways that protect vulnerable resources 
like water. 

For too long, the meaning of the term “waters of the United States” has been 
misconstrued, and as a result, our nation’s bodies of water have suffered. By clarifying 
the definition, your legislation will greatly improve water quality, protect human health, 
and help all of us create more livable communities. 

The AIA applauds your role as defender of America’s bodies of water. The AIA fully 
supports your efforts in this legislation we are happy to provide the assistance necessary 
to see that this bill is enacted into law. 


Sincerely, 



Paul Mendelsohn 

Vice President, Government and Community Affairs 


1 735 New York Avenue, NW 
Washinglon, DC 20006-5292 
Information Centra!: 800-242-3837 



305 


July, 17'^’ and 19**', 2007 - “Status of the Nation’s Waters, including Wetlands, Under the 
Jurisdiction of the Federal Water Pollution Control Act” 

Addendum to the record. 

All documents listed here were provided by Ms. Katherine Baer of American Rivers and 

can be found in the files of the Subcommittee on Water Resources and Environment. 

Alexander, Richard B., February 2007. “The Role of Headwater Streams in Downstream 
Water Quality.” Journal of the American Water Resources Association. Vol. 43, 
No. 1: Pages 41-59 

Bernhardt, Emily S., March, 2005. Can 't See the Forest for the Stream? In-stream 
Processing and Terrestrial Nitrogen Exports. Bioscience; Vol. 55, No. 3. 

Comer, P., K. Goodin, A. Tomaino, G. Hammerson, G. Kittel, S. Menard, C. Nordman, 
M. Pyne, M. Reid, L. Sneddon, and K. Now. 2005. Biodiversity Values of 
Geographically Isolated Wetlands in the United States. NatureServe, Arlington, 
VA. 


Freeman, Mary, C., February 2007. “Hydrologic Connectivity and the Contribution of 
Stream Headwaters to Ecological Integrity at Regional Scales” Journal of the 
American Water Resources Association. Vol. 43, No. 1: Pages 5-14 

Hauer, F. Richard., February 2007. “Pattern and Process in Northern Rocky Mountain 
Fleadwaters: Ecological Linkages in the Headwaters of the Crown of the 
Continent.” Journal of the American Water Resources Association. Vol. 43, 

No. 1: Pages 104-117' 

Izbicki, John A., February 2007. “Physical and Temporal Isolation of Mountain 

Headwater Streams in the Western Mojave Desert, Southern California.” Journal 
of the American Water Resources Association. Vol. 43, No. 1 : Pages 26-40 

Meyer, Judy, L., February 2007. “The Contribution of Headwater Streams To 

Biodiversity in River Networks.” Journal of the American Water Resources 
Association. Vol. 43, No. 1: Pages 86-103 

Nadeau, Fracie-Lynn., February 2007, “Hydrological Connectivity of Headwaters to 
Downstream Waters: Introduction to the Featured Collection.” Journal 
of the American Water Resources Association. Vol. 43, No. 1: Pages 1-4 

Nadeau, Tracie-Lynn., February 2007. “Hydrological Connectivity between Headwater 
Streams and Downstream Waters: How Science Can Inform Policy.” Journal 
of the American Water Resources Association. Vol. 43, No. 1: Pages 118-133 

Triska, Frank, J., February 2007. “Din Retention-Transport Through Four Hydrologically 



306 


Connected Zones in a Headwater Catchment of the Upper Mississippi River.” 
Journal of the American Water Resources Association. Vol. 43, No. 1 : Pages 60- 
71 

Whitmire, Stefanie L., Oct. 12, 2005. “Rapid Removal of Nitrate and Sulfate in 

Freshwater Wetland Sediments.” Journal of Environmental Equality. Pages 2062- 
2071 

Winter, Thomas C.., February 2007. “The Role of Ground Water in Generating 

Streamflow in Headwater Areas and in Maintaining Base Flow.” Journal of the 
American Water Resources Association. Vol. 43, No. 1: Pages 15-25 

Wipfli, Mark S., February 2007. “Ecological Linkages between Headwaters and 

Downstream Ecosystems: Transport of Organic Matter, Invertebrates, and Wood 
Down Headwater Channels.” Journal of the American Water Resources 
Association. Vol. 43, No. 1: Pages 72-85 

Alexander, Richard B., February 17, 2000. Effect of Stream Channel Size on the Delivery 
of Nitrogen to the Gulf of Mexico. Reston, VA: Nature. Macmillan Magazines 
Ltd. Pages 758 - 761' 

Alley, William M. 1999. “Sustainability of Ground-Water Resources.” U.S. Geological 
Survey Circular 1 186. Pages 1-79 

Bachman, Leon Joseph., June, 1998. “Ground-Water Discharge and Base-Flow Nitrate 
Loads of Nontidal Streams, and Their Retaliation to a Hydrogeomorphic 
Classification of the Chesapeake Bay Watershed, Middle Atlantic Coast,” U.S. 
Geological Survey: Water-Resources Investigations Report 98-4059. 

Bedford, Barbara, L., "Fens of the United States: Distribution, Characteristics, and 
Scientific Connection versus Legal Isolation. " Cornell University. Ithica, NY. 

Bergman, Robert, D„ 1977, “Water Birds and Their Wetland Resources in Relation to Oil 
Development at Storkersen Point, Alaska.” Department of Animal Ecology, Iowa 
State University. Ames, Iowa. 

Brown, Mike., 1986. “Implications of Marsh Size and Isolation for Marsh Bird 
Management.” J. Wildl. Manage. Ames, Iowa. 

Brunke, Matthias., 1997. “The Ecological Significance of Exchange Processes Between 
Rivers and Groundwater.” Freshwater Biology. Vol. 37. Pages 1-33 

Butler, Brian O., 1995. “Early Post-Emergent Behavior and Habitat Selection in 
Hatchling Blanding’s Turlies, Emydoidea Blandingii, In Massachusetts.” 
Chelonian Conservation and Biology. Vol. 1, No. 3. 

Cohen, Russell., 1997. “Fact Sheet 49: The Importance of Protecting Riparian Areas 



307 


Along Smaller Brooks and Streams.” Massachusetts Riverways Programs. Pages 
1-4 


Congdon, Justin., D. Steve W. Gotte, and Roy W. McDiarmid. 1992. Ontogenetic 

changes in habitat use by juvenile turtles, Chelydra sepentina and Chrysemys 
picta. Canadian Field Naturalist 106(2), Pages 241-248 

“Small Streams: Your Link to the Bay.” November 2002. Envirocast Weather and 
Watershed News. Vol. 1 No. 1 

Derksen, Dirk V., 1 98 1 . “Use of Wetland Habitats by Birds in the National Petroleum 
Reserve - Alaska.” U.S. Department of the Interior. Resource Publication 141. 
Washington, D.C. 

Dieterich, Martin., February 2000. “The Invertebrate fauna of summer-dry streams in 
western Oregon.” /IrtW Hydrobiology. Vol. 147. No. 3. Pages 273-295. 

Dodd, C. Kenneth, April 1998. “Movement Patterns and the Conservation of Amphibians 
Breeding in Small, Temporary Wetlands.” Conservation Biology. Vol. 12. No. 2. 
Pages 331-339 

Erman and Hawthorne. 1 976. “The Quantitative Importance of an Intermittent Stream in 
the Spawning of Rainbow Trout.” Trans. Am. Fish. Soc., No. 6 

Ernst, Carl H., 1 976. “Ecology of the Spotted Turtle, Clemmys guttata, in Southeastern 
Pennsylvania,” Jowrna/ of Herpitology. Vol. 10. No. 2. Pages 25-33 

Gibbons, J. Whitfield., 1983. “Drought-Related Responses of Aquatic Turtle 
Populations.” Jorvrna/ of Herpitology. Vol. 10. No. 2. Pages 242-246 

Gibbs, James P., 1991. “Spatial Relationships Between Nesting Colonies And Foraging 
Areas of Great Blue Herons.” Auk. Vol. 108. Pages 764-770. 

Gibbs, James P., 1998. “Amphibian Movements in Response to Forest Edges, Roads and 
Streambeds in Southern New England.” ./ourna/ of Wildlife Management. Vol. 62. 
No. 2. Pages 584-589 

Gill, Douglas E., 1979. “The Metapopulation Ecology of the Red-Spotted Newt, 

Notophthalmus Viridescens.” Ecological Monographs. Vol. 48. Pages 145-166 

Takashi, Gomi., 2002. Understanding Processes and Downstream Linkages of 
Headwater Systems. BioScience. Vol. 52. No. 10. Pages 905-916 

Graham, Terry E., 1995. “Habitat Use and Population Parameters of the Spotted Turtle, 
Clemmys guttata, a Species of Special Concern in Massachusetts.” Chelonian 
Conservation and Biology. Vol. 1 , No. 3. Pages 207-2 1 4 



308 


Graham, Terry E., 1993. “Metabolic Rates of Wintering Blanding’s Turtles, Emydoidea 
Blandingii.” Comp. Biochem. Phyiol. Vol. 106a, No. 4. Pages 663-665 
Grannemann, N.G., 2000. “The Importance of Ground Water In The Great Lakes 

Region” U.S. Geological Survey. Water Resources Investigations Report 00- 
4008. 

Haig, Susan M., 1998. “Avian Movements and Wetland Connectivity in Landscape 
Conservation.” Conservation Biology. Vol. 12. No. 4. Pages 749-758 

Hall, Jonathan V. 1995 Status of Alaska Wetlands. U.S. Fish and Wildlife Service. 
Anchorage, Alaska. 

Hammer, Donald A., 1969. “Parameters of a Marsh Snapping Turtle Populations 

LaCreek Refuge, South Dakota.” Journa/ of Wildlife Management. Vol. 33. No. 4. 
Pages 995-1005 

Hecnar, Stephen J., 1996, “Regional Dynamics and the Status of Amphibians.” Ecology. 
Vol. 77. No. 7. Pages 2091-2097. 

Hecnar, Stephen J., 1997, “The Effects of Predatory Fish on Amphibian Species Richness 
and Distribution.” Biological Conservalion.V ol. 79. Pages 123-131. 

Herman, Thomas D., Terrance D. Power, and Brian R. Eaton. 1995. “Status of Blanding’s 
Turtles, Emydoidea blandingii, in Nova Scotia, Canada.” Canadian Field 
Naturalist. Vol. 109. No. 2. Pages 182-191. 

Holtschlag, D.J., 1998. “Indirect Ground-Water Discharge to the Great Lakes.” U.S. 
Geological Survey. Open-File Report 98-579. 

Joyal, Lisa A., 2001 . “Landscape Ecology Approaches to Wetland Species Conservation: 
a Case Study of Two Turtle Species in Southern Maine.” Conservation Biology. 
Vol. 12. No. 6. Pages 1755-1762 

Kams, Daryl R., 1992. “Effects of Acidic Bog Habitats on Amphibian Reproduction in a 
Northern Minnesota Peatland.” Journal of Herpetology. Vol. 26. No. 4. Pages 
401-412 

Kingsbury, Bruce A., 1999. '"Status and Ecology of three species of endangered reptile 

on the pigeon river fish and wildlife area and recommendations for management.''' 
Indiana-Purdue University. Fort Wayne, IN 

LaBaugh, .lames W., 1998. “Hydrologic Functions of Prairie Wetlands,” Great Plains 
Research 8. U.S. Geological Survey. Pages 17-37 

Leibowitz, Scott G., 2003, “Temporal Connectivity in a Prairie Pothole Complex.” 



309 


Wetlands. Vol. 23. No. 1. Pages 13-25. 


Linck, Madeleine H., 1 989. “Nesting Behavior of the Turtle, Emydoidea blandingi, in 
Massachusetts.” Journal of Herpetology. Vol. 23. No. 4, Pages 442-444 

Lovich, Jeff., 1990. “Spring Movement Patterns of Two Radio Tagged Male Spotted 
Turtles.” Brimleyana. Vol. 16. Pages 67-71 

Meyer, J.L., 2000. Lost Linkages and lotic ecology: rediscovering small streams. 

Orlando, FL. Malcolm C. Press. 

Muchow, Christine L., 1999. “Unexplored Diversity: Macroinvertebrates in Coastal 

British Columbia Headwater Streams.” Proc. Biology and Management of Species 
Habitats at Risk. Pages 15-19 

Naugle, David E., 2000. “Local and Landscape-Level Factor Influencing Black Tern 
Habitat Suitability. ”,/our«a/ of Wildlife Management. Vol. 1. Pages 253-260. 

Naugle, David E., 2001. “A Landscape Approach to Conserving Wetland Bird Habitat in 
the Prairie Pothole Region of Easter South Dakota.” Wetlands. Vol. 1. No. 1. 

Pages 1-17 

Newcombe, C.P., 1991. “Effects of Suspended Sediments on Aquatic Ecosystems.” 

North American Journal of Fisheries Management. Vol. 11. Pages 72-82 

Drisoll, Andrew L., 1979. Alaska North Slope Wetlands Study. Oceanographic Institute of 
Washington. Seattle, WA 

Clean Rivers Spring from Their Source: The Importance and Management of Headwater 
Streams. 2001. Fact Sheet. State of Ohio. Environmental Protection Agency. 

Pappas, Michael J., “Habitat Selection of Juvenile Blanding’s Turtles, Emydoidea 
blandingii. "Journal of Herpetology. Vol. 26. No. 2. Pages 233-234. 

Perry, Charles A. “Estimates of Median Flows for Streams on the Kansas Surface Water 
Register.” V.S. Geological Survey. Water-Resources Investigations Report 02- 
4292. 

Peterson, Bruce J., 2001. Control of Nitrogen Export from Watersheds by Headwater 
Streams. Science Magazine. Vol. 292. 

Piepgras, Stephen A. 2000. “Spatial Ecology of Blanding’s Turtle in Central 

Minnesota.”C'/ie/o«jw?i Conservation and Biology. Vol. 3. No. 4. Pages 589-601 

Poff, N. Leroy. 1997. “The Natural Flow Regime.” Bioscience. Vol. 47. No. 11. Pages 



310 


769-784. 


Post, Roger A., 1990. “Effects of Petroleum Operations in Alaskan Wetlands: A 
Critique.” Alaska Department of Fish & Game. 

Post, Roger A., 1996. “Functional Profile of Black Spruce Wetlands in Alaska.” Alaska 
Department of Fish & Game. 

Ross, David A., 1989. “Population Ecology of Painted and Blanding’s Turtles 

{Chrysemys picta and Emydoidea blandingi) in Central Wisconsin.” Wisconsin 
Academy of Sciences, Arts and Letters. 

Rowe, John W., 1995. “A Radiotelemetric Study of Activity and Movements of the 

Blanding’s Turtle (EMydoidea blandingi) in Northeastern Illinois.” Journal of 
Herpetology. Vol. 25. No. 2. Pages 178— 185. 

Sadinkski, Walter J., “A Multilevel Study of Effects of Low pH on Amphibians of 
Temporary Ponds.” Journal of Herpetology. Vol. 26. No. 4. Page 413-422. 

Sajwaj, Todd D., 2000. “Thermal Ecology of Blanding’s Turtle in Central Minnesota.” 
Chelonian Conservation and Biology. Vol. 4. No. 4. Pages 626-636. 

Semlitsch, Raymond D., 1998. “Biological Delineation of Terrestrial Buffer Zones for 

Pong-Breeding Salamanders.” Conservation Biology. Vol. 12. No. 5. Pages 1 113- 
1119 

Semlitsch, Raymond D., 2000. “Size Does Matter: The Value of Small Isolated 
Wetlands.” National Wetlands Newsletter. 

Sexton, Owen J., “Spatial and Temporal Movements of a Population of the Painted 

Turtle, Chrysemys Picta Marginata (Agassiz). ” Ecological Monographs. Vol. 20. 
No. 2. 

Standing, K. Lorraine, “Nesting ecology of Blanding’s Turtle in Nova Scotia, the 

Northeastern limit of the species’ range.” Can. J. Zool. Vol. 77. Pages 1609-1614. 

Tiner, R.W., H.C. Bergquist, G.P. DeAlessia, and M.J. Starr. 2002. “Geographically 

Isolated Wetlands: A Preliminary Assessment of their Characteristics and Status 
in Selected Areas of the United States.” U.S. Department of the Interior, Fish and 
Wildlife Service, Northeast Region, Hadley, MA. 

Trimble, Stanley W., 1997. “Contribution of Stream Channel Erosion to Sediment Yiled 
from an Urbanizing Watershed.” Science. Vol. 278. Pages 1442-1444. 

“Nationwide Permit 29: Final Notice of Issuance and Modification of Nationwide 



311 


Permits” Army Corps of Engineers. Authorized March 1 8, 2002. 


United States Environmental Protection Agency. “Economic Analysis of Proposed 
Effluent Guidelines and Standards for the Construction and Development 
Category. ” May, 2002. Office of Water. Washington, DC. 

Virginia Department of Conservation and Recreation. 2001 . “Protecting Virginia’s 

Streams, Lakes and Wetlands and the Economic Benefits of Better Site Design in 
Virginia.” The Center for Watershed Protection. 

Vannote, R.L., G.W. Minshall, K.W. Cummins, J.R. Sedell, And C.E. Cushing. 1980. 
“The river continuum concept.” Can. J. Fish. Vol. 37. Pages 130-137. 

Winter, Thomas C., 1999. “Relation of Streams, Lakes, and Wetlands to Groundwater 
Flow Systems.” Hydrogeology Journal. Vol. 7. Pages 28-45 

Winter, Thomas C., 1998. “Ground Water and Surface Water: A Single Resource.” U.S. 
Geological Survey. U.S. Geological Survey Circular 1 139. Denver, CO. 

Wipfli, Mark S., 2002. “Export of Invertebrates and Detritus from Fishless Headwater 
Streams in southeastern Alaska: Implications for Downstream Salmonid 
Production.” Freshwater Biology. Vol. 47. Pages 957-969 



312 


Association of State Floodplain Managers, Inc. 

2809 Fish Hatchery Road Suite 204 Madison, Wisconsin 53713 
608-274-0123 Fax; 608-274-0696 www.floods.org Emaii: asfpm@floods.org 

EMColiv* DtNcIcr Dftpulir DIrMlor 

Lorry A. Lanon, P.E., CFM George Riedel, CFM 


Honorable James L. Oberstar 

House Committee on Transportation and Infrastnicture 
2365 Rayburn House Office Building 
Washington D.C. 20515 

Dear Congressman Oberstar: 

The Association of State Floodplain Managers supports H.R. 2421, The Clean Water Restoration Act of 2007. 

We write today in support ofthe provisions in H.R. 242!, the Clean Water Restoration Act of 2007. We believe this 
legislation is necessary to re-establish the Clean Water Act’s jurisdiction to protect all waters of the United States. 
This is based on current court decisions In recent years that caused confusion over jurisdiction of the waters of the 
United States. 

The Clean Water Restoration Act of 2007 will help preserve fully functional floodplains in these upland areas where 
scant other protection exists. In addition to reducing the heights and velocities of flood flows, the functional 
floodplain acts to preserve reduced nutrient loading, reduces sediment, and preserves water quality. All of these 
benefits are in addition to reducing flood losses. ASFPM believes that direction is still needed to provide guidance 
to state and local officials of where jurisdiction exists for granting permits. The Clean Water Restoration Act of 2007 
accomplishes this with its simple, straight-forward fix. H.R. 2421 will clarify the scope of the Clean Water Act. 

The Association of State Floodplain Managers is an organization of professionals involved in floodplain 
management, flood hazard mitigation, the National Flood Insurance Program, and flood preparedness, warning, and 
recovery. ASFPM represents the flood hazard specialists of local, state and federal government, the research 
community, the insurance industry, and the fields of engineering, hydrologic forecasting, emergency response, water 
resources, and others. The Association and its 26 Chapters represent over 11, 000 state and local officials and other 
professionals who are engaged in all aspects of floodplain management and hazard mitigation. 

Sincerely, 

Larry Larson, P,E., CFM 
ASFPM Executive Director 

Cc. Ted Alston 



July 19,2007 
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Chair 

Al W. Goodman, Jr., CFM 
State Floodplain Manager 
Mississippi Emerg. Mgmt. Agency 
601 - 933-6884 
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Engineer 
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Honorable Members of Congress: 

The purpose of the Clean Water Act can be summed up in two words: clean 
water. In survey after survey the public has identified clean water as their number 
one environmental concern. In recognition of the public’s absolute reliance on 
clean water, the Association of State Wetland Managers urges passage of the 
Clean Water Restoration Act of 2007 (H.R.242 1 ) to restore the scope of the Clean 
Water Act (CWA). 

The United Stales Supreme Court decisions in SWANCC and Carabell/Rapanos 
have removed isolated wetlands together with the small streams, wetlands and 
headwater areas that do not meet a legally defined “significant nexus” test from 
Clean Water Act jurisdiction. This complex legal test, while intended to protect 
navigable waters, creates significant administrative hurdles, including longer 
waits for permit applicants, increased workloads for states implementing shared 
permitting authority, more detailed federal agency review, and delays and 
uncertainty in project planning. More importantly the new legal test does not 
protect the integrity of the nation’s waters as a whole. Traditionally navigable 
waters are, in fact, only a very small fraction of all the waters of the United States, 
and a Clean Water Act focused only on those waters will not provide clean water 
for the nation. 

Wetlands and smaller streams - including those that do not flow year round - are 
critical to the integrity of our nation’s waters. They are: 

• Vulnerable to pollution. They intercept 40% of the point source 
discharges requiring individual permits in the lower 48 states. 

• Critical to our drinking water supplies. They are the source of 
drinking water for an estimated 1 10 million Americans. 

• Critical to reducing water levels during floods and hurricanes 
like Katrina. 

• Vital for fish. These waters provide food, habitat and water for 
trout, sturgeon, salmon and other important recreational and 
commercial fish and shellfish species. 

• Critical to migratory birds. Wetlands and small streams provide 
essential habitat for many of the nation’s waterfowl, songbirds 
and shorebird populations. 

• Important to global warming. Wetlands store carbon estimated 
to be equal to 40% of the world’s atmospheric carbon. In 
addition wetlands and headwater streams will provide important 
refuges and migration routes for species attempting to adapt to 
global climate change. 

• Essential to the economy. A healthy economy relies on clean, 
plentiful water supplies. Eliminating and altering wetlands and 
headwater streams both degrade water quality and reduce base 
flow. This increases the cost of providing water for communities 
and agriculture. 
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ASWM supports passage of legislation to restore the scope of the whole Clean Water Act. The definition of 
waters addressed by the United States Supreme Court in SWANCC and Carabell/Rapanos applies to the whole 
Clean Water Act, not just the Section 404 (dredge and fill permit) program. The outcome of restricting federal 
Jurisdiction for water quality standards development, implementation, and pollutant load calculation, point 
source permits and other portions of the Clean Water Act is unknown and troubling. One possible outcome will 
be tougher limits for point source discharge permits for navigable waters and their tributaries because reducing 
jurisdiction will reduce the ability to solve pollution runoff problems in headwaters. ASWM is concerned that 
restricting federal jurisdiction will place an unfair burden for reducing pollution on municipalities, individuals 
and companies along traditionally navigable waters and their tributaries. Polluters in upstream areas of a 
watershed should be held accountable for their actions as well. 

The findings and the savings clause in H.R. 2421 have been included to eliminate the threat of future 
constitutional challenges in the courts and retain the existing exemptions from regulation. The savings 
clause maintains the extensive exemptions from regulation for agriculture, silviculture and other activities that 
are already in place. 

Federal/State/Tribal partnerships are key to providing clean water to the nation. The Clean Water Act 
provides a framework for partnerships for national water programs. It ensures that water traveling across state 
boundaries meets minimum water quality standards. It offers real opportunities for states and tribes to take a 
leadership role in carrying out provisions of the Clean Water Act by delegating permit programs to the states 
and tribes, and by providing funding to support programs that protect water quality. Under the Clean Water Act, 
states and tribes may assume responsibility for implementing federal programs and may also develop more 
protective measures to ensure clean, sustainable water. Limiting the scope of Clean Water Act programs to only 
a fraction of the nation’s waters will erode the effectiveness of these partnerships. 

Over the past 30 years numerous federal, state and tribal partnerships have been developed as part of the Clean 
Water Act to protect and presen'e our nation’s water resources. Passage of the Clean Water Restoration Act of 
2007 can ensure that such partnerships continue to provide clean water by protecting the physical, chemical and 
biological integrity of the full reach of our nation’s waters. 


Sincerely, 




Peg^ostwick 

Chairman 

Association of Slate Wetland Managers, Inc. 
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July 16, 2007 


The Honorable James L. Oberstar 
Chairman 

Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, D,C. 20515 

Dear Chairman Oberstar: 

The California Association of Sanitation Agencies (CASA) and the Association of California 
Water Agencies (ACWA) are pleased to provide our views on the Clean Water Restoration Act of 
2007 (H,R, 2421 ). CASA is a statewide association of .over 110 local public agencies that provide 
wastewater collection, treatment, disposal and water recycling services to 30 million Californians, the 
largest statewide association of public wastewater treatment agencies. ACWA is the largest coalition 
of public water agencies in the country, ACWA’s 447 public agency members supply 90% of the 
water used by communities, cities, farms and businesses in California. Together, CASA and ACWA 
are dedicated to managing our water resources to protect public health and ensure a healthy 
environment throughout California. 

H.R. 2421 aims to clarify the unsettled status of jurisdictional waters under the Clean Water 
Act. We agree that the Supreme Court’s decisions in SWANCC v. U.S. Army Corps of Engineers and 
Rapanos v. United Slates have resulted in new challenges with regard to interpreting the reach of the 
Clean Water Act (CWA), and we appreciate your effort to provide clarification. To this end, our 
members have identified a number issues on which we would like to work with you to clarify and 
ensure certainty in the subsequent implementation of the statute. To be effective, we believe 
H.R. 242 1 must unequivocally address three key questions regarding CWA Jurisdiction: 
groundwater, waste treatment facilities, and stormwater conveyances. 

The question of whether the CWA’s reach extends to groundwaters has received recent 
attention from the lower courts. CASA and ACWA believe that Congress clearly intended to exclude 
groundwater from the CWA, a view shared by many, but not ail federal courts. Thus, with regard to 
groundwater, the intent to “restore” Jurisdiction to its pre-SWANCC status falls short of providing the 
certainty needed. It is not clear to us whether H.R. 24?1, would extend federal authority to the 
regulation of groundwater supplies. Because the bill’s definition of “waters of the United States” 
references “all waters”, it would seem to capture groundwater. The inclusion of groundwater under 
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the purview of the CWA would have significant implications for publicly owned treatment works and 
water suppliers in California, with regard to both water rights and water quality. To effectuate the 
stated intent of the legislation, we request that the bill be amended to clarify that groundwaters are 
excluded from the definition of waters of the U.S. 

CASA and ACWA members are also very concerned about the impact HR 2421 may have on 
the existing wastewater treatment exemption. Under current federal regulations, waste treatment 
systems are exempted from CWA under 33 CFR 328.3(aX7), 40 CFR 230.3(s)(7) and 40 CFR 122.2. 
This exclusion applies only to manmade bodies of water which neither were originally created in 
waters of the United States (such as disposal area in wetlands) nor resulted from the impoundment of 
waters of the United States. Wastewater treatment facilities frequently rely upon designed ponds or 
lagoons to meet CWA requirements and provide optimal treatment. We understand that it is not your 
intent to eliminate this exemption, but as introduced, H.R. 2421 does not contain an exemption for 
waste treatment facilities. We do not believe that regulations regarding the scope of the waters of the 
U.S. that pre-date the SWANCC decision would necessarily remain valid following revisions to the 
statutory definition. In order to ensure that wastewater treatment systems may remain operational 
without challenge, we respectfully request that the waste treatment exemption be incorporated into 
H.R. 2421. 

A final concern centers on the application of H.R. 2421’$ provisions as they relate to 
municipal stormwater systems. The inclusion of stormwater conveyances in the definition of 
jurisdictional waters has significant implications for our members. For example, if an unauthorized 
overflow of untreated wastewater reaches a storm drain where it is cleaned up before reaching a 
flowing stream or the ocean, our members would not be subject to citizen suits or federal enforcement 
for the overflow. If, however, storm drains are considered waters of the U.S., capture and cleanup of 
overflows will be discouraged and hampered, given that the discharge will already be subject to 
liability. In addition, storm drains are arguably part of waste treatment infrastructure that should be 
exempt from CWA jurisdiction for reasons akin to those for wastewater treatment facilities. 

Therefore, we request that H.R. 242 1 be amended to clarify the status of conveyances that are part of 
a permitted municipal separate storm sewer system. 

CASA and ACWA appreciate your consideration of these matters and look forward to 
meeting with you and your staff to discuss these issues/ If you have questions or wish to discuss this 
matter further, please contact Eric Sapirstein, CASA’s federal representative, at (202) 466-3755; or 
David Reynolds, ACWA’s federal representative, at (202) 434-4760. 

Sincerely, 

Catherine Smith Tim Quinn 

(jHUfunJ ^ 

Executive Director Executive Director 

cc; The Honorable Bob Filner 

The Honorable Ellen O. Tauscher 
The Honorable Grace Napolitano 
The Honorable Doris Matsui 
The Honorable Gerald McNemey 
The Honorable Gary G. Miller 
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EXECUTIVE VICE PRESIDENT 
GOVERNMENT AFFAIRS 


1615 H STREET. N.W, 
WASHINGTON. D.C. 20062-200Q 
202/463-5310 


July 17, 2007 


The Honorable James L. Oberstar 
Chairman 

Committee on Transportation and 
Infrastructure 

United States House of Representatives 
Washington, DC 205 1 5 


The Honorable John L, Mica 
Ranking Member 
Committee on Transportation and 
Infrastructure 

United States House of Representatives 
Washington, DC 20515 


Dear Chairman Oberstar and Ranking Member Mica: 


The U.S. Chamber of Commerce, the world's largest business federation representing 
more than three million businesses and organizations of every size, sector, and region, opposes 
H.R. 2421, the “Clean Water Restoration Act of 2007” H.R. 2421 unreasonably extends the 
scope of federal Clean Water Act (CWA) authority from the “navigable waters of the United 
States” to, essentially, any area within a state that happens to be wet. The result of such 
legislation would be massive permitting delays, federal preemption of state and local land and 
water use decisions, and a de facto unfunded mandate on states. 


In Rapanos v. United States, 126 S. Ct. 2208 (2006), the United States Supreme Court 
rejected the notion that CWA jurisdiction extends to all areas with a “hydrological connection” 
to navigable waters. Although the ink has barely dried on the decision, H.R. 2421 attempts to 
skirt Rapanos and broaden CWA jurisdiction. By deleting the term “navigable” from “navigable 
waters of the United States,” H.R. 2421 grants the Environmental Protection Agency and U.S. 
Army Corps of Engineers an unprecedented level of authority not just over those areas with a 
“hydrological connection,” but over all wet areas within a state, including groundwater, ditches, 
pipes, streets, municipal storm drains, and gutters. Those agencies would exercise virtually 
unlimited regulatory authority over waters presently under state jurisdiction. 

Such a move would cause major problems. The already-overwhelmed federal permit 
program would practically crumble under the weight of increased applications. The Chamber’s 
members estimate that it takes two to three years to obtain an individual permit, and that there is 
a 15,000 to 30,000 permit backlog. The increased federal authority granted by H.R, 2421 will 
increase such delays exponentially; as a result' businesses that need these permits as a condition 
to doing business (real estate, electricity transmission, transportation, and mining) will not be 
able to obtain them. 


Moreover, any existing state or local permitting programs will, at best, conflict with or, at 
worst, be eradicated by H.R. 242 1 . Land and water use decisions, once the province of state and 
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local governments, will have to be routed throughihe federal government. Compliance with 
these new requirements — water quality standards, effluent limitation guidelines. Total Maximum 
Daily Loads, and expanded workload for state-administered CWA programs — will amount to a 
de facto unfunded mandate on states. 

The Supreme Court recommended that regulatory action consistent with its holding in 
Rapanos. It did not suggest that Congress circumvent Rapanos through new legislation. H.R. 
2421 expands federal CWA authority to waters never intended to be covered by the Act, and 
could destroy the existing federal-state water regulatory structure. For all the aforementioned 
reasons, the Chamber opposes H.R. 2421. 


Sincerely, 



R. Bruce Josten 

Cc: Members of the Committee on Transportation and Infrastructure 
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The Honorable James L. Oberstar 
Chairman, Committee on Transportation and li 
U.S. House of Representatives 
2365 Rayburn House Office Building 
Washington, D.C. 205 1 5 

Dear Congressman Oberstar: 


CHESAPEAKE BAY FOUNDATION 
Saving a National Treasure 
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I am writing to inform you that the Chesapeake Bay Foundation (CBF) is in full 
support of the passage of the Clean Water Restoration Act of 2007. We believe that such 
legislation is vital to the health of the nation’s water resources and to CBF’s principal concern 
— the protection and restoration of the Chesapeake Bay. 
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CBF is the only independent 501(c)(3) organization dedicated solely to restoring and 
protecting the Chesapeake Bay and its tributary rivers. Since 1967, our goal has been to 
improve water quality by reducing pollution to The Chesapeake Bay, North America’s largest 
and most biologically diverse estuary. 

Sadly, pollution is choking the Bay and many of its tributary rivers. In the summer of 
2005, 41 percent of the volume of the Bay was considered a "dead zone," an area with 
insufficient oxygen to support marine life. The Chesapeake Bay Program, a multi-state, 
mutil-agency partnership led by the U.S. Environmental Protection Agency (EPA), recently 
declared that the size of this area is the largest on record. This anoxic zone is caused in large 
part by excessive nitrogen, phosphorous, and sediment discharges to the Bay and its 
tributaries, CBF strives to reduce this pollution. 

CBF recognizes that one of the methods of reducing and controlling water pollution 
and “dead zones” is through stringent permitting, monitoring and enforcement of pollution 
discharges. Recent United States Supreme Court decisions in SWANCC v. USACE and 
Rapanos v, United States coupled with the EPA/USACE guidance recently published in 
response to Rapanos limit permitting agencies’ authority to regulate these pollution 
discharges into waterways, thereby limiting the effectiveness of this method of water quality 
protection and preservation. 

The Chesapeake Bay receives its fresh water from an intricate system of tributaries 
which includes a network of 1 10,000 streams and 1.7 million acres of wetlands. Many of the 
Bay’s watershed stream miles are non-navigable a significant percentage of these have an 
intermittent or epehemeral flow. Similarly, almost 90 % (about 1 .5 million acres), of the 
Chesapeake Bay watershed’s non-tidal wetlands intermittently drain or tend to drain to larger 
tributaries of the Chesapeake Bay or directly into the Bay. These wetlands and non-navigable 
streams are imperative to restoring and protecting the Chesapeake Bay as they: 


PHILIP MERRILL ENVIRONMENTAL CErfTER | 6 HERNDON AVENUE | ANNAPOLIS, MD 21403 
410/268-8816 | FAX: 410/268-6687 j WWW.CBF.ORG 
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filter pollutants and reduce sediment loads downstream, moderate flood flows, are essential 
sources for pure drinking water, and serve as habitat for fish, shellfish, waterfowl and sea 
grasses. 

The Court’s interpretation of Rapanos has left these non-navigable tributaries and 
wetlands without the protection of the Clean Water Act and in great peril of environmental 
degradation. One study, published by the U.S. Fish and Wildlife Service in 2006 noted that over 
36,000 of these palustrine or non-tidal wetland acres were destroyed between 1982 and 1989 
alone, and the Court’s ruling means that these important ecosystems face even greater danger. 
CBF understands that the Clean Water Restoration Act of 2007 has become integral to ensuring 
the safety of these wetlands. 

CBF also recognizes that passage of this Act is imperative if the goals of The Chesapeake 
2000 agreement are to be met. The Chesapeake 2000 agreement set ambitious requirements to 
improve the water quality and restore the living resources of the Chesapeake Bay and its 
watershed. Its signatories, the states of Virginia, Maryland, Pennsylvania, the District of 
Columbia, the Chesapeake Bay Commission and the U.S. Environmental Protection Agency, 
representing the federal government, must recognize that without CWA jurisdiction over non- 
navigable tributaries and adjacent wetlands, the Bay partners caimot achieve the stricter water 
quality standards and waste load allocations necessary to “Save the Bay.” 

Accordingly, the Chesapeake Bay Foundation wholeheartedly endorses the introduction 
and passage of the Clean Water Restoration Act of 2007 and encourages all members of the 
United States Congress to work for its passage. 



Roy j^Hoagland 
Vice Preaisjent, Environmental Protection and Restoration 
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Save the Bay 


STATEMENT OF THE CHESAPEAKE BAY FOUNDATION 
TO THE 

COMMITTEE ON TRANSPORTATION AND INFRASTUCTURE 
HEARING ON 

“STATUS OF NATION’S WATERS, INCLUDING WETLANDS, UNDER THE 
JUSRIDICTION OF THE FEDERAL POLLUTION CONTROL ACT” 

AUGUST 10, 2007 


Recent United States Supreme Court decisions in SWANCC v. USAGE and 
Rapanos v. United Stales coupled with the Environmental Protection Agency (EPA) / US 
Army Corps of Engineers (USAGE) guidance recently published in response to Rapanos 
have stripped Clean Water Act safeguards and limited permitting agencies’ authority to 
regulate pollution discharges into certain waterways. These rulings and guidance affect 
the nation, yet the Chesapeake Bay watershed will be specially impacted. 

The impact of these decisions to the water-quality of the Bay watershed is 
significant and analyses of such impacts serve as a case study from which Congress may 
better understand the effects of these recent decisions and the need for a legislative 
remedy to protect water quality. To that end, The Chesapeake Bay Foundation, a 
501 (c)(3) founded in 1 967, submits the following comments in support of the Clean 
Water Restoration Act of 2007. 


The Chesapeake Bay Ecosystem 

The Chesapeake Bay, a national treasure, is the largest and most biologically 
diverse estuary in North America. It is home to more than 3,600 species of unique 
animals, fish, and plants including bald eagles, blue crabs, menhaden, striped bass 
(rockfish), osprey, oysters, and the American lotus. 

The Bay proper is approximately 200 miles long, stretching from Havre de Grace, 
Maryland to Norfolk, Virginia. Including its tidal tributaries, the Bay has approximately 
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1 1,684 miles of shoreline. The Chesapeake Bay watershed encompasses 64,000 square 
miles and some or all of six states and the District of Columbia. Fifty major tributaries 
traverse the Appalachian, Piedmont and Atlantic Coastal Plain before flowing into the 
Chesapeake Bay. 

The Chesapeake Bay receives half of its water from an intricate network of 
1 10,000 streams and 1.7 million wetlands, most of which are non-navigable tributaries 
and non-tidal wetlands that drain or “tend to drain” to those tributaries. These wetlands 
and tributaries are very much like the wetlands and tributaries at issue in the Rapanos 
case. The headwater streams and wetlands of the 64,000 square mile Chesapeake Bay 
watershed are inseparably bound to the Susquehanna, the Potomac, the James, and the 
other large navigable rivers that flow to the Bay. This intricate hydrological network 
cleanses the surface water, recharges the groundwater, moderates the flood flows, and 
provides the aquatic habitat on which the ecological and economic life of the Chesapeake 
Bay and its watershed depends. 


Most of the Bay Watershed’s Stream Miles are Non-Navigable and Have 
Intermittent Surface Water Flow 


One hundred and eleven thousand (11 1,000) miles of creeks, streams and rivers 
throughout the Bay watershed converge into fifty major tributaries that send water to the 
Chesapeake Bay. The Bay’s nine largest tributaries contribute 93% of the total fresh 
water to Chesapeake Bay, about half of the Bay’s total water volume. The Susquehanna 
River is the Bay’s largest tributary and contributes more than one half of the freshwater 
that enters the Bay. The Susquehanna and its tributaries originate as small headwater 
streams and wetlands in New York, drain Central Pennsylvania, and empty into the Bay 
in Maryland. The Potomac and James Rivers are the next two largest tributary systems 
flowing to the Chesapeake Bay. The Potomac and its tributaries drain western Maryland, 
eastern West Virginia, Northern Virginia, and.the District of Columbia. The James River 
and its tributaries drain a wide swath of centfalVirginia from the Appalachians to the 
Chesapeake Bay. 

Each of these major Bay tributaries begins at their headwaters, far upstream of the 
navigable-in-fact rivers they will become. Headwaters are formed from the dendritic 
system of wetlands, swales and small streams that make up the beginnings of most 
watersheds. Headwater streams comprise the majority of streams and waters in a 
watershed, and they play the most important role within the watershed in improving 
water quality by filtering runoff, sediment, nutrients, and contaminants before they move 
further downstream. 

EPA estimates that first-order headwater streams, alone, comprise over 50% of 
the over 200,000 miles of streams in EPA Region 111, which encompasses most of the 
Chesapeake Bay watershed. The Pennsylvania Department of Environmental Protection 
estimates that 56% of Pennsylvania’s total stream miles are first-order streams. 


2 
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The Bay watershed’s extensive headwater streams are important tributaries to 
downstream navigable waters, but they do not always flow year round; nor do they 
always flow above ground. Many EPA Region III first-order streams have intermittent 
flow periods during the summer months or during dry years. The Delaware Department 
of Natural Resources and Environmental Control has estimated over 24% of the stream 
length in Delaware is represented by intermittent streams. 

Headwater streams in the limestone or karst regions of the Bay watershed flow 
underground for some length before they re-emerge as a surface stream some distance 
downstream. For example, the Lost River in West Virginia is a tributary to the Cacapon 
River, which flows to the Potomac River and ultimately to Chesapeake Bay. At one 
point in West Virginia, the Lost River appears to suddenly dry up, but in actuality it flows 
underground for some 2.5 miles before it returns to the surface downstream as the 
Cacapon River. These types of streams have a definite hydrological connection to 
downstream navigable-in-fact rivers, though the connection is not apparent by observing 
surface water flows exclusively. As the law currently stands, these intermittent or 
underground streams are no longer protected by the CWA. 


Most of the Bay Watershed’s Wetlands are Non-Tidal Wetlands Connected to 
Tributaries 


Approximately 1.7 million wetland acres remain in the Chesapeake Bay 
watershed. Almost 90% (about 1,5 million acres) of these remaining wetlands are non- 
tidal, freshwater “palustrine” wetlands, including freshwater marshes, wet meadows, 
forested swamps, and bogs. 

Forested palustrine wetlands comprise the bulk of these freshwater wetlands. 
These are the freshwater wetlands most likely to be considered “adjacent” for CWA 
puiposes because they are located next to but not within the banks of freshwater lakes, 
streams, or rivers. Some might be considered “isolated," though most of these are 
connected to surface waters by groundwater. 

EPA Region III estimates that roughly 36% of the Chesapeake Bay watershed’s 
remaining wetlands are headwater wetlands and about 1 2% of the Region’s remaining 
wetlands are headwater wetlands that lack a perennial or intermittent surface water 
connection to navigable-in-fact waters. These Bay area headwater wetland habitats 
include bogs, fens, Delmarva Bays, eastern vernal pools, and pocosins. 

An estimated 35-39% of the wetland acreage in 2002’s U.S. Fish and Wildlife 
Service Upper Delmarva Potholes (or Bays) study area was designated “isolated," though 
many of these wetlands were likely to have groundwater connections to streams. 
Measured in terms of the number of area wetlands that are “isolated," 77-81% of the 
Delmarva wetlands were designated “isolated” by this definition. In addition to 
groundwater connections, many headwater wetlands on the Delmarva Peninsula are 
connected to downstream waters by drainage ditches. For example, the Pocomoke River 
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watershed on the Delmarva Peninsula contains an estimated 1,930 km of artificial 
ditches. 

Field studies of 37 headwater wetlands sites in Region III demonstrated that 
“[g]roundwater is a major component of the hydrological interaction between wetlands, 
terrestrial and aquatic systems in the upper part of the watershed. Fully 73% of the 
assessed sites had groundwater pathways connecting them to downstream water bodies.” 
Groundwater was Ifequently one of several hydrological sources linking downstream 
waters. 


Importantly, EPA’s field studies also found that “[m]any observed 
interrelationships between headwater wetlands or wetlands with non-traditional linkages 
[linkages by non-perennial surface and/or groundwater flows] and their surroundings 
require on-site inspections. Soils data and landscape interpretation in particular were 
important in understanding hydrological relationships.” Consequently, while the great 
majority of Bay watershed headwater wetlands are cormected hydrologically to 
downstream navigable-in-fact waters, identifying the connections with precision in each 
case for regulatory purposes is often very time and resource intensive. As the law 
currently stands, these wetlands are no longer protected by the CWA. 


Bay Watershed Headwaters Filtfek Pollutarife 

Extensive phosphorus and nitrogen pollution causing algae blooms and low- 
oxygen dead zones is the most signifidan\ threat to Chesapeake Bay watershed 
restoration. In 2003, 350 million pounds of nitrogen and 30 million pounds of 
phosphorus entered the Bay through its nine major tributaries. Chesapeake Bay’s 
headwater wetlands and streams are essential tools in combating this nutrient enrichment 
because they absorb, filter, and recycle excess nutrients, preventing eutrophication. CWA 
jurisdiction over these water bodies is imperative to ensure the health of the Chesapeake 
Bay watershed. 

Studies have shown that non-tida! wetlands near the Chesapeake Bay removed an 
estimated 89% of the nitrogen and 80% of the phosphorus that entered the wetlands 
through upland runoff, groundwater, and bulk precipitation. In Eastern Maryland, 
concentrations of nitrate have been found to decrease in watersheds with a prevalence of 
forested wetlands. Wetlands restored in an agricultural area on the Delmarva Peninsula 
removed an average of 68% of nitrogen in the form of nitrate, and an average of 25% in 
the form of dissolved ammonium, indicating that restored wetlands can make a 
substantial contribution toward the EPA Chesapeake Bay Program’s nutrient reduction 
goals. 

Wetlands perform a vitalVole in maintaining water quality by trapping sediment 
and toxic and non-toxic pollutants before they reach streams, rivers, or other open bodies 
of water. Given sufficient time, many (but not all) of these pollutants will decompose, 
degrade, or be absorbed by wetland vegetation. When a wetland is dredged, however, 
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and the dredged spoil is redeposited in the water or wetland, pollutants that had been 
trapped may be suddenly released. 

The relationship between nutrient pollution and loss of non-tidal adjacent 
wetlands and non-navigable tributaries can be seen in the Wicomico River sub-watershed 
on Maryland’s Lower Eastern Shore. There, watershed indicators show a distinct 
correlation between high nitrogen and phosphorus loading rates and extensive alteration 
of headwater wetlands and streams, Protectiiig and restoring the Chesapeake Bay’s 
adjacent wetlands and non-navigable tributaries is essential to reducing nutrient loads 
downstream in the Chesapeake Bay and, its major tributaries. 

In addition to its impact on nutrient pollution, the regulation of headwater 
wetlands and streams are essential to ensure for pure drinking water supplies, flood 
control measures and the sustainability of the Bay’s fish and wildlife populations. 


Bay Watershed Headwater Streams and Wetlands Supply Clean Drinking Water 

Between 148 and 526 surface drinking water intakes, serving populations ranging 
from 535,000 to 3 million people, are located in non-navigable headwaters in Chesapeake 
Bay states. The headwaters of the Potomac River and other Chesapeake Bay tributaries 
serve as a natural filter for drinking water. Residents of the Delmarva Peninsula rely on 
ground water aquifers for drinking water and other water supplies, at least some of which 
are vulnerable to contamination from pollutants discharged into headwater wetlands, 
streams, and ditches. 


Bay Watershed Headwater Streams and Wetlands Slow Flood Flows 

)t ■ • 

These headwater wetlands and streams proyide for the graduated release of 
surface and groundwater flows, holding bpck heavy surface water flows during storm 
events, and releasing base flow through groundwater during dry periods. 

Conversely, destruction of these headwater wetlands and streams will contribute 
to larger flood flows downstream, and decreased base flow to streams, reducing water 
quality and harming aquatic flora and fauna. Wetlands along traditionally navigable water 
bodies and their immediate tributaries lack the capacity to regulate flood flows alone. For 
example, growth in storm sewers and paved surfaces around Watts Branch, Maryland 
more than tripled the number of floods and increased average annual flood size by 23 
percent. Cumulative wetland losses in watershed headwaters, and in the natural 
floodplain, can exacerbate flooding events, resulting m commercial losses, including 
disruption of commercial waterborne traffic in downstream navigable-in-fact waters. 
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Bay Watershed Headwater Streams and Wetlands Provide for Wildlife Habitat 

Non-tidal wetlands throughout the Bay watershed provide essential services to 
finfish and shellfisheries in the Chesapeake Bay. For example, Maryland's non-tidal 
wetlands support numerous fish (menhaden and striped bass) and shellfish (blue crabs 
and oysters) species, either directly by providing habitat, or indirectly by regulating 
fi-eshwater flow and filtering pollutants. Approximately 200 fish species use Chesapeake 
Bay waters. Maryland's non-tidal seasonal and temporarily flooded wetlands provide 
spawning, feeding, and nursery habitat for some freshwater fish species during flooding 
periods, and some also appear to be important in supporting the invertebrate food base for 
Maryland's riverine fisheries. Bay watershed non-tidal wetlands and tributaries support a 
healthy freshwater sport fishery. In 2001, 367,000 resident and non-resident anglers 
fished in Maryland’s fresh waters. Over 720,000 fished in Virginia’s. 

Bay headwaters and other non-navigable tributaries and adjacent wetlands 
provide essential water quality and quantity functions that support the Chesapeake Bay’s 
striped bass, shad, and perch fisheries, among others, by regulating freshwater flow and 
filtering pollutants, helping protect critical spawning and nursery habitat for these 
species. The upper reaches of Chesapeake Bay tidal waters and the upper mainstem are 
used as spawning and nursery grounds for striped bass, shad, perch and other fish. The 
importance of this use is reflected in state and federal water quality standards that assign 
a “migratory fish spawning and nursery” designated use to these waters. Compliance 
with these standards is essential to meeting water quality goals for the Bay pursuant to 
the CWA and the Chesapeake Bay Agreements. These water quality standards cannot be 
met if the non-navigable tributaries and wetlands that flow to the tidal tributaries do not 
provide essential services such as pollution filtration and sediment control. 

Bay watershed headwaters and other non-navigable tributaries and adjacent 
wetlands support the Bay’s world renowned shellfishery by reducing nutrient and 
sediment loads in downstream waters, and thereby fostering growth of submerged aquatic 
vegetation (“SAV”) with increased water clarity and increases in dissolved oxygen from 
reductions in nutrient loads. SAV provides essential habitat for immature and molting 
blue crabs. 

Oyster and blue crab commercial harvests have declined since the 1 970s due to 
the combined effects of several factors including pollution and the loss of SAV. Still, the 
Chesapeake Bay remains one of the world’s largest producers of blue crabs. The 
Chesapeake region blue crab harvest in 2004 was 58.4 million pounds, worth over $44 
million. The Bay region also harvested 342, 000 pounds of hard clams worth over $1.3 
million. Currently, the combined value of the Chesapeake’s shellfish and finfish harvests 
is estimated around $1 billion annually. The Chesapeake Bay fisheries so central to the 
region’s culture and economy are clearly placed in harm’s way by the removal of CWA 
protections upstream. 

In addition to its marine life population, The Chesapeake Bay watershed is home 
to 29 species of waterfowl and is a major resting ground along the Atlantic Migratory 
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Bird Flyway. Every year, one million waterfowl winter in the Bay watershed. At one 
time, millions of waterfowl spent their wint^s in the Bay region, supported by profuse 
SAV beds and supplemental diets rich in invertebrates. The destruction of wetlands, and 
dramatic declines in SAV and water .quality, among other things, have reduced the 
number of waterfowl in the Bay area to about one million birds. Loss of SAV and non- 
tidal wetland habitat must be reversed to protect and restore the waterfowl and other 
migratory bird populations, not only of the Chesapeake Bay watershed, but of the entire 
Atlantic Migratory Bird Flyway. 


CWA Jurisdiction Throughout the Watershed is Essential to Protect and Restore 
the Chesapeake Bay 

The argument that states alone can best protect their non-navigable tributaries and 
adjacent wetlands rings hollow in the Chesapeake Bay watershed. Not all Bay watershed 
states have their own wetland programs that are as comprehensive as those for which the 
CWA and the EPA and Corps regulations provide. Nor are their wetland programs 
similar in every respect. Thus, an upstream state may not regulate wetlands as strictly as 
its downstream neighbor, thereby impeding the downstream state’s ability to comply with 
its water quality standards and tributary strategies as it determines is necessary to protect 
its waters. In addition, without a federal regulatory “umbrella”, including Corps and EPA 
oversight, regulation of dredged and fill material and other pollutant discharges to those 
waters would not be uniform. ' ' 

Controlling nutrient and sediment'loads upstream — in the headwaters and other 
non-navigable tributaries and adjacent wetlands — before these pollutants enter larger 
downstream tributaries, is essential to improving downstream water quality in the 
Chesapeake Bay. Restricting Clean Water Act jurisdiction to the largest Bay tributaries 
and their adjacent wetlands will make it nearly impossible for the Bay states to meet the 
revised water quality standards and waste allocations necessary to achieve their water 
quality restoration goal. 

Left to piecemeal state-by-state regulation, the non-navigable tributaries and 
adjacent wetlands of the Bay watershed will be subject to further degradation. These 
concerns have prompted the state-federal Chesapeake Bay Partnership, the three 
Chesapeake Bay Agreements, and the linchpin of cooperative federalism embodied in 
these agreements and their progenitor, the CWA. 


Clean Water Act Jurisdiction to Protect Wetlands is Vital to Bay Restoration 

The Chesapeake Bay states recognize that to restore the living resources of the 
Bay, they must protect and restore the Bay’s “hatural infrastructure”: its “thousands of 
miles of river and stream habitat that interconnect the land, water, living resources and 
human communities of the Bay watershed.” The Bay states recognize, in particular, the 
importance of protecting and restoring stlbrnerged aquatic vegetation (SAV), wetlands. 
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streams, and riparian forests for their erosion reduction and water quality filtration 
capabilities. SAV restoration will require more stringent water clarity standards and 
strategies. Increasing water clarity requires decreasing nutrient and sediment loads. 
Headwater wetlands and streams contribute to improving water clarity in the Bay. 

The Day states commit to “achieve a po-nel loss of existing wetlands acreage and 
function in the signatories’ regulatory prograinsl” This commitment cannot be honored 
without Clean Water Act jurisdiction that extends to non-navigab!e tributaries and their 
adjacent wetlands. The District of Coluqjbia has no independent regulatory program that 
can ensure no-net-loss of wetlands within its boundaries. Neither does West Virginia. 
New York’s wetlands program does not regulate many non-tidal wetlands under 12.4 
acres in size. 

While Maryland, Virginia, and Pennsylvania do have independent wetlands 
regulatory programs, their success in ensuring no-net-loss of existing wetlands depends to 
no small extent on the uniform federal “no-net-loss” standard. The federal §404 program 
also provides important support for these state programs, sharing the burdens of wetland 
delineation, functional assessment, permit review and enforcement. Narrowing Clean 
Water Act jurisdiction will shift more of the economic burden for regulating headwaters 
and other adjacent wetlands and non-navigable tributaries to state and local governments. 

The Chesapeake Bay states committed to achieve a net wetland resource gain by 
restoring 25,000 acres of tidal and non-tidal wetlands by 201 0. Absent Clean Water Act 
regulation of non-navigable streams and adjacent wetlands this public investment in 
wetland restoration will be undermined by unregulated wetland alteration and 
degradation. 


CWA Jurisdiction Over Non-Navigable Tributaries and Adjacent Wetlands Drives 
the Stricter Water Quality Standards Needed Throuehout the Bay Watershed 

Clean Water Act-mandated water quality standards are central to meeting the 
CWA goal to “restore and maintain the chemical, physical, and biological integrity of the 
Nation’s waters.” 33 U.S.C. § 1251(a). With technical support and oversight from EPA, 
states designate the specific ecological and economic “uses” of state waters and then 
promulgate narrative and numeric criteria that must be met by point source dischargers of 
pollutants in order to achieve the “designated uses.” EPA acts as an important federal 
backstop for state promulgation and implementation of state water quality standards. 
CWA §303, 33 U.S.C. §1313, requires states to submit new or revised water quality 
standards to EPA for approval. EPA must disapprove any state standard that it finds 
inconsistent with the CWA, and if the state fails to satisfy EPA’s concerns, EPA must 
promulgate a substitute water quality standard for the state. 

EPA’s oversiglit of state water quality standards helps ensure that the standards 
submitted by each state comply with the CWA, and are no less stringent than the CWA 
allows. If the CWA no longer extends to non-navigable streams and adjacent wetlands, 
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the applicability of water quality standards to these waters is open to question, 
particularly where EPA has published the water quality standard for the state. As a 
result, EPA’s ability to ensure that state water quality standards will achieve the goals of 
the CWA would be undermined. 

CWA §303(d) requires states to list as “impaired waters” those waters that are not 
meeting state water quality standard.s. The law further requires that 7'otal Maximum 
Daily Loads (TMDLs) be developed and implemented to bring those impaired waters 
back into compliance with state water quality standards. A TMDL defines the pollutant 
load that a waterbody can assimilate without triggering violations of water quality 
standards and then allocates the loading of each pollutant of concern to specific 
contributing point sources (e.g, industrial and municipal waste water treatment plants) 
and non-point sources (e.g., agricultural run-off). 

If smaller upstream tributaries and their adjacent wetlands are excluded from 
CWA jurisdiction, some states - or regulated entities within states - would argue that 
they need not list those waters as impaired and therefore need not establish TMDLs for 
those waters. In any event, TMDLs for downstream impaired waters will fail to meet 
water quality standards if the TMDLs cannot limit pollutant loadings in upstream 
tributaries and adjacent wetlands. 


Conclusion 


The Chesapeake Bay ecosystem and the Chesapeake Bay Agreements 
demonstrate that the extensive networks of headwater streams, wetlands, and ditches, as 
well as other non-navigable tributaries and adjacent wetlands located upstream in 
watersheds, are inseparably bound up with downstream navigable waters, and that the 
Clean Water Act goal of maintaining and restoring the physical, chemical, and biological 
integrity of the Nation's waters cannot be met unless intermittent streams and wetlands 
adjacent to non-navigable tributaries are subject to Clean Water Act jurisdiction. For 
these reasons the Chesapeake Bay Foundation wholly supports honoring Congressional 
intent and restoring the Clean Water Act to its ]>re-SWANCC authority via the passage of 
the Clean Water Restoration Act of 2007. 
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Protecting the enwonmertf and working for a healthy community. 


Before the House Committee on Transportation and Infrastructure’s 
Hearing on the Status of the Nation’s Waters, including Wetlands, Under the 
Jurisdiction of the Federal Water Pollution Control Act 

Testimony of Adrienne Esposito 
Executive Director 

Citizens Campaign for the Environment 

August 10, 2007 

On behalf of Citizens Campaign for the Environment (CCE) and our 80,000 members throughout 
New York State and Connecticut, we am thankful for the opportunity to provide testimony to the 
House Committee on Transportation and Infrastructure, on the status of our nation’s waters, 
including wetlands, under the jurisdiction of the Federal Water Pollution Control Act, or Clean 
Water Act. 

CCE is an 80,000 member, non-profit, non-partisan advocacy organization working to protect 
public health and the natural environment in Newi^brk State and Connecticut, CCE .supports 
policies and actions that are based on a philosophy of prevention, conservation, and 
environmental sustainability. 

The Clean Water Act 

The Clean Water Act (CWA) was passed 35 years ago, with the goal of restoring and 
maintaining the chemical, physical, and biological integrity of the waters of the United States. 

Tlie CWA has done a great deal to protect the nation’s lakes, rivers, streams and wetlands from 
unregulated pollution and destruction. Despite the progress that has been made since the 
adoption of the CWA, the health of our waters remains threatened by pollution and habitat 
destruction. 

Recent Supreme Court decisions (Sff^^A’CC 200/, Rapams/Carabell 200S) and subsequent 
federal guidance changes, have limited and confused the scope of federal protection for our 
nation’s waters. Tlie SWANCC decision has resulted in the Army Corps of Engineers field staff 
to stop applying CWA protections to virtually all so-called “isolated” waters without prior 
permission from agency headquarters in Washington, D.C. This policy directive far exceeds the 
scope of the SWANCC ruling, effectively denying protection to many waters that still warrant it 
under existing regulations. The Rapanos and Carabell cases looked at whether the CWA protects 
non-navigable tributaries and their adjacent weliap^s. These Supreme Court decisions have only 
generated further ambiguity as to what waters are protected by the CWA, and have ultimately 
resulted in further degradation of our nations waters, particularly our wetlands. 


CITIZENS ,44^4 
CAMPAIGN 
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Why arc wetlands important? 

Commonly referred to as nature’s kidneys, wetlands provide essential benefits to the people and 
environment of New York State, Conneeticut, and aeross the nation. The many benefits of 
wetlands include; 

• Improving Water Quality - Wetlands protect water supplies by intercepting polluted 
runoff before reaching our region’s valued water bodies, including, but not limited to, the 
Niagara River, the Great Lakes of Erie and Ontario, the Finger Lakes, the St. Lawrence 
River, the Mohawk, the Chesapeake Bay, the Hudson River, the New York City reservoir 
system. South Shore Estuary and the Long Island Sound. Filtration of pollutants is a 
natural function of wetland ecosystems, im|)roving water quality. They protect drinking 
water supplies by absorbing contaminants such as pesticides and nitrogen. 

• Preserving Biodiversity - Wetlands preserv'e biodiversity by providing unique habitat to 
countless species offish, wildlife and plants. Some animals spend their entire life in 
wetlands, while others utilize these areas as feeding, breeding and nesting grounds. More 
than half of all threatened or endangered species depend on wetlands during their 
lifecycle. 

• A voiding Flood Damage - Billions of dollars in property damage are saved annually by 
wetlands buffering storm water and absorbing floodwaters. 

• Supporting Industry - Wetlands yield economic benefits by providing essential spawning 
grounds for commercially valuable fish and shellfish. They also provide essential tourism 
dollars from aesthetic and recreational opportunities including bird watching and fishing. 
Wetlands create economic value adding over S50 billion to the Great Lakes regional 
economy, and over S8 billion to the Long Island Sound regional economy every year. 

What Is at stake? 

Limiting federal protection of navigable waterways ignores the most important sources of clean 
water, including headwaters, wetlands, and intermittent streams that lue essentia! for habitat, 
flood protection, and clean drinking water supplies. 

iffy., 

Examples of bodies of water in danger across the nation; 

• Twenty million acres of the nation’s remaining wetlands are at risk from in'eversible 
destruction by draining, filling or degradation. 

• Nearly 2 million river miles, representing almost 60% of America’s stream miles outside 
of Ala.ska, could be compromised. 

• Drinking water supplies for more than 1 10 million people are potentially threatened as a 
result of relaxed protections for small streams. 

• More than 14,000 industrial facilities may be exempt from pollution permits if facilities 
are discharging into CWA-exempt wetlands or streams. 

Examples of New York and Connecticut water bodies in danger; 

• 66% of wetlands near eastern Lake Ontario; 

• 22% of the wetlands in the NYC water supply watershed; 

• 34% of wateiways in the Croton watershed; and 

• 22,400 acres of wetlands in Connecticut, and approximately 442,000 acres throughout 
New England. 
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The Great Lakes 

The Great Lakes are a natural wonder of the world that holds one-fifth of the world’s fresh water 
supply. Comprising over 700 miles of New York’s shoreline. Lake Erie, Lake Ontario, and the 
St. Lawrence Seaway hold the key to our economic health, recreation, and irreplaceahle family 
experiences. The Great Lakes supply millions of New Yorkers with their drinking water, provide 
habitat for wildlife, and support billion dollar industries such as tourism and fishing. 

The Great Lakes are currently on the tipping point of ecological collapse, and protecting Great 
Lakes wetlands and tributaries is critical to restoring the health of the ecosystem. Unfortunately, 
the Great Lakes region has already lost an estimated sixty-six percent of the wetlands that existed 
when the first non-indigenous settlers arrived. 

Protecting Great Lakes wetlands and tributaries is a critical component of the comprehensive 
Great Lakes Regional Collaboration (GLRC) plan to protect and restore the Great Lakes. 
Developed hy an unprecedented team of 1,500 citizens, industry leaders, federal agency officials, 
Great Lakes governors and mayors. Native American Tribes, environmental and conservation 
groups, and other stakeholders throughout theiGreat Lakes basin, the GLRC plan provides a 
blueprint to address the most serious problems facing the Great Lakes. The GLRC plan 
recommends restoring the traditional definition of “waters of the United States” intended by 
Congress. 

There is a solution 

The Clean Water Restoration Act (CWRA) of 2007 (H.R. 2421 ) would restore the traditional 
definition of “waters of the United States” intended by Congress, The law would not be giving 
our nation’s waters new protections; it would simply be restoring the regulatory status quo that 
had been used since 1972. Americans need these safeguards to achieve the goal of restoring and 
maintaining tlie chemical, physical and biological integrity of the nation’s waters. 

Specifically CWRA would: 

1 ) Adopt a definition of “waters of the United States” based on the longstanding 
definition that the US Environmental Protection Agency and the US Army Corps of 
Engineers have used in their regulations since 1972; 

2) Clarify that the Clean Water Act is prinpipally intended to protect the nation’s waters 
from pollution, and not just maintain navigability; 

3) Assert that Congress has constitutional authority over the nation’s waters, as defined 
in the CWA, including so-called “isolated” waters, headwater streams, small rivers, 
ponds, lakes and wetlands. 

4) Clarifies that nothing in the act shall remove any current exemptions to the CWA, 
including agricultural exemptions to the CWA. 

Passage of the Clean Water Restoration Act (H.R. 2421) will provide significant benefits to the 
people and environment in New York, Connecticut, and throughout the nation. The longer we 
wait to take action on this legislation, the problems will only get worse, and the solutions will 
become more expensive. 


Thank you for your thoughtful consideration of our testimony. 
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Statement of 

CoacheUa Valley Water District, CA 
Presented by 

Steve Robbins, General Manager-Chief Engineer 


Hearings of July 17 and 19, 2007 

“Status of the Nation’s Waters, including Wetlands, under the 
Jurisdiction of the Federal Water Pollution Control Act” 


September 4, 2007 

Regarding U.S. HJC 2421 and S. 1870 
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Coachella Valley Water District (CVWD) opposes M.R. 2421 (Oberstar) and S. 1870 
(Feingold), companion legislation seeking to amend the Federal Water Pollution Control 
Act (FWl’CA), commonly known as the Clean Water Act (CWA/Act), to expand federal 
authority to include every body of water in the United States - - regardless of its size, use, 
hydrology or any connection to or impaet upon other bodies of water. 

This legislation is unnecessary. Rather, agencies responsible for CWA enforcement 
need to acknowledge that CWA knowingly places limits on their authority, and that in 
creating the Act, Congress recognized that the most effective environmental laws are 
those where there is a cooperative effort between federal and state goveniment, with 
participation and input by others affected by these regulations, including CVW'D and its 
constituents. 

H.R. 242 1 and S. 1 870 are misguided, attempts to api>ea,se some si^ecial intere,sts that 
are unhappy with recent decisions by the United States Supreme Court, rulings that 
recognized that the Act was not meant to give the federal government unbridled authority 
over every “wet” location in the nation. 

The Act’s jurisdiction is identified as “navigable waters of the United States.” Thi.s 
term, or the abbreviated “navigable waters,” appears 80 times in the 230-page Act, as la.st 
amended through November 2002. Clearly, this rellects a desire by Congress that the two 
federal agencies responsible for the CWA's enforcement — the Environmental Protection 
Agency (EPA) and Amiy Corps of Engineers (Corps) — limit their actions to those best 
suited to meeting the objective of the Act: “to restore and maintain the chemical, physical 
and biological integrity of the Nation's water.” 

Goals of the .Act included eliminating by 1985 the “discharge of pollutants into the 
navigable waters;” and, by July 1, 1983, “wherever attainable . . , water quality which 
provides for the protection and propagation of fish, shellfish, and wildlife and provides 
for recreation in and on the water,” 

While .significant progress toward each goal has been achieved, neither has been met 
entirely so additional work remains to be done. The most effective fonnula for success, 
however, continues to be a cooperative effort between the federal government, the states 
and other stakeholders; not by granting the EP.A and the Coqts unlimited authority. 
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lixpanding these agencies’ jurisdiction over every body of water in the nation cannot 
occur without diminishing the authority of other levels of government. Despite sweeping 
revisions to the Act in the 197Qs, Congress never lost sight of the importance of limiting 
federal authority to ensure that states’ rights were not trampled. 

Section 101, b. states: “It is the policy of Congress to recognize, preser\’e, and protect 
the primary responsibilities and rights of the States to prevent, reduce, and eliminate 
pollution, (and) to plan the development and use (including restoration, preservation 
and enhancement) of land and water resources.’’ 

Thus, the presence of “navigable” in the CWA ha.s provided an important safeguard 
that has limited overzealous enforcement of the Act by the CPA and the Corps. When 
either agency has overstepped its authority, the result on occasion has been court battles, 
with several cases reaching the United States Supreme Court, 

A 1985 Supreme Court ruling (United States v. Riverside Bayview Homes, Inc.) 
upheld the federal government’s authority to regulate wetlands adjacent to navigable 
waters. More recent rulings, however, have not set well with II. R. 2421 and S. 1870 
advocates. 

In Solid Waste Agency of Northern Cook County v. United States Army Corps of 
Engineers (2001), the Suprentc Court rejected the Corps’ position that it could regulate 
isolated vvaters because of the presence of migratory birds, narrowing water and wetland 
areas subject to federal regulation. In the highly controversial Rapunos v. United Slates 
(2006) justices agreed CWA’s jurisdiction extended beyond strictly navigable waters, but 
they did not reach a consensus regarding specific definitions of the Act's authority. This 
split ruling prompted EPA and the Corps to rewTitc their regulations, the results of which 
further angered those vvho now champion H.R. 2421 and S. 1870. 

This legislation will not lead to improved water quality or reduce water pollution. 
In.stcad, it will jeopardize the ability of agencies such as CVW'D to provide essential 

services to its constituents - including water delivery and regional flood protection — by 

expanding a federal bureaucracy incapable of handling existing CWA permit requests 
and other paperwork. The resulting sea of red tape will be anything but navigable. 
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Instead of considering bills virtually identical to ones it rejected in 2003 and 2005, 
Congress is encouraged instead to develop legislation that enhances a cooperative 
relationship between the federal government and the states with respect to water quality; 
while encouraging states where necessary to adopt tough clean water regulations of their 
ow'n. By comparison, H.R, 2421 and S. 1870 will reduce the effectiveness of the CWA 
because it decreases the motivation for states and other entities to participate. The bills 
also lack any safeguards to ensure that local agencies such as CVWD are able to provide 
basic services. 

Proponents of these hills unfairly label all opponents to S. 1 870 and H.R. 2421 as 
special interest groups or developers. CVWD is neither. The district always supports 
legitimate, viable efforts to improve water quality and reduce water pollution, and is 
eager to work with state, federal and other agencies. 

CVWD routinely provides 120 million gallons of domestic water every day to its 
customers. Every drop meets stringent state and federal health sttuidards for drinking 
water, and the district appreciates the specialized assistance it receives from state and 
federal regulatory agencies, which oversee compliance cfTorls, review and approve 
treatment processes and perform sanitary surveys. 

The district was created under authority of the California Legislature tind i,s governed 
by five community service-minded board members who are elected at large by registered 
voters within district boundaries. CVWD operates as a local government entity and is 
managed and .staffed by highly trained administrators, engineers, specialized tradesmen, 
w'ater quality speciali.sts and other professionals. 

Representatives from industry, including agriculture, recreation and development, 
government agencies and other public and private organizations are encouraged to 
provide input and insight regarding CVWD policies and procedures; but the district is 
accountable first and foremost to our constituents. 

Those constituents include more than a quarter of a million people For whom we 
provide water-related service. 
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These Coachella Valley residents repeatedly have demonstrated they have complete 
confidence in CVWD’s ability to provide them with safe, affordable water to drink — 
without asking that federal representatives come in and tell the district how to manage 
groundwater supplies. Because ll.R, 2421 and S. 1870 seek to grant vastly expanded 
authority to the EPA, there are genuine concerns that the most essential source of water in 
the region could inappropriately and unnecessarily fall under jurisdiction of the CWA. 

Fhc valley's growers — who produce crops on 60,000 acres of some of the most 
productive farmland in the nation — worry about federal intervention in the use of 
imported water for irrigation and the removal of farm drainage. Despite assurances to the 
contrary, there are fears that exceptions to the Act — essential if agriculture and other 
industries are going to continue to operate in the United States — will be tossed aside if 
these bills are approved. 

Consider, for example, a typical farmer in the Coachella Valley. He irrigates his crops 
with non-potable, Colorado River water that is delivered to the valley by the Coachella 
Canal, then sent to his properly in concrete, underground laterals. He utilizes a drip 
system to irrigate his crops because it conseiwes water and increases his yield. On his 
property is a private reservoir, fenced and inaccessible to the public or other unauthorized 
personnel. The reservoir enables him to irrigate more effectively, and affords him the 
opportunity to add fertilizers and pesticides directly to the water. In addition to being a 
more efficient fanning method, this process reduces the amount of chemicals released 
into the atmosphere through more traditional fertilization and pest-control practices. 

Even with proven conservation measures in place, some of this water will not be 
utilized by his crops and will become iirigation drainage. This will be carried away by 
underground pipes and open channels, none of which are intended for public access or 
contact. Much of the drainage will fiow into a storm channel; what doesn't evaporate or 
seep into the ground ends up in a federally-designated agricultural drainage repository. 

This district's water quality experts and other professionals have studied H.R. 2421 
and S. 1 870 carefully, and are concemed these bills’ amendments will remove the 
previously mentioned exemptions, placing the canal, farmers’ reservoir.s and irrigation 
drainage under the jurisdiction of the EPA and the Corps. 
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The canal, already under the jurisdiction of the federal Bureau of Reclamation, carries 
Colorado River water that is suitable for non-potable purposes "as is,” and for potable 
puiposes when treated. (This is the same water Metropolitan Water District of Southern 
California treats, then delivers to nearly 18 million Southern California residents for 
domestic use.) Although not required to do so, CVWD tests its Colorado River water for 
bacteria indicators and other contaminants and the results .show this water meets water 
quality objectives and does not need additional protection. 

In the future, CVWD and at least two cities in Coachella Valley will be investigating 
the viability of treating canal water for drinking and other domestic uses. .State and 
federal drinking water standards and other regulations already in place ensure this water 
w'ill be safe to drink and use for other purposes. Proposed amendments to the CWA will 
not improve the quality of this water and will, in all likelihood, make the entire process 
more cumbersome, expensive and dilTicult to manage. Meanwhile, the costs to farmers, 
homeowners and other consumers no doubt will incrca.se. since ail new expenses incurred 
by agencie.s such as CVWD in complying with existing, expanded, redefined or new' 
regulations are passed on to customers in the form of higher rates and increased fees. 

Growers already have expressed concerns that additional costs for water could drive 
them out of Coachella Valley. Farmers might opt for greater use of private well water, 
which would adversely affect the long-term reliability and sustainability of groundwater 
supplies. This could reduce groundwater storage capacity permanently, diminish overall 
water quality as contaminants near the surface come in closer proximity to pumping 
sources and create subsidence that would destroy homes, businesses and infrastructure. 

Rather than face unreasonable regulations — water within private farm reservoirs 
would never meet Clean Water Act .standards — growers might abandon more efficient 
irrigation techniques, reversing the effects of decades of agricultural w'atcr conservation 
and further jeopardizing local water supplies. 

I'hen again, traditional irrigation involves Hooding rows of land with irrigation water; 
might these, too, qualify as "waters of the United States.” Would a farmer need a special 
permit each lime he wants to water his carrots? Or to weed his irrigation conveyances? 
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Already, farmers face an uncertain future because a Total Maximum Daily Load 
(TMDL) for bacteria has been established for agricultural drainage flowing into the 
Coachella Valley Stormwater Channel. The first step is monitoring by farmers, even 
though a Regional Water Quality Control Board already acknowledged that agricultural 
drainage is not expected to be a primary source of bacteria. The second phase will 
involve as-yet-to-be-undetermined control measures, the responsibility for which we are 
certain w'ill fall upon farmers/CVWD, with additional costs passed back on to consumers. 

In addition to domestic water and sanitation services, agricultural irrigation and 
drainage, groundwater recharge and water management, recycled water, conservation and 
other water-related services and programs across an area of more than 1,000 square miles 
within three counties in an arid desert region of Southern California, CVWD provides 
regional flood control for homes and businesses within more than 375,000 acres. This 
area of service is genuinely life-saving in nature and among the toughest to provide since 
crucial funding for new facilities (even maintenance of existing ones) is extremely 
difficult to obtain; and the w'eather that causes deadly storms entirely unpredictable. 

Within stormwater protection can be found but one example of the regulatory 
quagmires associated with federal enforcement of the existing Ac\.. The Whitewater 
River-Coachella Valley Stormwater Channel collects floodwater, agricultural drainage 
and treated wastewater. Water that does not evaporate or seep back into the aquifer flows 
into the Salton Sea (the previously mentioned federally-designated agricultural drainage 
repository). 

The region receives — on average — three inches of rain annually, so while the area’s 
waterways (excluding the canal and irrigation drainage channels) usually are dry; the rare 
storm cun create massive “gully-washer” floods that threaten life and property. 

For many years, CVWD and the Corps had an agreement that delineated the middle 
50 feet of man-made channel as an area where the Corps had CWA jurisdiction. This 
ensured that the “waters” within the channel were not “polluted” by maintenance, while 
preventing vegetation from damaging the channel’s flood protection capabilities. 

Last year, however, without warning, the Corps changed its position, citing CVWD 
for violating the Act for performing routine maintenance in the channel. 
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District staff has worked tirelessly to obtain from the Corps the permits necessary to 
ensure the storm channel is maintained, but cannot get clear direction on jurisdiction or 
mitigation. 

Meanwhile, lives and property are in danger, since devastating floods can .strike at 
any time and our maintenance efforts apparently will be thwarted for many years. 

If eWA jurisdiction is expanded to all other tributaries (natural and manmade) in the 
region, CVWD expects the results also will jeopardize lives and property while repairs 
and maintenance to flood control facilities are stopped or unnecessarily delayed. 

Before the authority of the EPA and Corps is expanded to include additional sources 
of water. Congress needs to call a timeout, go back and redefine the appropriate scope 
and authority of these agencie.s over their existing jurisdictions. This alone will eliminate 
much of the litigation associated with the Act, and restore CWA to what was originally 
intended by Congress. H.R. 2421 and S. 1870 fail to do this, so should not be enacted. 
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Before the House Committee on Transportation and Infrastructure’s 
Hearing on the Status of the Nation’s Waters, including Wetlands, Under the 
Jurisdiction of the Federal Water Pollution Control Act 


Testimony of John Katko, 
President 

Friends of Wetlands 


F - r - i • e • n • d • s o • f 



P.O. Eo>;20)6. Elji n OH HCJf.; WWW.fowl.org 


August 4, 2007 

Friends of Wetlands is a grassroots organization dedicated to the protection and public awareness 
of wetlands and w'etland issues. We issue a quarterly newsletter, with a mailing list of 
approximately 1400 addresses, including about 150 life members. 

A series of 5 - 4 decisions by the U.S. Supreme Court within the last decade (including Sff'A,VCC 
and Rapanos) have subverted the intent of Congress under the 1972 Clean Water Act and 
crippled protection of “hydrologially isolated” and other wetlands under that statute. Changes in 
regulatory rules promulgated by the Bush Administration also undercut protection of and 
jurisdiction over wetland habitats. There is an urgent need for Congress to not only restore this 
jurisdiction but to further strengthen protection of our nation’s waters - including its wetlands, 
which vitally contribute to the chemical, biological, and physical integrity of our waters. 

H.R. 2421 seeks to clearly re-state the historic intent of The Clean Water Act. It does not extend 
or broaden the law or overturn current exemptions for farming or other activities, It simply 
clarifies that our government can and must protect all waters of the United States, 

Great Lakes wetlands and tributaries are important components to the region's comprehensive 
plan to protect and restore the world’s largest source of fresh surface water, Ohio wetlands filter 
sediment and pollutants that are washed off farm fields and city streets and into Great Lakes 
tributaries and the lakes themselves. They provide vital habitat to wildlife, waterfowl and fish. 
Wetlands also reduce flooding by absorbing heavy jains that fall throughout the year. Great 
Lakes wetlands also create economic value adding over $50 billion to the region’s economy 
every year, 

Ohio’s rivers and streams are also important to reduce pollution and sedimentation into the Great 
Lakes. For example, the Black, Rocky, Huron, Vermilion, Cuyahoga, Portage, Maumee, 
Ashtabula, Grand, and Chagrin Rivers are critically important to the establislrraent of self- 
sustaining Great Lakes fish communities and other wildlife populations. Adequate natural 
buffers slow run off, trap sediments and fertilizers and create habitat for endangered species. 

The coastal marshes of the Western Basin of Lake Erie, as well as Sandusky Bay, deserve 
particular attention, protection, and msmagement. These marshes are a central component to the 
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ecosystem of the Western Basin - one of the most productive freshwater fisheries in the world, 
and one that could become a model of environmental restoration. 

The benefits of wetlands and tributaries throughout the Basin and in Ohio, however, are 
diminished as more and more Great Lakes wetlands disappear and rivers are impaired. Already, 
Ohio has the dubious honor, along with California, of the nation’s highest wetland loss; each 
state has destroyed over 90% of the wetlands that existed within them when the first non- 
indigcnous settlers arrived, and the consequences have been severe; more polluted runoff dirties 
the Great Lakes; the loss of habitat reduces the biodiversity in a region that relies on outdoor 
recreation and tourism. 

The longer we wait, the more expensive and complicated the tasks of restoration and protection 
become. It is much easier and more farsighted to avoid the destruction of wetlands and other 
habitats than to try to remedy such damage once it has been done. 


Passing H.R. 2421 will help efforts in our region and in Ohio to protect our Great Lakes- and 
America’s - wetlands. Please exercise the leadership that will earn honor and the thanks of future 
Americans. 


2 
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■ Great Lakes Aquatic 

Habitat Network & Fund 
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Testimony of Jill Ryan, Executive Director 

Before the House Committee on Transportation and Infrastructure’s 
Hearing on the Status of the Nation’s Waters, including Wetlands, Under the Jurisdiction 
of the Federal Water Pollution Control Act 

August 9, 2007 

Thank you for the opportunity to voice my support for H.R. 2421 and concern about efforts to 
undermine this endeavor. 

Wetlands and tributaries through the Great Lakes basin are key to the health of the Great Lakes 
themselves. Wetlands are like a sponge that soaks in dirty water and drips out clean water. When it 
rains or snow melts and water flows across land contaminants are picked up such as fertilizers, 
pcsticide.s, motor oil and other chemicals leaking from automobiles, de-icing chemicals and road 
salts. With no buffer, these contaminants end up in our streams, rivers, lakes, and the Great Lakes - 
destroying fish and wildlife habitat and ending up in our food chain. However, wetlands, acting like a 
sponge, significantly reduce the amount of contaminants entering our waterways by filtering 
contaminated runoff before it enters our waterways. .Additionally, like a dripping sponge, water is 
released more slowly into our waterways resulting in deceased flooding and prevention of thermal 
pollution - temperature change in natural water bodies caused by human influence which can impact 
aquatic organisms by decreasing oxygen supply, killing fish juveniles, and affecting ecosystem 
composition. 

Wetlands provide economic values that add over $50 billion to the region’s economy every year. 

They are home to more types of plants and animals than another other habitat in the Great Lakes 
basin. They are the birthplace for many fish species that alone support a $5 billion sport fishing 
industry. 

Sadly, the region has de,stroyed an e.stimated sixty-six percent of our wetlands. Such consequences 
include contaminated runoff harming our inland waterways and the Great Lakes, resulting in damage 
to our fish, wildlife, and people. Along with the loss of critical habitat for fish and wildlife we have 
economic kisses to our outdoor recreation and tourism incomes. 

The Clean Water Act historically protected all wetlands and tributaries in the Great Lakes region - 
those by the shore and those inland. Two Supreme Court rulings and negative admini,stralive actions 
now undermine Congress’ original intent to protect all of America’s waters and wetlands. H.R. 2421 
seeks to clearly re-state the historic intent of this law. It clarifies that our government can and must 
protect all waters of the United States. It does not extend or broaden the law or overturn current 
exemptions for fanning or other activities. 

If we want the Great Lakes to be healthy for today and future generations, restoring Great Lakes 
wetlands and rivers is crucial. The longer we wait the more expensive and complicated the task 
becomes. Passing H.R. 2421 is the responsible thing to do. It will help cITorts in our region to protect 
our Great Lakes wetlands and rivers. 
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Before the House Committee on Transportation and Infrastructure's 

Hearing on the Status of the Nation's Waters, including Wetlands, Under the Jurisdiction 
of the Federal Water Pollution Control Act 

Testimony of Tom Fuhrman 

August 3, 2007 

Lake Erie Region Conservancy 
501 E 38 Street 
Eric, PA 16546 


The citizens of Northwest Pennsylvania strongly support the Clean Water Restoration Act and 
encourage Congress to pass this much-needed legislation. Even though Pennsylvania has only 
43 mile of Lake Erie shoreline, it remains our most precious resource in terms of our survival as 
a former industrial region. It supplies our fresh water for life, recreation, tourism and our overall 
quality of life. 

Our wetlands and tributaries are vital to the region's comprehensive plans to protect and restore 
the Great Lakes. They help filter sediment and pollutants from NSP sources and provide 
essential habitat for wildlife. 'ITie steelhcad fishery alone in Erie County is estimated to be 
around SI 5 million annually. Elk Creek, in Western Erie County is considered to be one of the 
best shallow stream steelhead fisheries in the world and attracts sportsmen from around the 
world. 

According to a recent report from the Brookings Institute, the Pennsylvania Lake Erie region is 
consuming a lot of land as it sheds density. Between 1982 and 1 997, the Erie area developed 4.5 
acres for every new household compared to the national average of 1 .3. In aggregate terms, the 
region increased its urbanized footprint by 32,400 acres, or almost 50 percent, during years when 
the number of households grew by less than 7,300, or only7.4 percent. As a result, density in the 
region declined by 33 percent. Erie County also lost 5,300 acres of prime farmland during this 
period. 

This loss of farmland, wetlands and open space greatly reduces the biodiversity in the region that 
relics on outdoor recreation and tourism. For years, the Clean Water Restoration .Act protected 
all wetlands and tributaries in the Great Lakes region. Recent Supreme Court rulings and the 
current arrogance of the administration toward loosening the protection of our natural resources 
is now undermining the purpose of original act and now, HR 2421 aims to reinforce its original 
intent. 

It should be noted that Lake Erie is the most environmentally sensitive of all of the Great Lakes 
and is unique that it is shared by 5 of the 8 Great Lake states. Any loosening of the minimal 
environmental restrictions that exist will most definitely send Lake Erie backwards toward the 
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'60's when it was declared DEAD. We cannot take that risk and therefore request that Congress 
pass HR 242 1 , the Clean Water Restoration Act. 
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Office of the Governor 

State of Montana 

BrJAN' SCHWiilTZER 

Governor 


June 18,2007 

The Honorable Denny Rehberg 
U.S. House of Representatives 
516 Cannon House Office Building 
Washington, D.C. 20515 

Dear Representative Rehberg: 

I am writing to urge you to co-sponsor legislation amending the Federal Water Pollution 
Control Act to reaffirm and clarify the jurisdiction of the United States over “waters of the 
United States” that have been protected by the law tor the past three decades. 
Representative Oberstar introduced H.R. 2421 with 157 original co-sponsors in the 
House earlier this month. Senator Feingold is seeking co-sponsors for a companion 
Senate bill. 

This simple legislation, The Clean Water Restoration Act, reaffirms the original Intent of 
Congress when it enacted the Federal Water Pollution Control Act Amendments of 1972 
(Clean Water Act) to restore and maintain the chemical, physical, and biological integrity 
of the waters of the United States. 

Two recent U.S. Supreme Court decisions (SWANCC, 2001 and Rapanos, 2006) have 
undermined the ability of the federal and state governments to protect the many 
streams, ponds, and wetlands under the Clean Water Act, putting more and more of the 
nation's and Montana's valuable resources at risk of pollution and destruction. These 
decisions directly affect the safety of our drinking water, habitats for endangered wildlife, 
and fragile ecosystems. The Clean Water Restoration Act would end the legal wrangling 
about what Congress meant when it passed that landmark law in 1972, The bill re- 
establishes protection for all waters historically covered by the Clean Water Act and 
makes clear that Congress's primary concern in 1972 was to protect the nation's waters 
from pollution, rather than just sustain the navigability of waterways. 

Montana has supported strong national leadership in the Clean Water Act in response to 
these two Supreme Court cases. In 2003, our Montana DEQ submitted comments to the 
Bush Administration on the Advanced Notice of Proposed Rulemaking Relating to the 
Definition of "Waters of the United States” (attached). Fortunately, at the urging of 
Montana and more than 40 other states, the federal agencies withdrew their proposal to 
reduce the scope of waters safeguarded by federal law in that proposed rulemaking. 
More recently, the Montana Attorney General joined 32 other Attorneys General in 
submitting an Amicus Brief in the Rapanos ca^ on the side of the federal government in 
support of strong Clean Water Act protections for all historically covered waters 
(attached). 


John BorrLrNGrrR 
Lt. GovER.Ron 


S'MTE C.-vpiToi, • P.O. Box 200801 • Helesa, Mostivsa 59620-0801 
T.ELEPHORE: 406-444-31 1 1 * Fax: 406-444-5529 • \Veb.E!te: www, mt.gov 
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The importance of Montana’s water resources — including intermittent and ephemeral 
streams that account for approximately 70% of Montana stream miles and wetlands— 
cannot be overstated. These waters are critical components of the hydrologic cycle 
supporting flood control, groundwater recharge’, filtering out nutrients and pollutants, and 
providing essential habitat for 60% of species identified as having greatest conservation 
need in Montana. 

It's imperative that we reaffirm the original intent of Congress to protect these aquatic 
resources when it enacted the Clean Water Act and again I encourage you to support 
this legislation. 
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Statement of the National Association of Horae Builders to the 
H.S. House Committee on Transportation and Infrastructure 

Status of Waters, Including Wetlands, Under the 
Federal Water Pollution Control Act 


The National Association of Home Builders (NAHB) hereby submits this statement regarding 
the status of waters, including wetlands, under the Federal Water Pollution Control Act. 

NAHB's members are frequently subject to regulations under the Clean Water Act (CWA). 
NAHB has accordingly developed comprehensive familiarity with the CWA’s permitting 
requirements, provides compliance advice to its members, and, unfortunately, has witnessed 
numerous situations where federal regulators have expanded the scope of their authority beyond 
the CWA’s boundaries. We commend the Committee for holding a hearing on lhi,s topic in an 
effort to gather information on the efficacy of the CWA and its regulatory scope. 

NAHB is a Washington, D.C.-based trade association whose mission i.s to enhance the climate 
for housing and the building industry. NAHB’s chief goal is to provide and expand opportunities 
for all consumers to have safe, decent and affordable housing. As “The Voice of America’s 
Housing Industry,” N.AHB helps promote policies that will keep housing a national priority. A 
federation of more than 850 state and local associations nationwide, NAHB’s membership 
includes over 235,000 member finns, many of them small businesses, who employ over 
8,000.000 people. NAHB's builder members will construct about 80 percent of the more than 
1.4 million new housing units projected for 2007, making housing one of the largesit engines of 
economic growth in the country. 

The U.S. Army Corps of Engineers (Corps) and the U.S. Environmental Protection Agency 
(EPA) have historically asserted broad jurisdiction over “waters of the United States.” Because 
the nature of the home building industry involves substantial earth-moving activitie,s, NAHB 
members often mu.st obtain or operate pursuant to Clean Water Act Section 402 and 404 permits. 
For example, EPA has deemed construction activities “industrial activities” and therefore require 
peniiits for storm water discharges a.ssociated with construction activities under Section 402. 
Similarly, many earth-moving activitie.s, such as land clearing and lot grading have required a 
Corps Section 404 permit, even for areas that may be wet for only a few days per year aiuFor 
exhibit few qualities as an aquatic resource. 

For years, landowners and regulators alike have been fnistrated with the continued uncertainty 
with the .scope of federal jurisdiction over “waters of the United States” under the CWA. While 
the U.S. Supreme Court has weighed in on several occasions, the culmination of United States v. 
Riverside Bayview Homes, tnc.,' Solid Waste Agency of Northern Cook County v. United States 
Army Corps ofEng'rs {SiVA.NCCY and the more recent Rapanos v. United States^ has provided 
a framework when determining which waters fall under the federal goveniment’s purview. 


'474 U.S, 121 (198,7). 

’ 531 U.S, 159 (2001). 

’ 126 5. a 2208, (2006). 
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Statement of the National Association of Home Builders 

Status of Waters, Including Wetlands, Under the Federal Water Pollution Controi Act 
July 17, 2007 
Page 2 of 13 


Within this framework, the regulated community requires a clear and simplified permitting 
process. 

NAUB and its members have been advocates of the CWA since its inception. Our members 
regularly design their projects to avoid sensitive areas, showcase natural resources, and mitigate 
adverse impacts. As an organization, NAMB has tirelessly advocated for the CWA and an 
associated permitting scheme that is consistent, predictable, timely, and focused on protecting 
true aquatic resources, NAHB has also strongly supported implementing measures that honor 
the Congressional design of a cooperative federal and state program where the Corps’ and EPA’s 
efforts are complemented by stales’ efforts. The CWA has helped the nation make significant 
strides in improving the quality of our water resources. By improving its implementation, 
removing redundancy, and further clarifying roles, the CWA can do an even belter job at 
facilitating compliance and protecting the aquatic environment. 

i. The Importance of the Word “Navigable” in the Clean W'atcr Act 

The Clean Water Act was designed to “restore and maintain the chemical, physical and 
hioiogical integrity of the Nation’.s waters.”'* It aims to meet those goals through two specific 
permitting programs and a number of technology- and water quality-based requirements for 
dischargers. I he touchstone of the CWA is its application to “navigable waters.” In enacting the 
CWA, Congre.ss chose to assert jurisdiction over “navigable waters,” The terni “navigable 
waters" is important becau.se once deemed a “navigable water,” the pennits, limits and 
prohibitions of the CWA apply immediately. The very fact that “navigable waters” is found 81 
times within the statute suggests Congress’ intent and illustrates the importance of this key word. 

Interpreting the phrase “navigable waters” over the years has been complex. Three key case.s, 
Riverside Bayview^ in 1985, SWANCCf' in 2001, and Rapanos^ in 2006, all dealt with this 
phrase. Prior to Rapanos, Congress held hearings to address the Corps’s haphazard 
implementation of “navigable waters” jurisdiction,* and in 2004, the General Accounting Office 
also reported rampant regulatory inconsistencies.’ 

^33U,.S.C, § l2.Sl(a). 

'474 U.S. 121 (1985), 

'’531 U.S, 1,59 (2(8)1). 

’ 126 Sup. Ct. 2008 (2006). 

** See, e.g.. Agency Implementation of the SWANCC l-^ecision; Hearing Before the H, Siibcomm. on Fncrgy Policy, 
Natural Resource.s, and Regulatory Aff. of the H. Comm, on Gov’t Refonn, I()7tli Cong. 3 (2002) (statement of Rep. 
Doug Osc, Chairman, H. Subcomm. on Knergy Policy, Natural Resourcc.s and Regulatory .AtTairs) (Corps 
determinations have “resulted in widely varying interpretotions of the scope of jurisdiction," and the “current 
situation is creating confusion and chaos"). 

' U.S, General Accounting Office, Waters and Wetlands: Corps of Engineers Needs to Evaluaie Its District Office 
Practices in Determining Jurisdiction 3 (Feb. 2(K)4). available at http://w\vw.gao,govf new, items.' d04297.pdf . at 3 
(“Districts apply different approaches”); id. at 4 (districts need “ft]o provide greater clarity to the regulated 
community"); id. at 22 (“three dilTerent district staff’ would probably make “three different asse,s,sment,s"). 
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!n SIVAN'CC, the Court found nonnavigable isolated ponds that had no connection to a navigable 
water were not within the Corps’ jurisdiction. The Court explained that the word “navigable" in 
the term “navigable waters” shows “what Congress had in mind as its authority for enacting the 
eWA: its traditional Jurisdiction over waters that were or had been navigable in fact or which 
could reasonably be .so made.”'” 


The Rapanos Court similarly reaffirmed Congress’ intent for the word “navigable,” in the phrase 
“navigable waters,” to have meaning. Although the complicated 4-1-4 decision did not provide 
absolute certainty for jurisdictional questions, all of the Justices agreed that the CWA covers 
more than navigable-in-fact waters and a majority of the Justices recognized that the CWA’s 
scope must remain moored to such waters. Justice Kennedy was critical that “the dis.sent reads a 
central requirement out [of the CW.A] — namely, the requirement that the word ‘navigable’ in 
'navigable waters’ he given some importance.”" Even in backing the “significant nexus” 
principle as the essential component of CWA jurisdiction. Justice Kennedy wrote: “Consistent 
with SWANCe and Riverside Bayview and with the need to give the term ‘navigable’ some 
nreaning, the Corps’ jurisdiction over wetlands depends on a significant nexus between the 
wetlands in question and navigable waters in the traditional sense.”*’ Accordingly, after 

Rapanos, it is safe to maintain that CWA coverage goes beyond navigab!c-in-fact waters but 

not so lar up, stream so as to discount the Act’s “navigable water” foundation. While a bright line 
is not drawn, Rapanos makes clear that the CWA, while using an expansive definition of 
“navigable,” does not extend to all non-navigablc ditches, drains, and other features in the 
landscape. 

Contrary to this interpretation, U.R, 2421, “The Clean Water Restoration Act,” aims to eliminate 
the word “navigable” from the CWA and replace it with a new definition of the term “waters of 
the United States.” Tliis change would result in the most significant legislative expansion of the 
CWA since its adoption in 1972 by premising the CWA’s jurisdiction on “the legi.slative power 
of Congress under the Constitution.” Most troubling with this expansion is that a landowner 
would have difficulty providing sufficient defense against a federal government assertion of 
authority because the .support for federal jurisdiction is unknown. If H.R. 2421 were to pass, the 
court.? would ultimately decide whetlier a “water” is subject to CWA’s jurisdiction. Such 
litigation would involve not just the scope of the CW.A, but also the scope of Congress’ 
Constitutional authority. This bill give.s EPA and the Corps jurisdiction over essentially all wet 
areas across the country including impoundments, groundwater, ditches, pipes, streets, gutters, 
and desert features. In the end, removing the word “navigable” and expanding the definition of 
“waters of the United States” is even more ambiguous than current regulations. By regulating 
any “activity” that affects “waters of the United States,” as broadly defined in If.R. 2421, the bill 
provides the agencies and courts with room for expansive intei-pretation that will provide no 
certainty to landowners. 


.v»t>(,vc:c. -531 li.S, at 172. 

” Rapanos, 126 Sup. ( t at 2247. (Kennedy, J., concurring in the judgment). 
hi at 2249. 



351 


Statement of the National Association of Home Builders 

Stains of Waters, Including Wetlands, Under the Federal Water Pollution Control Act 
July 17,2007 
Page 4 of 13 

The eWA’s connection to navigable waters is an essential part of the statute and must be 
preserved. Words do have meaning, especially in a landmark environmental law like the Clean 
Water Act, and had Congress intended that the word “navigable” have no meaning at all. it 
would have used another term in its place. .Any attempt to remove the word “navigable” from 
the eWA would ran counter to the history of the statute and must be rejected. 

n. Regulatory, not Legislative, .Action Is Needed to Clarify the CWA’s Scope. 

Following the Supreme Court decision in SWANCC and more recently Rapanos, various parties 
have investigated a range of options for addressing the jurisdictional scope of the Clean W'ater 
Act. Based on the success of the CWA over the past 30 years, it is imperative for protecting the 
nation’s waters. Part of the strength of the statute is the fact the states work in tandem with the 
federal government to provide additional safeguards through both CWA-required and state- 
initiated programs. Due to the intricacies of the statute, questions regarding terminology, 
practice, and implementation are more appropriately addressed administratively rather than 
through legislation. Any Congressional proposal should be carefully reviewed, debated and 
vetted for unintended consequences. Given the significant strides EPA and the Corps have made 
in completing guidance and providing direction, NAHB continues to urge EPA and the Corps to 
move forward with a rulemaking to clarify ambiguities and implement improvements to the 
Section 404 permitting proces.s. 

A. The CWA Protects a Vast Array of Aquatic Resources 

The CWA has been protecting and improving the nation's waters for nearly 35 years. It 
has been re.sponsible for significant improvements, including the establishment of more 
than 20,000 Total Maximum Daily Limits (TMDLs) to improve stream and lake quality, 
the removal of significant amounts of contaminated sediment from the Great Lakes, and 
reducing the rate of wetlands loss by more than 75%. The CWA, inclusive of all of its 
current programs and requirements, has resulted in marked progress in the quality of the 
nation’.s lakes, rivers, and streams. 

The CWA requires permits for discharges of pollutants, including fill material, into 
“navigable waters,” which Congress defined as “waters of the United States,”'"’ The 
Corps and EPA have defined “waters of the United States” to include some navigable 
waters and some which are not navigabie-in-fact - from the territorial seas and major 
rivers to intermittent steams and tiny ponds with no minimum size requirements. The 
Corps further construes “navigable waters” to include water bodie.s in the traditional 
sense as w'ell as wetlands that do not appear wet on the surface. 

The Supreme Court decisions in Riverside Bayview, SWANCC, and Rapanos concur with 
the agencies’ interpretation, that the scope of the CWA is broader than traditional 
navigable waters. Indeed, one must only look to Justice Scalia’s plurality decision in 
Rapanos, which recognized, “[t]hc Act’s tenn 'navigable waters’ includes something 
more than traditional navigable waters,”''* Furthermore, the plurality “affirmatively 


U.S.C. §U62{7). 

I26S. Cl. at2220(Scalia.J.). 
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reject[eci]” an interpretation that the CWA “includes only navigable-in-fact waters.”'' 

The Justices’ confirmed that the CWA’s reach goes beyond traditional navigable waters 
and “navigable” is broadly defined within the realm of the CWA. 

Accordingly, there are categories of water bodies that most parties agree are jurisdictiona! 
under the CWA, including waters that are, have been, or could be used (with reasonable 
improvements) to transport interstate or foreign commerce, and waters subject to ebb and 
flow of tides. In addition, while nonnavigable interstate watere and perennial streams 
that are tributaries to traditional navigable waters are not traditional navigable w-aters. 
they are generally jurisdictional. 

The CWA also extends beyond traditionally navigable watere to those w'etlands 
detenuined to be adjacent. The definition of waters of the United States includes 
“wetlands adjacent to waters of the United States.”'*’ it is in the definition of “adjacent,” 
however, where the complications and disagreements arise. “Adjacent" is defined by the 
Coips' regulations to mean “bordering, contiguous, or neighboring.”” While Riverside 
held that wetlands that are actually abutting (i.e., touching) a traditional navigable water 
are jurisdictional an approach largely supported by the Rapanos plurality when it stated 
adjacent wetlands must have a “continuous surface connection” with “waters of the 
United States”'* — the status of waters that are in close proximity and/or separated by 
some distance or barriers to navigable waters has been interpreted broadly and 
inconclusively. Thus, even though a wetland may lie in proximity to a “water of the 
U.S.,” the water is not automatically deemed jurisdictional. As a result, the only clear 
categories of adjacent waters that are widely accepted as being jurisdictional under the 
Clean Water Act are wetlands that abut and are contiguou.s with the traditional navigable 
waters. 

B. EPA and the Corps Issued Cluidancc to Clarify the Rapanos Decision. 

In the Rapanos plurality decision. Justice Scalia suggested that in order to be 
jurisdictional, a vvater of the U.S. must have “relatively permanent water,” and adjacent 
wetlands must have “a continuous surface connection with waters of the ll.S.”'* Justice 
Kennedy concurred in the outcome, but explained that jurisdictional waters are those with 
a “significant nexus” to traditional navigable waters.™ On June 5, 2007, the Corp,s and 
EPA issued guidance to help make that determination. In short, the guidance states that 
“a significant nexus analysis will assess the flow characteristics and functions of the 
tributary itselfand the functions perfomicd by all wetlands adjacent to the tributary to 


Id. at 2231 (Scalia. J.). 

33 C.F.R. §328. 3(a)(7). 

'Vf/at §328.3(0. 

Rapanos. 126 Sup. Ct. at 2226 (Scalia. J.). 

hi. at 2225. 2226. 

hi at 2248 (Kennedy. J.. concurring in the judgment). 
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determine if they significantly affect the chemical, physical and biological integrity of 
downstream traditional navigable waters.”^' 

The guidance consists of numerous documents - the guidance itself, a memorandum that 
outlines how the Corps and EPA will cooperate to implement the guidance, a Q & A, an 
Approved Jurisdictional Determination (JD) Form, and an Instructional CJuidebook on 
how to fill out the JD Fonn. While the guidance document provides a general outline of 
what may be considered jurisdictional, it is the Instmctionai Guidebook that will likely 
provide the greatest level of detail and insight into the overall on-the-ground 
implications. 

During the first si.x months implementing the guidance, the agencies will invite public 
comments on case studies and experiences applying the guidance. The agencies, within 
nine months from the date of issuance, will reissue, revise, or suspend the guidance after 
carefully considering the public comments received and field experience with 
implementing the guidance. In other words, the process undertaken by EPA and the 
Corps has flexibility to revise the documents and prepare for a rulemaking based on the 
first 6 months of implementing the guidance tin the ground. 

C. The Critical F^cdcral/State Balance Must Be Maintained 

The very structure of the CWA evidences Congress' desire to ensure that the States’ 
retain their traditional rights to manage water resources within their boundaries. In fact, 
the CWA specifically states, “It is the policy of Congress to recognize, preserve, and 
protect the primary responsibilities and rights of States to prevent, reduce, and eliminate 
pollution [and] to plan the development and use ... of land and water resources . . , 

The CWA further specifies that “Federal agencies shall co-operate with State and local 
agencies to develop comprehensive solutions to prevent, reduce, and eliminate pollution 
in concert with programs for managing water rc.sourccs.”^* 

Congress elected not to regulate all sources of water pollution, leaving the control of 
runoff from agricultural and silviculture to the states, and excluding groundwater from 
the eWA’s coverage to prevent federal interference with complex state jurisdictional 
niies. Thus, Congress decided it was improper for the federal government to maintain 
jurisdiction over every puddle, trickle of w'ater, or activity that may affect a water or 
wetland. 


Instead, Congress tried to strike a careful balance, asserting federal authority where 
necessary to protect strictly federal interests. The CWA therefore promotes a voluntary 
federal-state partnership in matters beyond the reach of the federal government, and 


U.S. Knvironmcntal Protection Agency and U.S. Army Corps of Engineers Legal Memorandum, Clean Water Act 
Jurisclictkm fhllouing the U.S. Supreme Court 's Decision in Rapanos e. United States cf Carahell v. United States. 
i. http:/7vv\vw.epa.gov/owovv/wef!ands'pdFRapanosGiiidance6507.pdr. 

’’ 3.t U.,S,C, § I251(b),(g), 
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preserves state authority elsewhere. As a result, the CWA mandates a cooperative 
approach to addressing pollution through water management programs, not through 
coercive control of the pennitting program. 

The Congressional design of the CWA has been at issue in the courts. The Supreme 
Court recognized in SWANCC that the government’s e,xpansive interpretation of what 
may be regulated “would result in a significant impingement of the States’ traditional and 
primary power over land and water use.’’“ A plurality of the Court further admonished 
the agencies in the Rapanos opinion, declaring 

“[T jhe extensive federal jurisdiction urged by the Government 
would authorize the Corps to function as a de facto regulator of 
immense stretches of intrastate land an authority the agency has 
shown its willingness to exercise with the scope of discretion that 
would befit a local zoning board. We ordinarily expect a ‘clear 
and manifest’ statement from Congress to authorize an 
unprecedented intrusion into traditional slate authority,’’''’ 

l-'urthennoro. States have the ability to react to local problems in a manner best adapted to 
local needs. Per the original intent of the CWA, States mu.st be allowed to exercise their 
judgment and not be subjected to onerous and unneccs.sary federal oversight. 

An important role of the tenn “navigable” is to limit (under the Commerce Clause) the 
authority of the federal govomment and preserve the intended balance with the Slates. 
Deleting the tenn “navigable” from the statute, or otherwise expanding the scope of the 
CWA, would call into question this intent, because most waters would be subject to 
federal control, and there were would be no waters left to state control. Granting the 
federal government full authority over the smallest streams, ditches or dry washes will 
preempt traditional state authority over (he use of millions of acres of land. By usurping 
local authority, the federal government will undermine and/'or stifle the efforts by State 
and local governments to find innovative and collaborative solutions. Expanding federal 
authority also will lead to confusion for governments and citizens alike. If a property 
contains a newly-defined water of the U.S., State and local governments cannot 
implement their land use regulations until the federal government approves the local 
development projects a violation of the basic principles of federalism. 


In an effort to ensure state oversight ofState waters, there must be lines drawn to depict 
where federal authority ends and State responsibility begins. Although that line has 
become blurry, broadening the reach of the CWA will not protect the States’ rights to 
implement individual land use and water protection issues. 


-'XH-rt/Vee 531 U-S. at 174. 

’■* Kapama-. 126 S.Ct. at 2224 (2006), 
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D. Impacts Stemming from Jurisdictional Expansion are Significant 

Notwithstanding the efforts that will be needed to harmonize the CWA with other federal 
statutes, such a.s the “Rivers and Harbors Act” and the “Oil Pollution Act”, any expansion 
to the jurisdictional scope of the CWA will have immediate and binding consequences on 
a host of stakeholders. First are the impacts felt by the federal. State and local 
governments and others, such as landowners, who would be directly affected via new 
program and/or pennit requirements. 

Under II. R. 2421, States would be required to adopt additional water quality standards 
(WQS) and designated uses; monitor and fe,st water quality; and establish TMDLs where 
necessary. Considering roadside ditches, which would inevitable come under federal 
jurisdiction, WQS would have to be established for an estimated 3.9 million miles of 
ditches, regardless of whether those ditches were dry throughout most of the year or were 
designed as point sources to convey storm water. Similarly, becau.se there arc currently 
60,000 TMDLs waiting to be developed, adding to that list will only assure more delays 
and paperwork, not necessarily any cleaner water. States that are authorized to 
administer the National Pollutant Di.scharge Elimination System (NPDES) program (45 
currently have this authority) would be required to revise their programs to encompass 
these “new” waters and to regulate any activities that may alTcct them. States that have 
their own waters protection programs will also have to analyze their programs to ensure 
compatibility with the new federal requirements. In addition. States will likely have to 
work with the local governments to revise their Section 208 waste treatment management 
plans to ensure con.sistency with any revised scope of federal jurisdiction. 

The burdens faced by local governments will be more varied and more severe because 
municipalities must both obtain permits and operate pursuant to tho.se ponnits and 
administer certain CWA programs (i.e., the Pha,sc II storm water requirements for .small 
municipalities requires them to, at a minimum, establish a permit program to control 
storm water discharges from construction activities). Because permits will be required 
for any activity that may adversely impact a water, many municipal operations could bo 
affected, ranging from reshaping or maintaining storm water ditches, to constructing 
roads or trails, to maintaining ball field and recreational facilities. Municipalities may 
also have to revise the scope of their permitting programs andhtr estabU.sh new regulatoiy 
schemes to control additional activities. Many municipalities are already struggling to 
find ways to finance needed infrastructure improvements and extensions to serve their 
growing populations. The economic impact of any additional federal requirement under 
the CWA could be severe, and must be studied carefully so as not to create an unfunded 
mandate. 

Following any expansion of the federal government’s CWA authority, as referenced 
above, home builders will directly feel the consequences. At a time when many 
permitting programs are already overburdened, the additional delays and cairying costs 
are likely to be significant. Changes to the scope of the CWA could also impact state 
and'or local land use plans; stonn water management requirements; infrastructure 
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planning, inslallation, and maintenance activities; and construction projects, re,sulting in 
co.stly and lengthy delays, relocations or even prohibitions. 

E. Permitting Challenges Arc Aggravated 

The CW'A prohibits the discharge of pollutants into “waters of the U.S.” without a 
permit. The two permitting programs that provide this authorization include Section 402, 
which applies to “point source discharges,” and Section 404, W'hich requires a pennit for 
the “discharge of dredged or fill material.” For home builders, these permits are most 
commonly required for storm water discharges from construction sites (402) and impacts 
to wetlands (404). In the midst of the debate over w'hich areas and activities may be 
properly regulated by the CWA, the permitting process continues to get bogged down. 
Potential permittees remain uncertain as to what infonnation and materials must be 
included in a “complete” application, and coordination requirements for other agencies 
continue to get more complex. 

Section 402 established the NPDES program, which, although aimed at controlling 
"point source" discharges of pollution from industrial processes and municipal sewage 
treatment facilities, also requires a permit for stoim water discharges from construction 
activitie.s (among others). In an cfTort to quickly permit the thousands of sources 
affected, EPA developed a series of general permits. Most of these permits allow 
coverage anywhere from 7 to 60 days after the application is submitted. However, there 
are several categories of discharges that require individual permits. These can be 
extensive, require EP.A and/or state oversight and take many months to complete. 

Most of the Section 402 permitting authority has been delegated to the States, so 45 
States currently administer tlie NPDES program for EPA and issue the permits. EPA still 
administers the program in the remaining 5 States and plays an oversight role with the 
state programs. Under this arrangement, the slates play the primary role in determining 
whether jurisdiction exi.sls on any given site and if a permit is needed. 

Almost all constraclion activities, including single home construction on a single lot 
within a subdivision, require and NPDES permit. Even those sites that are already 
regulated by another storm water management anchor soil and erosion control 
requirements, and sites that are located in areas where it rarely rains or where soil 
conditions generally preclude the discharge of pollutants, must eomply with the CWA 
pennit requirements. As a result, the average home builder spends .$3,000 per lot to 
comply with the tenns and requirements of this pennit. Due to the large number of 
NPDES pennits being issued every year, changes to the scope of jurisdiction will affect 
these numbers, the ability of the States to effectively administer and enforce the program, 
and adversely impact housing atTordability. 

While the Section 404 program does not result in as many pennits, the section does place 
a heavier administrative burden on the Corps because the Corps must review and approve 
all of the Section 404 pennits. The Corps must make decisions regarding wetlands 
delineations and jurisdictional determinations. In 2(K)3, the Corps evaluated over 86.000 
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permit applications. Although the Corps’ regulations state that Di.strict Engineers will 
decide on all permit applications not later than 60 days after receipt of a complete 
application, in FY2003, the average time for making individual jtennitting decisions was 
187 days - over three times longer than the intended timeframe.*’ This delay does not 
include the time it lakes to develop the application and supporting documents or the time 
it takes to deem an application “complete,” both of which can place substantial burdens 
on home builders and other applicants, in fact, the full range of uncertainties associated 
with the Section 404 permit process, especially those associated with delays and costs, 
pose one of the biggest challenges for applicants, especially home builders. 

The Cor|7s’ resources, including personnel and budget, are insufficient to complete the 
job they have been given, and the public pays the price. Expanding the scope of the 
Section 404 program would exacerbate these inefficiencies and create additional burdens 
for activities that are unlikely to truly protect environmentally valuable waters. There is 
little or no effort underway to improve the permit programs and if efforts like H.R. 242 1 
succeed without addressing the permitting program, it will have a detrimental effect, 
because any changes to the areas or activities regulated by the CWA will have significant 
and immediate adverse effects. More pemtits will be needed by more project 
proponents, the agencies will be Hooded by additional administrative and enforcement 
responsibilities, and co.sts will increa,sc for all stakeholders. All of these results are 
avoidable by retaining the language of the CWA and improving the permit programs 
administratively. 

HI. Constitutional Questions 

Congress has certain enumerated powers pursnant to Article i. Section 8 of the Con,stitution. 
Generally, when enacting environmental statutes. Congress relies on its power to regulate 
commerce. Since 1824, it has been well-settled law that Congress’ authority over interstate 
commerce includes the authority to regulate “navigable waters.”’*' If the tenn “navigable” is 
deleted from the statute, then the boundaries of the CWA’s become unclear. This approach is 
que.stionable, as it is not clear Congress can expand the scope of the CWA beyond its current 
boundaries under its authority to regulate commerce. Furthennore, this tactic leads to 
uncertainty over Congres.s’s authority, which will force the courts to define that authority. 

In United States v. Lopez, the Supreme Court stated. "[T]he scope of [Congress’s] interstate commerce 
power must be considered in light of our dual system of government and may not be extended so as 
to embrace effects on interstate commerce so indirect and remote that to embrace them, in view 
of our complex society, would effectually obliterate the distinction between what is national and 
what is local and create a completely centralized government."’’ The Court “identified three 


‘ LI.S. Arm> Corps of t^ngiiiccrs Regulatory Program Permit Trends - FY 1998 - FY 2003, Standard Permits 
Issued, located at http. iisaee.ai'my-mil/cw/cccwo/r cg/2()03we bch artS-pdF . 

“ i'«' Gihhom 1 OgJon, 22 U.S. (9 Wheal.) 1, 190 (1824). 

“ United State.'; v. L<>pe.:, 514 t.S. 549, 556-57 (internal quotation omitted); see also United States v. Morrison. 529 
U.S. 598, 617-18 (’The Constitution requires a distinction between what is tmly national and whai is truly local."). 
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broad categories of activity that Congress may regulate under its commerce power. First, 

Congress may regulate the use of the channels of interstate commerce. Second, Congress is 
empowered to regulate and protect the instrumentalities of interstate commerce, or persons or 
things in interstate commerce, even though the threat may come only from intrastate activities. 
Finally, Congress' commerce authority includes the power to regulate those aclivities having a 
substantial relation to interstate commerce, i.e., those activities that .substantially affect interstate 
commerce.”^* 

There is no question that Congress has the authority to regulate "navigable waters" for purposes 
of navigation and Congress intended in the CWA to exercise its power over navigation, or 
the "channels of interstate commerce,"’'’ The Supreme Court long ago held that "navigation" 
is inherent in "commerce." '* Congress's power over navigation includes the power to control 
“for that purpose ... all the navigable waters of the United States which are acce.ssible from a 
State other than those in which they lie."^' The navigable waters include those waters that 
are now', that have been in the past, or that may with reasonable improvements be used by 
vessels in intenstate or foreign commerce, as well as waters subject to the ebb and flow of 
the tide.^^ 

Furthennore, Congress's power over navigation includes the power to regulate activitie.s 
occurring outside the navigable waters “in order to preserve or promote commerce on the 
navigable portions,”’ ' For example, the Supreme Court has approved the regulation of the 
ennstmetion of a dam outside the navigable waters that had diverted the entire How of a river, in order 
to protect "the navigable capacity of one of the navigable waters of the United States." Under this 
reasoning, it is reasonable for Congress to regulate certain nonnavigable waters if those waters 
will affect the ability of navigable waters to be used for commerce. 

Congress may also “regulate activities that substantially affect interstate commerce.”'” In 
Gonzales v. Raich^'’, the Court addressed whether Congress could Constitutionally regulate the 
local growth and use of majijuana for medical purposes. The Court provided that Congress may 
regulate local activities if they are they “arc part of an economic ‘class of activities'” and “if it 
concludes that failure to regulate [the local] activity would undercut the regulation of the 


''' Lopez, 5 1 4 U-S. at 5.58-59 (intenial citations omitled) 

See.SW,4MCC. 531 U.S. at 168 &n, 3. 

Cihhon.f. 21 U.S. (9 Wheat.) at 190. 

Gilman v. Philadelphia. 70 U.S. (S Wall.) 713, 724-25 (1866) (emphasis added). 

iVe The Daniel Ball, 77 U.S. 5.57, 563 (1870); United Stales v. Appalachian Electric Power Co., 3 1 1 U.S, 317, 
4074)0 (194): /Vjhw Co. v. United States, 256 U.S. 113, 123 (192!). 

Oklahoma t'v rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508,523 (1941 ). 

" United States v. Rio Grande Dam & Irrigation Co.. 174 U.S. 690, 708 (1899). 

’■ Gmizalcs v. Raich. 545 U.S, 1, 17 (2005). 

"■ hi. 
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interstate market in [a] commodity “Economics refers to the production, distribution and 
consumption of commodities.”^* 

In applying its rule, the Court explained that, in Wickard v. Filhurn^'^ , it upheld the regulation of 
a single fanner’s wheat (that he would use for home consumption) because the regulations “were 
designed to control the volume of wheat moving in interstate . . , commerce.”'’'’ Similarly in 
Raichs the Court allowed for the regulation of home grown and consumed marijuana, for 
personal medical use, because home consumption “would . . . affect price and market conditions” 
of “an established, albeit, illegal interstate market.”'" Thus, in both Wickard and Raich the Court 
upheld Congress’s authority to control purely intrastate activities when those activities 
threatened its regulation of a national market. 

However, the stated purpose of the CWA is to “restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters” and eliminate the “discharge of pollutants.” It is not 
clear that the CWA’s purpose is to regulate any “economic” activity, as the Supreme Court has 
described the term, because regulating the discharge of pollutants is not equivalent to regulating 
“the production, distribution and consumption” of a “commodity.”'*^ Furthermore, the regulation 
of pollution is very different from the “markets” that Congress regulated in Raich and Wickard. 
Based on the differentiation from those cases, it is questionable whether the Court would sustain 
an expansion of the CWA, as proposed in H.R. 242 1 , under Congress’s power to regulate 
activities that substantially affect interstate commerce. 

Given the lingering questions and uncertainties associated with the expansion of federal CWA 
jurisdiction, it is likely that courts, instead of the agencies, will end up making jurisdictional 
decisions. Decisions by the courts would most likely be made on a constitutional basis instead of 
with an environmental focus. This result would contrast with the CWA’s goal of protecting and 
preserving the nation’s waters. 


Id. at 1 7- i 8 (empha.sis added). 

Id. at 25 (interna! citatit>n.s omitted). 
-'‘’317 U.S. Ill (1942). 

Raich. 545 U.S. at 19. 
at 1849. 


Id. at 25. 
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IV. Conclusion 

In conclusion, the Clean Water Act is imperative to the continued protection of the nation’s 
waters and the National Association of Home Builders supports efforts to clarify confusion 
surrounding the implementation of the statute. Home builders need a program that is consistent, 
predictable and timely. However, the changes proposed in H.R. 2421, the “Clean Water 
Restoration Act,” would create more confusion for home builders and other stakeholders. The 
removal of the word “navigable” and the broad definition of “waters of the United State.s” will 
only increase the uncertainties surrounding jurisdictional determinations and exacerbate the 
difficulties with the permitting program. The guidance issued by the Corp.s and ERA in response 
to the confusing Rapanos decision is a step in the right direction because a regulatory fix, not a 
legislative fix, is a better approach for addressing the problems with the statute. N AHB 
commends the committee for holding a hearing on this topic, but strongly urges the committee to 
carefully review legislatiou, like H.R. 2421, that expands the CWA beyond the framework 
developed over the past thirty years. 
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Introduction: 

The National Mining Association (NMA) appreciates this opportunity to 
provide comments on the important public policy issues related to the scope 
of federal jurisdiction under the Clean Water Act (CWA). NMA is a trade 
association representing producers of most of America's coal, metals and 
industrial and agricultural minerals. NMA member mining operations are 
located throughout the country, in a variety of geographic regions and in 
nearly every U.S. Army Corps of Engineers District. 

Mining companies have unique technological, logistical and economic 
challenges due to the fact that mineral resources are fixed in location and 
mining operations must be located where the mineral is located. Depending 
upon geographical conditions, climate and terrain, mining operations 
encounter "waters of the United States" throughout the course of 
development. The nature and extent of these "waters" will vary significantly. 
For example, many mines are located in extremely remote and arid regions. 
It is not uncommon for drainage features in these areas to rarely flow and, 
even then, only in response to a substantial storm event. Similarly, many 
sites cover vast amounts of acreage and are located in the vicinity of 
irrigation canals, drainage ditches and similar water management systems. 

Unlike any other industry regulated under the Corps' CWA Section 404 
program, the mining industry is already subject to federal and state 
regulatory regimes that include rigorous regulatory obligations designed to 
prevent or minimize mining-related environmental impacts, including impacts 
to aquatic resources. The Federal Land Policy and Management Act (FLPMA), 
43 U.S.C. 1701 etseq. (1976) (amended in 1988), which regulates minerals 
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mining on federal lands, and the Surface Mining Control and Reclamation Act 
(SMCRA), 30 U.S.C, 1201 et seq. (1977) which regulates surface coal 
mining, provide two examples of such robust federal environmental statutes. 
The overarching environmental requirements of land management statutes 
and mining-related statutes are supplemented by numerous federal, state 
and local environmental programs established, for example, under the Clean 
Air Act, the Resource Conservation and Recovery Act and the CWA. 
Consequently, In addition to the environmental stewardship obligations under 
FLPMA, or the detailed planning and reclamation provisions of SMCRA, mine 
operators must, consistent with the CWA, obtain a permit for a discharge of a 
pollutant from a point source to navigable waters, e.g., those subject to CWA 
jurisdiction. Consistently, permits must be obtained for discharges of fill 
material of support facilities, access roads, pipelines and a host of other 
commonplace mine-related activities. 


Congress Should Not Rush to Change the Jurisdictional Reach of the 
CWA: 

While it is true that the jurisdictional lines of the CWA have become blurred 
as the Corps' Section 404 regulatory program evolved over time and that the 
Supreme Court decision, in Rapanos v. United States, failed to set forth one 
clear standard for CWA jurisdiction, the unifying theme of all the justices was 
not that the CWA needed to be amended but rather that the Corps and the 
U.S. Environmental Protection Agency (EPA) should issue new regulations. 
Indeed, the Corps and EPA recently took an important first step in this 
direction by issuing new regulatory guidance for the purpose of integrating 
the Rapanos decision into the agencies' regulatory programs under the CWA. 
The agencies also announced they would provide an opportunity for public 
comment and that the guidance may be revised in response to comments 
provided by the public with regard to its application. NMA believes this is an 
appropriate and necessary step toward clarifying CWA's scope. It is also 
critical that we recognize it will take some time to evaluate the utility of the 
newly issued guidance. Congress should not now change CWA jurisdiction in 
the midst of this process. To do so would only serve to create additional 
confusion. 

NMA Does Not Support the Drastic Expansion of CWA Jurisdiction 
Proposed by H.R. 2421: 

The Clean Water Restoration Act (CWRA) of 2007 (H.R. 2421), introduced by 
House Transportaion and Infrastructure Committee Chairman James Oberstar 
(D-Minn.), would expand federal CWA jurisdiction to virtually all wet areas in 
the United States. NMA believes such a drastic expansion of jurisdiction is 
contrary to Congress' intent when it enacted the CWA in 1972. The purpose 
or need for such a drastic expansion of federal jurisdiction has not been 
articulated to date nor have the practical impacts of such a significant change 
been fully considered. 
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In addition to expanding the scope of federal CWA jurisdiction to many 
waters currently considered within the purview of the state regulatory 
authority, the CWRA would also authorize such regulation "to the fullest 
extent that these waters, or activities affecting these waters, are subject to 
the legislative power of Congress under the Constitution." Expanding the 
definition to include "activities affecting waters" goes well beyond the current 
reach of the CWA, which is limited to regulation of discharges to waters from 
point sources under section 402 and discharges of dredged or fill material 
under section 404. Indeed, this language can and will be read broadly to 
allow the regulation of all activities that may "affect" waters. In other words, 
regardless of whether an activity is discharging a pollutant from a point 
source or discharging dredged and fill material into a water of the United 
States, the fact that an activity may impact a "water of the United States" 
would subject that activity to CWA regulation. This marks a profound change 
to the current regulatory framework. 

The legislation would regulate activities affecting these waters "to the fullest 
extent" of Congress' authority under the Constitution. This is an expansion 
of the existing CWA and its regulations, which tie the authority to regulate to 
Congress' authority to regulate commerce under the Constitution's 
Commerce Clause. While the Commerce Clause authority is wide, the outer 
bound of "the fullest extent of Congress' authority under the Constitution" is 
certain to be much broader. For example, anything subject to the Treaty 
Power or reachable through the Property Clause and the Necessary and 
Proper Clause, or other parts of the Constitution, could provide a basis for 
jurisdiction under the proposed legislation. The reach of such power is far 
from clear. Supreme Court justices and constitutional scholars have been 
debating the scope of each of these constitutional clauses since 1789. NMA 
questions not only the need to open the door so wide but also the wisdom of 
such a substantial change in the statute. 

The expansion goes even further and eliminates the Corps' and EPA's long- 
standing regulatory framework that recognizes certain regulatory exclusions, 
such as waste treatment systems. For the mining industry, the use of 
sediment ponds as best available technology (BAT) for meeting water quality 
standards is not only a requirement of SMCRA, but also considered BAT by 
EPA. Clearly, there is no evidence that any thought has been given to how 
industries that rely on sediment pond technology for meeting water quality 
standards will comply with state and federal water quality laws and 
regulations going forward. 

Finally, the CWRA places a huge burden on states and local governments, 
even the federal government and the regulated community. When read in 
tandem with other sections of the statute that apply to waters of the United 
States, the legislation would impose significant new administrative 
responsibilities and likewise increase the costs that go with these 
responsibilities. Additional costs imposed on regulated industries will come 
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through increased permitting delays and the resulting economic impact that 
will have on commercial and residential real estate development, agriculture, 
electric transmission, transportation and mining to name just a few. None of 
these costs have been considered. 

Conclusion: 

Inclusion of the word navigable in the original Clean Water Act recognized 
that a line existed between state and local jurisdiction and federal jurisdiction 
in administering water resources. By removing the word navigable, H.R. 
2421 will vastly expand federal jurisdiction and take many local land and 
water use decisions away from the local governing bodies traditionally 
charged with planning for their local communities. 

All nine justices in the Rapanos decision declared the finer points of CWA 
jurisdiction could only be addressed by and decided through the regulatory 
process and not through new legislation. While the recently issued guidance 
may not be perfect, allowing the regulatory process to go forward is the only 
way to deliver regulatory certainty as well as delineate jurisdiction in a way 
to maximize wetlands protection. Ultimately, a partnership between the 
states and federal government will be the best way to focus protection on 
those wetlands that are truly important while continuing to give states and 
localities the authority to make decisions on local development issues in their 
communities. 

For more information please contact Rich Nolan, Hewitt Strange, or Karen 
Bennett at the National Mining Association. 


Mational Mining Association .101 Constitution Avenue. NVV • Suite ,500 East • VVashinqtO'i, DC 20Q01 • 

(202) 463"-2600- 
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1 am writing to ask you to support the Clean Water Restoration Act (H.R. 2421). This bi-partisan 
legislation, which was introduced by Representatives Oberstar, Dingell and Ehlers along with over 
160 cosponsors, is critical to the protection of our nation's water resources. 


The U.S. has lost over 50% of its original wetlands, but thankfully, the protections afforded under 
section 404 of the Clean Water Act have stemmed this decline and have helped restore water resources 
that are critically important for both people and nature. Recent Supreme Court decisions have 
questioned the intent of Congress in the Clean Water Act to protect non-navigable waters, and have 
left great uncertainty as to the types of waters protected under the Act. This uncertainty threatens 
many streams and wetlands that are important for fish and wildlife habitat, flood protection and 
recreation and makes an already overburdened regulatory process even more cumbersome. 


Waters most at risk of losing federal protections because of legal challenges include geographically 
isolated wetlands such as prairie potholes and playa lakes as well as headwater and seasonal streams 
and nearby wetlands. These streams and wetlands provide habitat for hundreds of at-risk species -- 
geographically isolated wetlands alone harbor over 80 federally listed species - as well as a variety of 
fish and wildlife important for hunting, fishing and economic production. Congressional action is 
needed to clarify the intent of the Clean Water Act and to continue protection of these important 
resources. 

We recognize that the regulatory process for protecting wetlands, rivers and streams is far from 
perfect. Many of the regulated community’s complaints about permitting delays and increased costs 
are valid and need to be addressed. Therefore, any legislation that clarifies Clean Water Act 
jurisdiction should also implement reforms to the section 404 permitting process that ensures 
protection for wedands and streams white improving the predictability and reliability of permitting. 

On behalf of The Nature Conservancy’s one million members, 1 urge you to support this important 
legislation. 


Sincerely, 
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Statement of Nat Williams 
Director of U.S. Government Relations 
Before the Committee on Transportation and Infrastructure 
September 24, 2007 

Mr. Chairman and members of the Committee, thank you for the opportunity to testify on the 
status of the nation’s waters. We believe legislation to clarify Congre.ss’ intent in the Clean 
Water Act is needed. Therefore, we support H.R. 2421, the Clean Water Restoration Act, which 
would clearly define those waters that are within the jurisdiction of the Act. 

The Nature Conservancy is an international, nonprofit organization dedicated to the conservation 
of biological diversity. Our mission is to preserve the plants, animals and natural communities 
that represent the diversity of life on Earth by protecting the lands and waters they need to 
survive. Our on-the-ground conservation work is carried out in all 50 states and in 30 foreign 
countries and is supported by approximately one million individual members. The Nature 
Con.servancy has protected more than 1 17 million acres of land and 5,000 miles of river around 
the world. Our work also includes more than 100 marine conservation projects in 21 countries 
and 22 US states. 

The Conservancy owns and manages approximately 1,400 preserves throughout the United 
States~the largest private system of nature sanctuaries in the world. We recognize, however, 
that our mission cannot be achieved by core protected area,s alone. Therefore, our projects 
increasingly seek to accommodate compatible human uses by helping local landowners and 
community leaders sustain our working landscapes. 

Federal Protection of Wetlands and Streams 

With its goal of re.s'toring and maintaining the chemical, physical and biological integrity of the 
Nation’s waters, the Clean Water Act is one of our best tools for protecting and restoring our 
nation's aquatic ecosystems. For over 30 years, the Act has improved water quality and afforded 
regulatory protection for headwater streams and wetlands that provide important habitat for fish 
and wildlife as well as services to humans such as flood protection and clean water. However, 
recent Supreme Court decisions have questioned the Act's extent and caused confusion that 
threatens many of these wetlands and streams. 

Following the Supreme Court’s 2001 SWANCC decision (.Solid Waste Agency of Northern Cook 
County’ V. U.S. Army Corps of Engineers) and the agencies’ subsequent guidance. Clean Water 
Act jurisdiction over non-navigable, isolated, intrastate waters was significantly curtailed. These 
isolated waters that are no longer protected by the Act include biodiversity-rich wetland habitats 
such as prairie potholes and playa lakes. In June 2006, the Supreme Court overturned by 
plurality decision two lower court cases that upheld Corps of Engineers jurisdiction over non- 
navigable tributary waterways and adjacent wetlands (Rapanos v. United Slates and Carabell v. 


1 



367 


U.S. Army Corps of Engineers). The court’s inability to reach a majority decision in this case has 
left much confusion and puts many ecologically important streams and wetlands at risk. 

As a result of these cases, the extent of Clean Water Act jurisdiction over many ecologically 
important isolated wetlands has been curtailed and jurisdiction over other wetlands and tributary 
waterways is uncertain. Individual Corps districts must now take a case-by-case approach in 
asserting jurisdiction, requiring significant resources and time. However, the lack of adequate 
resources to establish a significant nexus on a case-by-case basis and the uncertainty of 
establishing jurisdiction based on recent Supreme Court decisions creates the potential for 
significant wetland acreage and stream miles to lose protection under the Clean Water Act and 
for an increase in permitting delays. 

Estimates of waters that will no longer be subject to federal jurisdiction because of the 
SWANCC decision alone range from approximately one-fifth to one-half of wetland acreage 
nationwide, In the Great Lakes region, for example, one-third of wetland acres are projected to 
lose CWA protection, but for some w'etland types, the loss of federal protection is projected to be 
even greater. For example, in the Playa Lakes region of Texas all playas stand to lose federal 
protection because of their geographically isolated nature.' 

Seventeen states, primarily located in the Northeast, Mid-Atlantic and Great Lakes regions, have 
strong regulatory programs that protect all wetlands, including isolated wetlands. However, 
twenty-nine states lack regulations to protect isolated wetlands and other headwater streams. As 
a result, the federal 404 program provides the primary regulatory tool for protection of wetlands 
and streams in many states, and we must ensure that this tool maintains the ability to safeguard 
our most precious aquatic resources. 

Congressional action is needed to bring clarity and reestablish protection for our most critical 
aquatic resources. H.R. 2421 offers a simple fix by clearly stating congress’ intent to restore the 
Clean Water Act protections that existed prior to the SWANCC ruling in 2001 . The bill draws on 
long-established practice and regulation by defining “waters of the United States” in a manner 
nearly identical to the definition used in Corps of Engineers and Environmental Protection 
Agency regulations for over 30 years. 

Importance of Wetlands and Headwater Streams 

The biodiversity found in wetlands is comparable to the biodiversity found in tropical rainforests 
or coral reefs. Wetlands are critical to the survival of many species of amphibians, reptiles, 
mammals, fish, plants, and especially birds. While wetlands cover only five percent of land area 
in the United States, 31 percent of our plant species are found in wetlands. Wetlands also provide 
habitat needed by a number of species with significant economic and recreational importance. 

For example, of the 10 to 12 million waterfowl in the continental United States, two-thirds 
reproduce in the prairie pothole wetlands of the Midwest. Additionally, approximately 70 percent 
of the United States’ commercial and recreational fishing industry consists of wetland-dependent 
fish and shellfish species.^ Wetlands also provide significant socio-economic services, such as 


' Ducks Uniimited, The SWANCC Decision: Implications for Wetlands and Waterfowl (September 2001). 

^ U.S. Environmental Protection Agency, Functions and Values of Wetlands (September 2001), EPA 843-F-0!-002c 
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storing water during floods, filtering the water supply, stabilizing stream banks and providing 
recreational and educational opportunities. ^ 

Despite their rich biodiversity and economic value, wetlands continue to be damaged or 
destroyed. Nationwide, approximately 60,000 acres of wetlands are converted each year. More 
than half of the estimated 220,000 acres of wetlands that originally existed in the low'er United 
States have been drained, filled, or otherwise converted. Twenty-two .states have already lost at 
least half of their original wetlands. Furthermore, the W'etlands that remain are often created Gl- 
are in poor condition in comparison with wetlands that have been lo.st. 

Isolated wetlands, which are those that will likely lose some degree of federal protection in the 
wake of the SWANCC and Rapanos cases, are particularly rich in biodiversity. A 2005 study by 
NatureServe^ quantifies the tremendous biodiversity supported by geographically isolated 
wetlands. Of 276 wetland ecological systems found in the United States, this study identified a 
total of 8 1 (29 percent) distinct types of wetlands that tend to be geographically isolated from 
navigable waters and thus likely outside the jurisdiction of Section 404 of the Clean Water Act 
based on the SWANCC decision. These 81 wetland types support: 

• 274 species of at-risk*' plants and animals, with 35 percent of these species found only in 
isolated wetlands; 

• 86 plant and animal species listed as threatened, endangered or candidates under ESA, with 
52 percent found only in isolated wetlands; and 

• 279 at-risk vegetation associations, with 67 percent of these associations found only in 
isolated wetlands. 

Wetlands are a significant component of the Conservancy’s conservation efforts. Twenty percent 
of the total number of conservation areas in which the Conservancy has worked involve some 
wetland component. Thi.s includes the protection through fee or easement of more than 1.8 
million acres of tracts with wetlands. We have used a variety of tools such as the North 
American Wetland Conservation Act and other voluntary programs to achieve these results, but 
to achieve land.scape-scale conservation of ecologically important aquatic re.sources, it is our 
experience that these critical voluntary conservation efforts should be coupled with a common- 
sense regulatory program that protects our most ecologically valuable wetlands and streams. 

Section 404 Regulation 

We recognize that the regulatory process for protecting wetlands, rivers and streams is far from 
perfect. Many of the regulated community’s complaints about permitting delays and increased 
co.sts are valid and need to be addressed. Therefore, we support coupling legislation that clarifies 
Clean Water Act jurisdiction with reforms to the section 404 permitting process to ensure 


’ National Wildlife Federation & Natural Resources Defense Council, Joint Report, Wetlands at Risk; Imperiled 
Trca.surc,s (July 2002), available at http://www.nrdc.org/water/conservation/atrisk/wctlands.pdf 
‘‘ Thoma.s E. Dahl, U.S, Fish & Wildlife Service: Statu.s and Trends of Wetlands in the Coterminous United States, 
1986 to 1997, 9 {2000). 

" NaturcServe, Biodiver.sjty Values of Geographically Isolated Wetlands tn the United States (December 2005), 
available at http: //ww w-nature.se rve-org/puhlications/isolatedwetlands-isp . 

^ At-risk .specic.s are defined as rare, imperiled or critically imperiled species using NatureServe’s standard criteria. 
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protection for wetlands and streams while improving the predictability and reliability of 
permitting. Furthermore, we believe that existing exemptions established in section 404 of the 
Clean Water Act, e.g, farming and silvicultural activities, should be maintained and applaud the 
inclusion of a savings clause in H.R, 2421 to clarify that existing statutory exemptions will not 
be affected. 

The goal of any regulatory program should be to protect those resources that are most critical to 
restore the chemical, physical and biological integrity of the nation’s waters. This includes 
waters that may be isolated, non-navigable or that do not permanently flow, such as playa lakes 
and prairie potholes. We support the Clean Water Restoration Act for clarifying Congress’ intent 
to protect these important resources and call on Congress to take action to address this critical 
issue. 

We appreciate your consideration of these comments. If you have any question.s, please feel free 
to contact me or Jason Albritton fialbritton@tnc.org . 703-841-4105) on my staff. 
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Natural Resources Defense Council • Sierra Club • Earthjustice 
American Rivers • National Audubon Society 
U.S. PIRG • Southern Environmental Law Center 
Environmental Integrity Project • Clean Water Action 

July 19, 2007 

The Honorable James L, Oberstar, Chairman 
The Honorable John Mica, Ranking Member 
House Committee on Transportation and Infrastructure 
United States House of Representatives 
Washington, DC 20515 

RE: House Committee on Transportation and Infrastructure Hearing 
on the Status of the Nation’s Waters. Including Wetlands. Under the 
Jurisdiction of the Federal Water Pollution Control Act 

Dear Chairman Oberstar and Ranking Member Mica; 

Thank you for holding hearings on the Clean Water Act and the impact of the U.S. Supreme 
Court’s decisions in the Rapanos and SWANCC cases on the Nation’s water resources that the 
Act is designed to protect. We are grateful that the Committee is taking this first step towards 
Congressional action this session to reaffinn and clarify scope of the Clean Water Act’s 
protections. We ask that this letter, discussing our analysis of the SWANCC and Rapanos 
decisions, the effects they may have in regulating polluting activities in the waters of the United 
States, and the immediate need for a Congressional response, be entered into the record for 
today’s hearing along with the documents that are attached. 

The federal Clean Water Act is one of the Nation’s most important, effective and popular 
environmental laws. The law’s popularity is not surprising, as most Americans expect to have 
safe drinking water, clean beaches, flood protection, fish and wildlife habitat, economic 
development, and overall community health - all values that the Clean Water Act safeguards. 
While it has not yet achieved Congress’s goal of making all of the Nation’s waters safe for 
swimming, fishing, and other purposes, the Act has made tremendous progress towards this end 
over the last three decades. We know that the Committee will keep this basic premise in mind as 
it considers how to respond to the Supreme Court’s SWANCC and Rapanos decisions. 

Our organizations collectively represent millions of Americans who strongly support the 
continued effective implementation of the Clean Water Act. Accordingly, we urge Congressional 
passage of the Clean Water Restoration Act (H.R. 2421) to reaffirm longstanding federal 
safeguards for all of the Nation’s waters, including streams, wetlands, lakes, rivers, and coastal 
waters. In this testimony, we explain why this legislation is so important to the future health and 
safety of these waters. 
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Today, the stakes couldn’t be higher for the Clean Water Act. The law has one definition of 
“waters of the United States” that defines the geographic scope of many of the Act’s provisions: 
the general prohibition against discharging pollutants into waters without a permit (§ 301); the 
law’s two major permitting programs, the National Pollution Discharge Elimination System 
permits (§ 402) and the dredge and fill permits (§ 404); w'ater quality standards and total 
maximum daily loads (§ 303); the oil spill prevention and liability provisions (§311); and more. 
See, e.g., Brief of the U.S. Gov’t in Rapanos at 20 (the term ‘waters of the United States’ 
“defines the scope of regulatory jurisdiction to be exercised under other provisions of the 
CWA.”). 

Because the Supreme Court’s decisions in the SWANCC and Rapanos cases - as well as the 
EPA’s and Corps’ subsequent interpretations of those decisions in guidance to field staff- are 
interpreting the meaning of the statutory term “waters of the United States,” they have important 
implications lor all of the Nation’s waters and all forms of pollution from point sources that are 
covered by the law. 

This testimony covers several major points, including; the importance of clean water to the 
Nation’s health and prosperity, especially the importance of the tributaries and wetlands 
currently at greatest risk of pollution and destruction from loss of Clean Water Act jurisdiction; 
the historic, broad scope of the 1972 Clean Water Act; the implications of the SWANCC and 
Rapanos decisions and the EPA and Corps policy guidance issued in the wake of those cases; the 
need for a Congressional response; and finally, why the Clean Water Restoration Act is the best 
and most appropriate action for Congress to take to keep the Clean Water Act’s promise of safe 
and healthy waters for all Americans. 

We trust this testimony and the information it provides will be helpful to the Committee in its 
deliberations on this issue. Your W'ork is vital to the health of our Nation’s communities today 
and for future generations. 

Clean Water Is a Necessity 

Water is one of our most precious national assets.** As a recent EPA draft report on the state of 
the environment observes: 

The nation’s w'ater resources have immeasurable value. These resources encompass 
lakes, streams, ground water, coastal waters, wetlands, and other waters; their associated 
ecosystems; and the human uses they support (e.g., drinking water, recreation, and fish 
consuntption). The extent of water resources (their amoimt and distribution) and their 
condition (physical, chemical, and biological attributes) are critical to ecosystems, human 
uses, and the overall function and sustainability of the hydrologic cycle. 

U.S. EPA, EPA’s 2007 Report on the Environment: Science Report, External Review Draft, at 3- 
6 (May 2007). 

When Congress passed the Federal Clean Water Act Amendments of 1972, it broadly defined the 
water resources to be protected, recognizing that “[wjater moves in hydrologic cycles and it is 


2 



372 


essential that discharge of pollutants be controlled at the source”) S, Rep. No. 92-414, p. 77 
(1 972), This was a wise and elegant marriage of science and law; because all water bodies serve 
important functions in the natural environment and are part of an overall hydrologic system, the 
scope of the law had to be as broad in order to be effective. If the scope was not broad, then the 
goals of the law could not and would not be met. 

As scientists have overwhelmingly documented, small streams and wetlands perform essential 
roles in our environment, storing floodwater, filtering out and processing pollutants that would 
contaminate downstream waters, and providing critical habitat for many species of fish and other 
aquatic life. Safeguarding these waters from pollution is fundamentally important to keeping our 
drinking water sources clean and minimizing flood risks in our communities. 

The February 2007 issue of Journal of the American fVater Resources Association focuses on 
this issue by enlisting some of the foremost experts on America's waterways to discuss what role 
headwaters play in the overall status and safety of the Nation's water supply by maintaining the 
physical, chemical and biological integrity of downstream waters. As an article summarizing the 
collection observes: 

[SJcicntific evidence does not support the existenee of a bright line separating headwater 
streams from downstream waters within these integrated hydrological systems. Via 
hydrological connectivity, headwater, intermittent and ephemeral streams cumulatively 
contribute to the functional integrity of downstream waters; hydrologically and 
ecologically, they are a part of the tributary system. 

Tracie-Lynn Nadeau & Mark Cable Rains, Hydrological Connectivity Between Headwater 
Streams and Downstream Waters: How Science Can Inform Policy, .loumal of the American 
Water Resources As.sociation, 118, 129 (Feb. 2007). 

Similarly, the September 2003 issue of the Journal of the Society of Wetlands Scientists 
(available at httD ://www..sws.ori;/wetlands/ioumalsearcli.mgi?t=233 t contained numerous studies 
documenting the functions performed and values provided by wetlands, including so-called 
“isolated” wetlands. One article predicted the extent of isolated wetlands in 72 study areas based 
on a U.S. Fish and Wildlife Service (FWS) survey. The study sites included areas where specific 
types of “i.solated” wetlands were expected to occur (including Prairie Pothole marshes, playas. 
Rainwater Basin marshes and meadows, terminal basins, sinkhole wetlands, Carolina bays, and 
West Coast vernal pools). The study found that isolated wetlands constituted a significant 
proportion of the wetlands resource across the country: eight study areas had more than half of 
their wetland area designated as isolated, while 24 other areas had 20-50 percent of tlieir wetland 
area in this category. Ralph W. 'finer, Geographicaiiy Isolated Wetlands of the United States, 
(Sept. 2003) (available at ht tp://vv'ww.sws.orE,'wetlands/ioumalsearch.mgi?t=233 1. These wetlands 
perform many of the same functions as wetlands that are not considered to be geographically 
“isolated” from other waters. 


In another example, EPA studies have drawn the connection between upstream wetlands and 
headwaters in the Chesapeake Bay watershed and the physical, chemical, and biological integrity 
of the Chesapeake Bay and its navigable tributaries downstream. These EPA Region 111 studies 



373 


that encompass the Chesapeake Bay watershed show that headwater streams (first and second 
order streams) comprise about half of the many st^e^s in the Bay watershed, and about half of 
these headwater streams flow intermittently at times. Consolidated EPA Region HI Response to 
the Advanced Notice of Proposed Rulemaking on the Clean Water Act Regulatory Definition of 
“waters of the United Stales” at 1 0, Appendix E at 3 (2003) (attached). The EPA Region 111 
studies show that about 36% of the area’s remaining wetlands are associated with headwaters. 

So, the watershed’s non-navigable streams and adjacent wetlands comprise a large percentage of 
the watershed’s hydrologic system. 

Similarly, EPA Region 111 compiled studies within the Chesapeake Bay watershed demonstrating 
that many of these remaining wetlands remove up to 90% of nitrogen and phosphorus pollution 
from runoff Id., Appendix D at 13-14. Nitrogen and phosphorus pollution cause eutrophication, 
the most significant threat to Chesapeake Bay watershed restoration. See, e.g., Chesapeake 2000 
Agreement, Water Quality Protection and Restoration, at 5 (available at 
http://vvww.clie.sapeakebav.rieiyagreement.htm l. 

Nationwide, smaller streams are a significant percentage of the overall hydrologic system. 
According to the U.S. Environmental Protection Agency (EPA), first-order (“start reach”) 
streams comprise 53 percent of total stream miles, and intermittent (including ephemeral) 
streams comprise 59 percent of the total.’ Over 100 million Americans get their drinking water 
from public supply systems that intake water from these streams; in 27 states, more than 1 
million residents get drinking water from these streams.^ These headw'ater and intermittent 
streams also are utilized as discharge points for wastewater for over 14,000 industrial and 
municipal facilities with individual NPDES permits under the Clean Water Act.^ If federal anti- 
pollution safeguards for these streams arc significantly constricted, pollution could jeopardize 
public health as well as the physical, chemical, and biological integrity of these waters. 

The Jurisdictional Scone of the Clean Water Act Is Broad 

It is clear that the intent of Congress when passing the Clean Water Act was to embrace the 
broadest possible definition of “navigable waters” when it defined that tenn as “all waters of the 
United States.” 

By the 1960s, the deterioration of the Nation’s waters was alarmingly evident. Symbolic of their 
disastrous state was the Cuyahoga River, running through Cleveland, Ohio into Lake Erie. It 
became so polluted with industrial waste in the 1950s and 1960s that it caught fire on more than 
one occasion. Lake Erie itself became so polluted from municipal and industrial waste and 
agricultural ninoff that it supported algae blooms forty miles long and was projected to become 
biologically dead. Spills off tire coast of California blanketed hundreds of miles of coastline with 
oil. Waterways in many cities across the country were reduced to nothing more than sewage 
receptacles for industrial and municipal waste. The rate of wetlands loss was approximately 


' See Letter of January 9, 2006 (mistakenly date stamjied January 2005) ftom Benjamin Grumbles, Assistant 
Administrator of EPA. 

^ See attached, ‘Table 1 : State by Sate NHD Analyses of Stream Categories and Drinking Wata Daa” (prepared by U.S. EPA). 

' attached, “ State by State Analyses of Individual NPDES Pamits on NtiD IntcrmittHit/Ephemcral and “Start Reach” Streams 
That Have Ixrcatioti Data in rcs” (prqrared by U.S. EPA). 
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450,000 acres per year."' Leaving the problem to individual states to resolve and piecemeal 
federal law was an approach that was clearly not working. 

Public outcry demanded a strong response. There was a general - and accurate - perception that 
past approaches relying on state-by-state water quality standards alone was not cleaning up the 
waters and, indeed, waters were becoming more polluted. There was clearly a need for a broader 
federal role to address water pollution. 

Legislative History Confirms the Intended, Broad Scope of Protection 

And Congress responded. The 1972 Act was hailed as the first truly comprehensive federal 
water pollution legislation. Congressman Blatnik, Chairman of the House Public Works 
Committee, characterized it as a “landmark in the history of environmental legislation.” 2 
Legislative History of the Water Pollution Control Act Amendments of 1972, Ser. No. 93-1, 

1269 (1973). Senator Randolph, Chairman of the Senate Committee on Public Works said, “[i]t 
is perhaps the most comprehensive legislation that the Congress of the United States has ever 
developed in this particular field of the environment.” Id. 

The law's comprehensive nature W'as largely in recognition that existing water pollution laws 
were a failure. As Senator Edmund Muskie told the Senate when introducing the bill that was to 
become the new Clean Water Act: “The committee on Public Works, after 2 years of study of the 
Federal water pollution control program, concludes that the national effort to abate and control 
water pollution is inadequate in every vital aspect .” 117 Cong. Rcc, 17397 (daily ed, Nov, 2, 
1971) (emphasis added). 

The very first sentence of the 1972 statute states “The objective of this chapter is to restore and 
maintain the chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 
1251.* To achieve this objective. Congress adopted a genera! prohibition on discharging 
pollutants from point sources into “navigable waters” without a permit 33 U.S.C. §§ 131 1(a), 
1362(12), and gave the fullest effect to this and other provisions of the law by defining that term 
as “waters of the United States.” 33 U.S.C, § 1362(7). 

Both the House and Senate versions of the bills to amend the Federal Water Pollution Control 
Act (FWPCA) were vvritten to expand federal authority to control and ultimately eliminate 
discharges of water pollution across the country.* Both the House and Senate sought to 
restructure the nation’s federal authority to control water pollution while drawing upon much of 
the language of earlier versions of the FWPCA as well as the Rivers and Harbors Act (RHA). 


'' Prayer et.al. “Status and Trends of Wetlands and Deepwater Habitats in the Conterminous United States, 1950s to 
!970s,” USFWS National Wetlands Inventory (April 1983). 

' The House report explains, “The word ’inlegrily’... is intended to convey a concept that refers to a condition in 
which the natural structure and function of ecosystems is maintained.” H.R. Rep. No. 92-91 i at 76-77 (1972). 
Simiiarly, the Senate report stated, “Maintenance of such integrity requires that any changes in the environment 
resulting in a physical, chemical or biological change in a pristine w'aterbody be of a tenrporary nature, such that by 
natural processes, within a few hours, days or weeks, the aquatic ecosystem will return to a state functionally 
identical to the original.” 1972 U.S.C.C.A.N. at 3742. 

‘H.R. 1 1896, 92nd Cong. (1971); S. 2770 92nd Cong (197p.,, 
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Thus, in their respective bills, both bodies initially borrowed the term “navigable waters” from 
the RHA, and included a definition that itself used the term “navigable.”' 

However, in the reports discussing their respective versions of the legislation, both the House 
and Senate expressed concern about potential narrow interpretations of which waters they 
intended to be covered by the Act. 

The House Public Works Committee stated its concern as follows: 

[0]ne term that the Committee was reluctant to was define the term “navigable waters.” 
The reluctance was based on the fear that any interpretation would be read narrowly. 
However, this is not the Committee’s intent. The Committee fully intends that the term 
“navigable waters” be given the broadest possible constitutional interpretation 
unencumbered by agency determinations which have been made or may be made for 
administrative piuposes.” 

The Senate Committee on Public Works stated: 

Through a narrow interpretation of the definition of interstate waters the implementation 
of 1965 Act was severely limited. Water moves in hydrologic cycles and it is essential 
that discharges of pollutants be controlled at the source.’ 

While the House report focused upon the need for a broad constitutional interpretation of the 
Act’s scope, and the Senate report spoke to the scientific reality of waters being interconnected, 
both bodies signaled their desire not to constrain the reach of the Act to those waters previously 
protected primarily on the grounds of navigability. 

When the House and Senate met in conference committee, they took an additional step to ensure 
that the definition of “navigable waters” did not result in unduly narrow interpretations. As 
discussed in the report of the Conference Committee, the House version of the definition was 
accepted into the final bill, but the word “navigable” was deleted from the definition. Thus, the 
new definition read as follows: “The term ‘navigable waters’ means waters of the United States, 
including the territorial seas.”’® 

The Conference report spoke to this change, using the exact terminology of the earlier House 
Public Works Committee report in confirming that the term “must be given the broadest 
constitutional interpretation,” and expressing that the interpretation of this definition must be 
“unencumbered by agency determinations which have been made or may be made for 
administrative purposes.”' ' 


’ In the Senate, the earlier definition read “the term navigable waters means the navigable waters of the United 
States, portions thereof, and the tributaries thereof, including the territorial .seas and the Great Lakes. S. 2770, 92nd 
Cong. § 502(h) (1971). The House bill’s initial definition read, “The term ‘navigable waters’ means the navigable 
waters of the United States, including the territorial seas.” H.R. ! !896, 92nd Cong. § 502(8) (1971). 

* H.R. Rep. No. 92-9 1 1 at 1 3 1 ( 1 972). 

’S. Rep No. 92-414 at 77 (1971). 

S, Rep. No. 92-1236 at 144 (1971). 

" H.R. Conf Rep. No, 92-1465 (1972). 
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Finally, the debate in Congress on final passage of the Act confirmed the conferenee report’s 
intent that the law be given broad application. For example. Congressman John Dingell Jr, 
explained the definition in his statement to the House on the conferenee committee bill: 

The eonference bill defines the term “navigable waters” broadly for water quality 
purposes. It means all “the waters of the United States” in a geographical sense. It does 
not mean “navigable waters of the United States” in the technical sense as we sometimes 
see in some laws,'^ 

After reviewing the broad extent of the Commerce Clause authority, Representative Dingell went 
on to state; 

Thus, this new definition clearly encompasses all water bodies , including main streams 
and their tributaries, for water quality purposes. No longer are the old, narrow definitions 
of navigability, as determined by the Corps of Engineers, going to govern matters 
covered by this bill. Indeed, the conference report states on page 144: The conferees fully 
intend that the term navigable waters be given the broadest possible constitutional 
interpretation unencumbered by agency determinations which have been made or may be 
made for administrative purposes.^^ 

Thus, Congress quite intentionally expanded the Act’s jurisdictional scope in 1972 because of 
the new and ambitious water pollution reduction goals of the Act. For this reason, Congress 
chose not to retain the traditional definition of the jurisdictional term “navigable waters” from 
the Rivers and Harbors Act or limit its jurisdictional reach as in earlier versions of the FWCPA.'’* 
Instead, Congress deleted the word “navigable” from the “navigable waters” definition of the 
1972 Act, thereby asserting federal jurisdiction over all “waters of the United States” as 
necessary to achieve its stated objective to rid the Nation’s waters of pollution. 

Historically, the law has been construed by the courts to apply to a wide variety of waters. Long 
before Rapanos and SWANCC, the Supreme Court recognized that the Act was designed to 
establish “an all-encompassing program of water pollution regulation,” and “applies to all point 
sources and virtually all bodies of water .” Inti Paper Co. v. Ouellette, 479 U.S. 481, 492 (1987) 
(emphasis added; internal quotations omitted); see also U.S. v. Earth Sciences, Inc., 599 F.2d 
368, 375 (10th Cir. 1979) (“It seems clear Congress intended to regulate discharges made into 
every creek, stream, river or body of water that in any way may affect interstate commerce,”); 
NRDC V. Callaway, 392 F.Supp. 685, 686 (D.D.C. 1975) (“Congress by defining the term 
‘navigable waters’ ... to mean ‘the waters of the United States, including the territorial seas,’ 
asserted federal jurisdiction over the nation’s waters to the maximum extent permissible under 
the Commerce Clause of the Constitution.”). 


'Mis Cong. Rec. 33 at 756-57 (Oct. 4, 1972) (emphasis added). 

” See House consideration of the report of the Conference Committee, Oct. 4, 1 972, compiled in Legislative Histoiy 
of the Water Pollution Control Act Amendments of 1972, Ser. No. 93-1, 93rd Cong. (1973), at 250-251 (emphasis 
added). 

” Again, as noted above, the definition of “navigable water” in earlier version of the FWCPA had made e,\pre3s 
reference to “navigability.” 21 1 80 Stat. 1253. 
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Many of the protections built into the Clean Water Act - including the requirement that point 
sources discharging pollutants into waters must have a permit - are triggered only when the body 
of water in question is a “water of the United States.” See 33 U.S.C. § 13n(a) (generally 
prohibiting the “discharge of any pollutant” without compliance with other requirements of the 
Act); id. § 1362(12) (defining “discharge of a pollutant” to mean “any addition of any pollutant 
to navigable waters from any point source”); id. §“1362(7) (defining “navigable waters” to mean 
“the waters of the United States”). Likewise, the Act's core permit program - the § 402 National 
Pollutant Discharge Elimination System program’^ - applies to “navigable waters,” i. e. , to “the 
waters of the United States.” § 502(7). Accordingly, the evolution of § 402 offers highly relevant 
contextual evidence concerning the proper interpretation of the § 502(7) definition. 

The § 402 NPDES program was designed to supersede the preexisting permit program under the 
1 899 Refuse Act. Section 402 provides that permits previously issued under the Refuse Act 
would thenceforth constitute NPDES permits, and that no further Refuse Act permits would be 
issued. 33 U.S.C. §§ 1342(a)(4) <fe (5). Tellingly, the 1899 Refuse Act does not merely govern 
discharge into traditionally navigable waters. To the contrary, it encompasses discharge “into any 
navigable water of the United States, or into any tributary of any navigable water from which the 
same shall float or be washed into such navigable water.” 33 U.S.C. § 407 (emphasis added). 

Thus, to conclude that non-navigable tributaries of traditionally navigable waters are exempt, one 
would have to believe that the 1 972 Congress cut back the geographic scope of the predecessor 
statute.’* The notion that Congress intended any such cutback is untenable. To the contrary, 
faced with rivers literally catching fire due to pollution, see U.S. v. Ashland Oil & Transp. Co., 
504 F.2d 1317, 1326 (6th Cir. 1974), the 1972 Congress concluded that “the previous legislation 
was ‘inadequate in every vital aspect’” - and responded by enacting a “comprehensive” statute 
whose intent “was clearly to establish an all-encompassing program of water pollution 
regulation.” Milwaukee v, Illinois, 451 U.S. 304, 318&319n. 10(1 981) (emphasis added). In 
direct contradiction to this approach, exclusion of certain non-navigable tributaries (as suggested 
by some polluting industries) would dramatically shrink federal water pollution regulation back 
to a narrow geographic scope not seen since the McKinley Administration in the lO** century. 

The 1 977 Amendments to the Act further confirm the inclusive nature of the law’s scope. 

During the deliberations on those amendments, attempts were made to narrow the waters covered 
by the Clean Water Act (and by the Refuse Act). Under the proposed narrowing language, the 
permitting safeguards of those statutes would have encompassed only traditionally navigable 


Section 402 authorizes issuance of permits for “the discharge of any pollutant,” 33 U.S.C. § 1342(a)(1), and § 502 
defines “discharge of a pollutant” as the addition of a pollutant “to navigable waters.” Id. § 1362(12). 

Indeed, the cutback would be dramatic. See Letter of Jan 9, 2006 from Benjamin Grumbles, Assistant 
Administrator of EPA, attached as appendix to Brief Amietts Curiae of Assn, of State Wetlands Managers in 
Rapanos, 2006 WL 139206 (Jan, 13, 2006) (estimating that over half of all U.S. streams are not traditionally 
navigable); Lance D. Wood, Don’t Be Misled; CWA Jurisdiction Extends to Ail Non-Navigable Tributaries of the 
Traditional Navigable Waters and to Their Adjacent Wetlands, 34 EnvtI. L, Rptr. 10187, 10193 n.32 (2004) (in the 
Missouri River watershed, there are by conservative estimate 559,669 miles of traditional navigable waters plus 
tributaries, of which traditional navigable waters represent ohly 3,151 miles — less than 1%). Even if only a fraction 
of these tributaries were to be left out of the scope of the Clean Water Act’s protections - such as those lacking 
“relatively permanent flow” or a demonstrable “significant nexus” to traditional navigable waters - the water 
pollution impacts would be significant. 
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waters, together with wetlands that were both “contiguous or adjacent” to such waters and 
“periodically inundated.” See, e.g,. Legislative History of the Clean Water Act of 1977 (October 
1978), at 901 . Numerous Senators objected to the proposal as a significant weakening of the law 
and stressed that excising certain waters would undermine the basic structure of the Act. For 
example, Senator Baker emphasized that 

[cjomprehensive jurisdiction is necessary not only to protect the natural environment but 
also to avoid creating unfair competition. Unless Federal jurisdiction is uniformly 
implemented for all waters, dischargers located on nonnavigable tributaries upstream 
from the larger rivers and estuaries would not be required to comply with the same 
procedural and substantive standards imposed upon their downstream competitors. 

Id. at 920. Although the proposed narrowing language was included in the House bill, the Senate 
- and ultimately Congress as a whole - rejected it. See U.S. v. Riverside Bayview Homes, Inc., 
474 U.S. 121, 136-37 (1985) (discussing the 1977 debate and Congress’ ultimate abandonment 
of any effort to narrow the definition of “waters”). 

A Broad Scope of Protection is Needed Because it Affects Numerous Clean Water Act 
Programs 

As noted above, the Clean Water Act has one definition of “waters of the United States” that is 
the same for all of the Act’s provisions. See, e.g., Brief of the U.S. Gov’t in Rapanos at 21 (“the 
term 'waters of the United States’ “defines the scope of regulatory jurisdiction to be exercised 
under other provisions of the CWA.”). In particular, because CWA section 301(a) broadly 
prohibits the discharge of any “pollutant” to such waters from any “point source” without a 
permit, see 33 U.S.C. §§ 131 1(a), 1362(12), the “waters of the United States” are the same, 
irrespective of whether the pollution is regulated by a permit under the National Pollutant 
Discharge Elimination (NPDES) program of CWA § 402 or the “dredge-and-ftll” program of § 
404. See id § 1342(a) (providing for NPDES permits for “discharge of any pollutant”), § 
1362(12) (“[l]he term ‘discharge of a pollutant’ . . . means . , . any addition of any pollutant to 
navigable waters from any point source”), § 1344(a) (providing for permits for “discharge of 
dredged or fill material into the navigable waters”)) see also Oral Argument Transcript, Rapanos 
V. U.S., at 57 (Feb. 21, 2006) (statement of Solicitor General Clement) (“whatever this Court 
decides for purposes of the 404 jurisdiction, it’s necessarily deciding for purposes of the 402 
jurisdiction of the EPA.”).’’ 

In their continuing quest for loopholes that would allow them to spill oil into our Nation's 
precious waters, American Petroleum Institute (API) and Marathon Oil Company have mounted 
a facial attack on a 2002 Environmental Protection Agency regulation defining which waters are 
protected by Clean Water Act § 3 1 1 - the Act's principal safeguard against oil spills. The 


At least some of the opponents of the Clean Water Restoration Act even concede that the definition of “waters of 
the United States” applies to Clean Water Act programs beyond the § 404 dredge and fill permit program. See 
Waters Advocacy Coalition, Reasom Ta Oppose the “Clean Water Restoration ,4ct of 2007, " H.R, 2421 (noting that 
the definition of “waters of the U.S.” affects waters subject to water quality standards, effluent limitation guidelines 
(which are relevant to the Act’s § 402 NPDES permit program) and, the setting of Total Maximum Daily Loads 
(TMDLs)); see also Brief of Amici Curiae Croplife America et al., Rapanos v. U.S., at 4 (Dec. 5, 2005). 
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statutory tenn “navigable waters” and its definition as “waters of the United States” govern the 
scope of this program as well.’® 

The Supreme Court’s Decision in SWANCC 

Despite the clear legislative history and purpose of the Clean Water Act, previous Supreme 
Court precedent in Riverside Bayview and Oulelle, and numerous lower court cases broadly 
interpreting the jurisdictional scope of the law, in 2001, the Supreme Court - in Solid Waste 
Agency of Northern Cook County V. U.S. Army Corps of Eng’rs, 531 U.S. 159(2001) 
CSWANCC') ■“ held that non-navigable, intrastate, “isolated” waters could not be classified as 
“waters of the United States” solely based on the government’s so-called “Migratory Bird Rule,” 
w'hich protected aquatic habitat used by migrating birds. 

The holding itself was narrow, but the opinion contained language that encouraged numerous 
additional attacks on legal protection for waters that are not traditionally navigable. In the wake 
of SWANCC, the courts generally did not read the decision broadly, though it still did lead to a 
cut back on legal protections. See, e.g., U.S. v. Rapanos, 376 F.3d 629, 638 (6th Cir, 2004) (“the 
majority of courts have interpreted SWANCC narrowly to hold that while the CWA does not 
reach isolated waters having no connection with navigable waters, it does reach inland waters 
that share a hydrological connection with navigable waters”). 

Advanced Notice of Proposed Riilemakins and 2003 Guidance 

Following SWANCC, on January 15, 2003, the EPA and Army Corps of Engineers published an 
Advance Notice of Proposed Rulemaking (ANPRM) raising questions about the jurisdiction of 
the Clean Water Act. Simultaneously, they released a guidance memo to their field staff 
regarding Clean Water Act jurisdiction over certain so-called “isolated,” non-navigable, 
intrastate waters (the term “isolated” waters appears nowhere in the Clean Water Act itself, but 
was a tenn used by the Court in SWANCC). The agencies claimed these actions were necessary 
because of the SWANCC case, but both the guidance memo and the ANPRM went far beyond the 
Court’s holding. 

The guidance took effect right away and had an immediate impact on many of the Nation’s 
wetlands, creeks, ponds, and streams. It told the Corps and EPA staff to stop asserting 
jurisdiction over so-called “isolated” waters without first obtaining permission from 
headquarters. 68 Fed. Reg. 1991, 1997-98 (Jan. 15, 2003) (“field staff should seek formal 
project-specific HQ approval prior to asserting jurisdiction over waters based on other factors 
listed in 33 CFR 328.3(a)(3)(i)-{iii).”). No similar instructions were issued to get permission 
before allowing unregulated pollution or destruction of these waters by determining that they 
were not subject to Clean Water Act jurisdiction. The EPA itself estimated that as many as 20 
million acres of wetlands - 20 percent of the remaining wetlands in the continental U.S. - were 
“isolated,” meaning they were placed at risk of losing federal CWA protections under the 2003 


'* Ironically, in ttieir briefs in this case, API cites to Congressman Dingell’s famous floor statement - explaining 
how the conferees gave broad meaning to the term "navigable waters” - to try to claim that the 1 972 legislation 
meant the exact opposite, that is, that Congress was primarily concerned with navigability. Congressman Dingcll 
submitted an amicus brief in that case to dispel that argument. 
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policy. See Eric Pianin, Administration Establishes New Wetlands Guidelines: 20 Million Acres 
Could Lose Protected Status, Groups Say, Wash. Post, Jan. 1 1, 2003, at A5 (“The new regulation 
would shift responsibility from the federal government to the states for protecting as much as 20 
percent of the 100 million acres of wetlands in the Lower 48 states, according to official 
estimates.”). 

The ANPRM announced the administration’s intention to consider even broader changes to 
Clean Water Act coverage through rulemaking. Specifically, in the Federal Register notice, the 
agencies questioned whether there is any basis for asserting Clean Water Act jurisdiction over 
any so-called “isolated” water, even those used in or affecting interstate commerce. 

Fortunately, overwhelming opposition to the proposed rulemaking from Congress (including 21 8 
members of the House); state water pollution control, fish and wildlife, and natural resources 
agencies; hunting and angling groups; environmental organizations;'^ and the public (over 
130,000 individual citizens submitted comments, overwhelmingly in the negative) caused then- 
EPA Administrator Michael Leavitt to announce that the administration was dropping the 
rulemaking idea.^" 

However, the EPA did not withdraw the guidance, but left it in place (including its biased, one- 
way policy requiring staff to call for permission to protect waters but not for permission to 
authorize their destruction or degradation). Using data provided by the agencies, it is estimated 
that the Corps has been making well over 1000 SWANCC-telated “no jurisdiction” 
detemiinations a year, yet in the 4 years since the ^003 policy was adopted, fewer than 20 cases 
were elevated to EPA or Corps headquarters by field staff seeking to assert jurisdiction over 
disputed waters.^' 

In an August 2004 report based upon Corps of Engineers’ records, Earthjustice, the National 
Wildlife Federation, Natural Resources Defense Council, and Sierra Club found numerous 
examples of the Corps using the SWANCC decision and the 2003 guidance to decline jurisdiction 
over waters that clearly were covered by the Clean Water Act. The case studies in the report 
indicated that Corps districts around the country refused to assert jurisdiction over obviously 
significant waters including an 86-acre lake, a 150-mile-long river, a 4000-acre tract of wetlands, 
and a 70-mile-long canal - leaving these waters and many others across the nation vulnerable to 
pollution and destruction. See Earthju-Stice, NWF, NRDC, and Sierra Club, Reckless Abandon: 
How the Bush Administration is Exposing America ’s Waters to Harm, Aug. 2004 (available at 
hltp:/ / w\vv v .earthiustice.org,' 'li brar\7reDorts/C\VA Jurisdiction 8-12-04.pdf ). 

On May 1 8, 2006, the U.S. House of Representatives voted 222-198 to approve an amendment 
that vvould block the use of federal funds to implement the illegal 2003 policy. Flowever, the 


” The comments submitted by national environmental organizations, many of which join this testimony to the 
Committee today, are attached. We are also submitting a data disk containing many of the materials cited in these 
groups’ comments. We respectfully request that this material be included in the record. See also 
http://www.earthius ti ce.ora/iibrarv/policv factsheelS:tcomments-from-earthiustice.pdf . 

® See Rapanos, Stevens, J., Dissenting Opinion, n.4 (describing agencies’ effort to revise regulations and noting that 
“almost all of the 43 States to submit comments opposed any significant narrowing of the Corps’ jurisdiction - as 
did roughly 99% of the 133,000 other comment submitters”). 

See attached document, “No Jurisdiction Determinations Resulting from SWANCC Jan. - Mar. 2004.” 
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Senate did not pass an EPA-Interior appropriations bill in 2006, so the House amendment did not 
become law, and the EPA and Corps have continued to follow this policy, despite the 
overwhelming, bipartisan opposition to it - and despite the harm that it has already caused. 

The Ramnos Decision and Its Three Major Opinions 

Although the claims of those opposed to Clean Water Act protections were largely rejected by 
the lower courts in the wake of SIVANCC, in October 2005 they were able to convince the 
Supreme Court to take up tw'o other cases — United States v Rapanos and Carahell v. U.S. Army 
Corps of Engineers - that together questioned the extent to which the law protects non-navigable 
tributaries and their adjacent wetlands. 

In the Rapanos and Carahell cases, the Bush administration argued that the Clean Water Act and 
its implementing regulations properly encompass and protect both tributaries of “traditionally 
navigable” waters and the w'etlands adjacent to these tributary' streams and rivers. This position 
was supported by briefs filed by more than 30 State attorneys general and nine members of 
Congress who helped pass the Clean Water Act in 1972, its amendments in 1977, or both. Also 
filing briefs in favor ot the government’s position were: four former FiPA administrators who 
served under Republican and Democratic administrations; a coalition of hunting and angling 
groups and businesses; state water pollution control officials, wetland managers, fish and wildlife 
agencies, and floodplain managers; New York City; numerous western resources councils; 
Macomb County (MI); and many environmental, public health and conservation groups. 

The Rapanos petitioners and some supporting organizations argued that the Clean Water Act 
does not protect non-navigable tributaries and only covers those wetlands directly adjacent to 
traditionally navigable waters. In its decision (which addressed the two consolidated cases) 
the Supreme Court had no majority opinion but split 4-1-4 in its analysis of the Clean Water Act 
and the extent to which the law covers tributaries and wetlands. Rapanos v. U.S., 126 S.Ct. 2208 
(2006). Consequently, the Court did not invalidate the agency’s existing rules, but the various 
opinions suggested three different tests for detemiining whether streams and other tributaries and 
wetlands adjacent to those waters remain under the scope of the Clean Water Act, 

The four-justice plurality, in an opinion written by Justice Scalia, would significantly limit the 
law’s scope. Focusing on a 1954 dictionary definition of “waters” more than the language, 
purpose, or history of the Clean Water Act (a law he characterized as “tedious”), Justice Scalia, 
joined by Chief Justice Roberts and Justices Thomas and Alito, concluded that: 

[Tlhe phrase ‘the waters of the United States’ includes only those relatively permanent, 
standing or continuously flowing bodies of water ‘fonning geographic features’ that are 
described in ordinary parlance as ‘streamsj,] . . . oceans, rivers, [and] lakes.’ . , , The 
phrase does not include channels through which water flows intermittently or 
ephemerally, or channels that periodically provide drainage for rainfall. 


The petitioners in the Carahell advanced a more limited argument, claiming that it was impermissible for the 
Corps to regulate a wetland as “adjacent” to a protected water body - and therefore subject to the CW A - if it lacked 
a hydrological connection with the water body. Brief of Petitioners, Carahell v. U.S. Army Corps ofEng'rs, at 12- 
13 (Dec. 2, 2005). 
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Id. at 2225 (plurality opinion). The opinion also would require wetlands to have a “continuous 
surface connection” to such waters to be protected. Id. at 2226. The opinion even seems to 
indicate that the plurality might believe that water bodies must be interstate (or connected to 
interstate waters) in order to be “waters of the United States.” Id. at 2220 n.3 (stating that the 
phrase “of the United States” traditionally “excludes intrastate waters, whether navigable or not” 
and suggesting that the CWA’s use of the phrase “retains some of its traditional meaning”). 

Justice Kennedy would require the agencies to show a physical, biological, or chemical linkage - 
a “significant nexus” ~ between a water body and an actually navigable one in order for it to be 
protected. Id. at 2248 (Kennedy, J., concurring). For tributaries, Justice Kennedy says that, 
applied consistently, existing rules “may well provide a reasonable measure of whether specific 
minor tributaries bear a significant nexus with other regulated waters to constitute ‘navigable 
waters’ under the Act.” Id. at 2249. For wetlands adjacent to non-navigable tributaries, Justice 
Kennedy suggested that a “significant nexus” could be shown in different ways, depending on 
the kind of water to which the wetland is adjacent, . Id. (“When the Corps seeks to regulate 
wetlands adjacent to navigable-in-fact waters, it may rely on adjacency to establish its 
jurisdiction. Absent more specific regulations, however, the Corps must establish a significant 
nexus on a case-by-case basis when it seeks to regulate wetlands based on adjacency to 
nonnavigable tributaries,”). 

While he concurred that the cases should be remanded. Justice Kennedy completely rejected 
Justice Scalia's reasoning. Indeed, he stated that Justice Scalia’s plurality opinion “is 
inconsistent with the Act’s text, structure, and purpose.” Id. at 2246. 

In dissent, Justice Stevens, joined by Justices Souter, Ginsburg and Breyer, said that the existing 
agency regulations reflect a reasonable interpretation of the statutory phrase “waters of the 
United States,” especially in light of the Court's unanimous 1985 decision in US v. Riverside 
Bawiew Homes, which upheld the application of these very same rules. Id. at 2255. While 
rejecting the rationale of both of the other opinions, these four justices stated that, since they 
would protect all of the waters that Justice Scalia's test would protect and all of the ones Justice 
Kennedy’s test would protect, the agencies should continue to protect streams and wetlands if 
they qualify under either test. Id. at 2265 & n. 14. 

On the whole, then, the Supreme Court’s decision raises several significant issues and new 
concepts of Clean Water Act jurisdiction. We hope the Committee - and Congress as a whole - 
will take these varying interpretations into consideration when determining how to respond to the 
Supreme Court’s decision. See id. at 2236 (Roberts, C.J., concurring) (“no opinion commands a 
majority of the Court on precisely how to read Congress’ limits on the reach of the Clean Water 
Act.”), Although Justice Kennedy’s test may well permit the law to continue to reach many of 
the same waters it historically had been interpreted to protect, the practical effect of his approach 
is to make numerous jurisdictional questions subject to a vague case-specific analysis. See id. at 
2250 (Kennedy, J., concurring) (“[T]he end result in these cases and many others to be 
considered by the Corps may be the same as that suggested by the dissent, namely, that the 
Corps’ assertion of jurisdiction is valid. Given, however, that neither the agency nor the 
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reviewing courts properly considered the [significant nexus] issue, a remand is appropriate, in 
my view, for application of the controlling legal standard.”). 

The Aftermath ofRapanos 

What water bodies remain protected by the federal Clean Water Act after Rapanosl It depends 
on whom you ask. 

There is no five-Justice majority rationale in Rapanos for restricting jurisdiction over wetlands 
adjacent to non-navigable tributaries;^^ indeed no specific water was determined to be non- 
jurisdictional in Rapanos. Likewise, as noted above, the Court’s holding in SWANCX' was 
ultimately a narrow one that permits the agencies to protect geographically “isolated” water 
bodies based upon factors other than the “Migratory Bird Rule.” Consistent with these 
principles, the agencies charged with implementing the law could continue to protect the 
Nation’s water bodies identified in their regulations, and provide meaningful guidance for their 
field staff and the public, showing how to develop the facts that will help support jurisdiction 
(i.e., relationship to interstate commerce for “isolated” waters and “significant nexus” or 
“continuous surface connection” for wetlands adjacent to non-navigable tributaries), 

How'ever, there are strong indications from the past year of living with Rapanos that not all will 
follow this more protective view of the decision. Rather, as discussed below, already there have 
been a number of interpretations of the Rapanos decision and its conflicting opinions, with the 
net result being that confusion still reigns. 

Many Cases, Many Approaches 

The first court to deal with Rapanos following the Supreme Court’s decision is an important 
example of the kinds of problems the 4-1-4 split opinions could unleash. In United States v, 
Chevron Pipeline Company, 437 F.Supp.2d 605 (N.D. Tex., 2006), the government sought civil 
fines under the Clean Water Act against Chevron for spilling approximately 126,000 gallons of 
crude oil from a corroded pipeline. The oil spill flowed into an unnamed tributary and a water 
body known as Emiis Creek, an intermittent stream near Snyder, Texas. ChetTon contended that 
there was no flowing water in the Creek or its tributarj' during August, September, and October 
of 2000 when the spill (and the company’s initial cleanup actions) occurred. The Bush 
administration’s Justice Department argued that the fact that there was not flow in the stream at 
the time of the spill did not mean that the stream was not protected by the Clean Water Act.^'’ 

The government contended that, during those times of the year that there was flow in the Creek, 


“ As discussed further below, EPA and the Corps, among others, have interpreted the Rapanos opinion to place 
limitations on non-navigable tributaries themselves, as opposed to litniting the decision to the wetlands adjacent to 
non-navigable tributaries. We believe this is in error. Justice Kennedy indicated that the Corps could properly 
assert categorical jurisdiction over tributaries by applying its regulations consistently, 126 S. Ct. at 2249 (noting 
that the Corps asserted jurisdiction over tributaries having an "ordinary' high water mark" under § 328.3(e), Justice 
Kennedy concluded; ‘'Assuming (this standard] is subject to reasonably consistent application, it may well provide a 
reasonable measure of whether specific minor tributaries bear a sufficient nexus with other regulated waters to 
constitute ‘navigable waters’ under the Act.”) (citation omitted). Indeed, both Rapanos and SWANCC involved 
water bodies in categories other than tributaries (“other waters” and “(w]etlands adjacent to waters," respectively). 
^"BriefoftheU.S. at2-3. 
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there was an unbroken connection from the stream to Rough Creek and then to the Double 
Mountain Fork of the Brazos River.^’ 

In its decision, the court noted that there was no majority opinion in Rapanos, and in trying to 
make sense of the Supreme Court’s decision, found that Justice Kennedy’s “signifieant nexus” 
test was not suffieiently eiear to follow as a guide to the lower eourts. See 437 F.Supp.2d at 613 
(“[bjecause Justice Kennedy failed to elaborate on the ‘significant nexus’ required, this Court 
will look to the prior reasoning in this circuit.”). The court therefore chose to rely on previous 
circuit precedents and cited favorably the Scalia plurality opinion to support its conelusion that 
the U.S. could not impose fines on Chevron for spilling what amounted to approximately 3,000 
barrels of crude oil into Ennis Creek and its tributary because neither qualified as a “water of the 
United States.” Id. at 614 (noting similarity of receiving water to a kind of water body discussed 
in plurality opinion and saying “the United States failed to direct the Court to evidence showing 
whether any oil from the spill actually reached ‘the navigable waters of the United States’ -• as 
that tenn is defined in (prior circuit precedent] or in the Supreme Court's plurality opinion in 
Rapanos."). 

Litigants in other lower court cases are already favorably citing the Scalia plurality and arguing 
that it should be the governing test. For example, see Enef Amicus Curiae of Pacific Legal 
Foundation, National Federation of Independent Business Legal Foundation, and Building 
Industry Association of Washington in Support of Plaintiffs at 9 -13, American Petroleum Inst. v. 
Johnson, No. 1:02CV02247 (D.D.C. Mar. 2, 2007). This makes very little sense; five Justices 
explicitly rejected the plurality opinion, and Justice Kennedy expressly opined that the plurality 
approach “makes little practical sense” and “is inconsistent with the Act’s text, structure, and 
purpose.” 126 S.Ct. at 2242 & 2246. Hopefully, other lower courts will not adopt the plurality 
opinion; however, there is no guarantee that they will not. 

Some other lower courts are following different paths. They have determined that Justice 
Ketinedy’s “significant nexus” test is now the controlling legal opinion, despite the fact that he 
alone embraced the “significant nexus” approach as the Clean Water Act test for jurisdiction. 

See, e.g., Northern California River Watch v. 'Healdsburg, 457 F.3d 1023, 1029 (9th Cir. 2006) 
(“Justice Kennedy , , . provides the controlling rule of law”); United States v. Gerke Excavating, 
Inc., 464 F.3d 723, 724 (7*'' Cir. 2006) (“in Rapanos, [the narrowest ground] is Justice Kennedy’s 
ground”); Environmental Protection Information Ctr. v. Pacific Lumber Co., 469 F. Supp.2d 803 
(N.D. Ca. 2007) (following Healdsburg)-, United States v. Pozsgai, No, 88-6545 at 4 (E.D. Pa. 
2007) (“[flor purposes of this litigation, 1 will apply Justice Kennedy’s test”). 

Still other courts have determined that if either the Scalia “relatively permanent flow” or the 
Kennedy “significant nexus” test is met, the disputed waterbody will remain under Clean Water 
Act jurisdiction. Sec, e.g. United States v. Johnson, 467 F.3d 56, 60 (1st Cir. 2006) (jurisdiction 
appropriate under “either the plurality’s or Justice Kennedy’s standard”); Simshury-Avon 
Preservation Soc ’y, LLC v. Metacon Gun Club, Inc., 472 F.S upp.2d 2 1 9, 226 (D. Conn. 2007) 
(evaluating citizen suit under both plurality and Justice Kennedy standards); United States v. 
Evans, NO, 3:50-cr-i59(S3)-J-32MMH, 2006 WL 2221679, 19 (M.D. Fla., 2006) (“this Court 
will consider the jurisdictional requirement for ‘waters of the United States' to be met if the 


’’ Id. at It. 
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affidavits satisfy either the piuraiity’s test ... or the genera! parameters of Justice Kennedy’s 
concurrence.”). 

The confusion shown in this early case law trying to divine the meaning and significance of the 
Rapanos 4-1-4 split is strong evidence in itself of the uncertainties generated by the Supreme 
Court’s fractured decision. Even after the SWANCC decision, the lower courts were fairly 
uniform in their interpretation of the precedent set by that case. See United States v. Rapanos, 
376 F.3d 629, 638 (6th Cir. 2004) (“the majority of courts have interpreted SWANCC narrowly to 
hold that while the CWA does not reach isolated waters having no connection with navigable 
waters, it does reach inland waters that share a hydrological connection with navigable waters.”). 
But now, in the post-Rapanos world, it already seems clear that the lower courts are likely to 
diverge in their opinions on what waterbodies the Clean Water Act should now be understood to 
protect - or not protect. 

Rulemaking Petition by Pacific Legal Foundation 

In late September 2006, the Pacific Legal Foundation (PLF) announced that it had petitioned the 
EPA and Corps to dramatically rewrite the regulatory definition of “waters of the United States” 
so that only those water bodies that could satisfy Justice Scalia’s plurality opinion would be 
protected. The petition claimed: 

1 he Scalia opinion provides a common denominator such that when its jurisdictional test 
is met, it would gamer a unanimous Supreme Court vote. Additionally, it is the only 
definition of “waters of the United States” that is readily determinable by both the public 
and regulatory officials. It also hews more closely to the plain statutory language and the 
government’s original interpretation of the Act in 1974 when it concluded that “waters of 
the United States” meant navigable-in-fact waters. More importantly, the Scalia 
approach is the most likely to produce consistent and predictable enforcement standards 
that satisfy constitutional safeguards for fairness and justice. 

Pacific Legal Foundation, Petition for Rulemaking Under Administrative Procedure Act to 
Amend regulatory definition of “waters of the United States” as found in 33 C.F.R. § 328.3, at 2 
(Sept. 25, 2006) (citation omitted). In other words, PLF argues that, because the plurality’s test 
would clearly regulate many fewer waters, and because the Supreme Court could at least agree 
on protecting those (even though a majority of Justices would hold that the Act applies much 
more broadly), the agencies should adopt the most restrictive (and least protective) standard 
articulated in the case. 

PLF attorney Reed Hopper, who argued the Rapanos case against the Bush administration, said 
of the mlemaking petition that “[fjor 30 years, the public has been subject to uncertain and 
inconsistent jurisdictional standards that have been the hallmark of Clean Water Act 
enforcement. It is time for action and time for a change.”^* 


26 


httD://enewsusa.b!ogspot.com/2006/09/plf-petition-to-define-waters-of.html 
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The petition request was a retreat from the position PLF put forward on behalf of the petitioner 
in Rapanos, for not even the plurality opinion'authored by Justice Scalia - itself a radical 
departure from years of Clean Water Act implementation - adopted PLF’s extreme position on 
the law. Rather, as noted above, the plurality opined that all bodies of water tliat are “relatively 
permanent, standing or continuously flowing” and wetlands having a “continuous surface 
connection” to such w'aters are covered by the law.^^ 

PLF’s Rilemaking petition, which admittedly is part of a concerted campaign to use litigation to 
undo the enforcement of the Clean Water Act,^® is just a further attempt to use the uncertainty 
created by Rapanos, as well as SWANCC, to leave the majority of the Nation’s streams, rivers, 
and wetlands outside the long-established and accepted scope of the Clean Water Act. The fact 
that these decisions are being used to make arguments so obviously inconsistent with the intent 
of Congress underscores the need for Congress to reaffirm its original intent today. 

New Guidance from EPA and the Corps Makes Things Worse 

Just last month, the EPA and Corps issued another policy “guidance” - this one interpreting the 
Rapanos decision - that threatens to accelerate the speed at which the Nation’s water quality- 
programs are being thrown into reverse. See U.S. EPA & U.S. Army Corps of Eng’rs, Clean 
Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United 
States & Carabell v. United States (June 5, 2007). 

This new, complicated policy will leave many more waters without the clear, categorical Clean 
Water Act protections from pollution and destruction that have safeguarded them for the last 
three decades. Instead of categorically protecting many streams and wetlands, the new policy 
will leave continued Clean Water Act coverage of these waters to an unworkable, speculative, 
case-by-case analysis by the EPA and Corps. 

Briefly stated, the “guidance” says that field stall' generally should exercise jurisdiction over 
water bodies that either the Rapanos plurality or Justice Kennedy would cover, as the dissent in 
Rapanos suggested. Id. at 3. But that summary belies the complexity and vagueness that 
pervade the documents released last month, and close examination of the “guidance” reveals that 
when the agencies made interpretive decisions about how to apply the Rapanos tests, they 
frequently erred on the side of being less protective of clean water. Specifically, the policy: 

• Leaves in place the 2003 EPA/Corps policy that significantly undermined protections for 
water bodies that are geographically “isolated” and other intrastate waters,^’ Id. at 4 n. 

18, This means that the various new tests for Clean Water Act jurisdiction under the 
Rapanos decision - the “relatively permanently flowing” test and the “significant nexus 
tesf’ - would be piled on top of the “isolated waters” lest from the 2003 policy to 


Rapanos at 2225-26 (plurality opinion). 

http://enewsusa.blQgsDot.eom/2006/09/Dlf-Detition-to-dcfine-waters-of.html (“PLF is actively pursuing litigation 
a!! over the United States”). 

As noted above, that 2003 policy was strongly repudiated by the U.S. House of Representatives in a bipartisan 
vote last year. 
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essentially make a tangled, snarled mess out of the law/° 

• Virtually eviscerates the ability - when implementing the “significant nexus” standard - 
to protect waters by demonstrating the collective importance of waters “similarly 
situated” over a large, regional scale.^’ Thus, the agencies can only consider each 
headwater stream segment and its associated wetlands in isolation - ignoring the very 
significant combined impact of all headwater streams and associated wetlands in the 
“region” on the rivers or lakes downstream.' Id. at 9. This will make it vastly more 
difficult to protect many small streams with intermittent or ephemeral flow and their 
associated wetlands under the Clean Water Act. 

• Imposes new jurisdictional hurdles to the protection of tributary streams, despite the fact 
that the cases at issue in Rapanos involved the application of the rules governing adjacent 
wetlands, not the streams themselves. Id. at 1 . 

• Creates extreme uncertainty about how to implement the “significant nexus” standard in 
practice. It does so by laying out a series of factors that should be considered, without 
providing any clear roadmap for how these factors are to be evaluated. For instance, 
although it says that “[pjrincipal considerations when evaluating significant nexus 
include the volume, duration, and frequency of the flow of water in the tributary and the 
proximity of the tributary to a traditional navigable water,” it also instructs field 
personnel to look at a range of ecologic factors, and does not say how staff should 
balance these considerations if they point in different directions.^^ Id. at 9-10. 

• Says that jurisdictional determinations for tributaries should focus on the characteristics 
(flow, etc.) of a stream at its “farthest downstream limit,” apparently without regard to 
whether other portions of the stream might have conditions more supportive of 
jurisdiction under the various aimounced tests. Id. at 5 n. 21. 


On a related point, even though Justice Kennedy explained that the absenc e of a hydrological connection between 
a wetland and a covered water body may provide a “significant nexus” between the two, see 126 S.Ct, at 225 1 
(Kennedy, J,, concuaing) (“Given the role wetlands play in pollutant filtering, flood control, and runoff storage, it 
may well be the absence of hydrologic connection (in the sense of interchange of waters) that shows the wetlands' 
significance for the aquatic system”), the new policy suggests that staff cannot demonstrate jurisdiction over so- 
called “isolated” waters by demonstrating a “significant nexus.” 

’’ In the course of explaining why it is reasonable to afford Clean Water Act protection to wetlands, for instance. 
Justice Kennedy gave an example of how small waters in the upper Mississippi watershed contribute nutrient 
pollution that creates an enormous “dead zone” in the Gulf of Mexico. 126 S.Ct. at 2246-47. In contrast, the 
“guidance” only allows agencies to consider the collective impacts for wetlands next to just one tributary, defined as 
one particular order of a single stream. 

The Corps also issued an “Instructional Guidebook” to accompany the policy, and the guidebook contains a 
number of photos to illustrate the kinds of waters that the “guidance” might affect. Interestingly, although the 
guidebook has 1 1 photos of non-relatively permanent waters that flow into traditionally navigable waters, and thus 
would be jurisdictional under the “guidance” only if a “significant nexus” could be shown, the Corps does not 
indicate which, if any, of these water bodies is jurisdictional. Indeed, as best we can determine, the agencies did not 
include - anywhere in tlie myriad “guidance” materials released in June - any single example of a water body that 
the agency believes is connected by a “significant nexus” to’a traditionally navigable water. 
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• Announces, and then partially retracts, a presumption that certain kinds of geographic 
features are not “waters of the United States,” without providing useful guidance on how 
to tell the difference between features that are protected and those that are not. Compare 
id. at 1 1 (“Swales or erosional features (e.g., gullies, small washes characterized by low 
volume, infrequent, or short duration flow) are generally not waters of the United States 
because they are not tributaries or they do not have a significant nexus to downstream 
traditional navigable waters.”) with id. (“Certain ephemeral waters in the arid west are 
distinguishable from the geographic features described above where such ephemeral 
waters are tributaries and they have a significant nexus to downstream traditional 
navigable waters.”). 

The confused “case-by-case” analysis embodied in the new policy no longer guarantees 
protections for many streams and rivers that do not flow all year long - streams and rivers that 
have long been protected by the Clean Water Act. The required case-by-case review will 
effectively eliminate protections for some streams and rivers, even though the Supreme Court did 
not strike down existing agency regulations that protect these tributaries.^^ 

If past is prologue, these jurisdictional challenges will likely be resolved haphazardly and in 
many cases incoherently in the EPA Regions, the Corps’ 38 districts, and then in the courts, 
further muddying the legal waters regarding the true scope of “waters of the United States” 
intended by Congress. See Government Accountability Office, Waters and Wetlands: Corps of 
Engineers Needs to Better Support its Decisions for Not Asserting Jurisdiction, GAO-05-870, 
Sept. 2005; see also the Reckless Abandon report, discussed above. 

Congress Must Act to Reaffirm and Clarify the Law to End the Current Confusion 

As the foregoing discussion demonstrates, the law is presently in a state of significant disairay. 
Calls for a solution that brings legal clarity abound. We believe that Congress is best suited to 
provide that clarity. 

Congress needs to reaffirm its original intent to control pollutants at the source and to reassert 
protection for the Nation’s streams, rivers, and wetlands by enacting the Clean Water Restoration 
Act of 2007. In fact, only Congress (not the regulatory agencies or the courts) can guarantee the 
continued protection for all “waters of the United States” that have been covered by the Clean 
Water Act for the last 35 years. 

Wlien Supreme Court justices consult outdated dictionaries to divine the meaning of legislators 
whose express statements they ignore, it is time for Congress to step in and reaffirm what 
Congress means. Because Congress has clearly and correctly recognized since 1972 that 
controlling pollution at the source required asserting broad jurisdiction over the Nation’s waters, 
we believe that re-establishing that scope through legislation today is vital. 

Congress can reaffirm the agencies’ long-standing definition and interpretation of “waters of the 
United States” by enacting the Clean Water Restoration Act, H.R. 242 1 . This bill adopts a 
statutory definition of “waters of the United States” that is based on the regulatory definition that 

For the above and other reasons, we do not believe that the recent EP A/Coips guidance is legally valid or binding. 
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has been used by EPA and the Coqjs for nearly 30 years. Congress must act for at least three 
reasons. 

First, as the history of this issue reveals, various industries and other entities that wish to be free 
of Clean Water Aet limitations on polluting and even destroying the Nation’s waters will 
continue to work to unravel the Clean Water Act, arguing to lower courts and the agencies 
themselves that certain rivers, wetlands, and streams are no longer protected by the Act because 
of the Rapanos decision. 

Second, the new “guidance” fails to adequately protect all the waters the EPA and the Corps 
could have protected under Rapanos, clearly making it more even more difficult than it needed to 
be to continue to invoke the provisions of the Clean Water Act. A similar thing happened after 
the SWANCe decision; the agencies issued “guidance” that raised more questions about the 
Court’s opinion than it answered, causing confusion in the field. That policy made it harder to 
assert jurisdiction over waters than to ignore Jurisdiction, and thus allowed the pollution or 
destruction of formerly protected waters. 

Third and most importantly, only Congress can ensure that the Supreme Court’s decision does 
not lead to future judicial interpretations of the law with devastating results for water protection. 
See e.g., 126 S.Ct. at 2247 (Kennedy, J., concurring) (“[BJecause the plurality presents its 
interpretation of the Act as the only permissible reading of the plain text ... the Corps would lack 
discretion, under the plurality’s theory, to adopt contrary regulations .... New rulemaking could 
have averted the disagreement here only if the Corps had anticipated the imprecedented reading 
of the Act that the plurality advances.”). In other words, not only is it the case that the EPA’s 
and Corps’ newly-issued guidance fails to protect all waters that the agencies could have 
continued to protect, even under the “significant nexus” test, even new agency regulations cannot 
provide insurance against future court decisions questioning whether Congress intended these or 
other waters to be protected. Only a legislative fix can do that. 

The Clean Water Restoration Act Is the Right Fix 

The Clean Water Authority Restoration Act of2007, H.R. 2421, would restore the traditional 
scope of protection intended by Congress. Americans need these .safeguards to achieve the goal 
of restoring and maintaining the chemical, physical and biological integrity of the Nation’s 
waters. 

Specifically, the legislation would: 

1) Adopt a statutory definition of “waters of the United States” based on the longstanding 
definition in EPA’s (40 C.F.R. § 12^2) and the Corps’ regulations (33 C.F.R, 328,3); 

2) Delete the word “navigable” from the Act to clarify that the Clean Water Act is 
principally intended to protect the Nation’s waters from pollution, and not just maintain 
navigability; 

3) Make findings that provide the basis for Congress’s assertion of constitutional authority 
over the Nation’s waters, as defined in the Act, including so-called “isolated” waters, 
headwater streams, small rivers, ponds, lakes and wetlands. 
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This legislation would restore the regulatory status quo prior to the SWANCC and Rapanos 
rulings; it does not create “new” Clean Water Act requirements. 

Conclusion 

In the wake of the Rapanos and SWANCC decisions - W'hich, at their core, are about w'hat 
Congress intended when it passed the Clean Water Act - and the misguided “guidance” policies 
from the agencies, the best solution to this issue is for Congress to reiterate what it intended in 
1972 and reaffirm its agreement today with the Act’s goal to ensure that all of the Nation’s 
waters will be protected from unregulated pollution and destruction. 

For the future health and safety of the countiy’s water resources - and the communities that rely 
upon them - the only real solution to the problems raised and challenges created by the Supreme 
Court’s decisions is for Congress to pass the Clean Water Restoration Act. We hope today’s 
hearing is a large step towards doing so, expeditiously. 

Thank you for considering our views. 

Sincerely, 


Jon Devine Navis Bermudez 

Senior Attorney Washington Representative 

Clean Water Project Clean Water Campaign 

Natural Resources Defense Council Sierra Club 


Joan Mulhern 

Senior Legislative Counsel 

Earthjustice 


April U. Gromnicki, Esq. 
Director, Ecosystem Restoration 
National Audubon Society 


Nat Mund 

Legislative Director 

Southern Environmental Law Center 


Christy Leavitt 
Clean Water Advocate 
U.S. PIRG 


Andrew Fahlund 
Vice-President for Conservation 
American Rivers 


Karla Raettig 
Counsel 

Environmental Integrity Project 


Paul D. Schwartz 
National Policy Director 
Clean Water Action 
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State of New Mexico 


Bill Richardson 
Governor 


Office of the Governor 


July 12, 2007 


The Honorable John D. Dingell 
United States House of Representatives 
Washington, DC 20515 


r , 


; PY 


The Honorable James L. Oberstar 
United States House of Representatives 
Washington, DC 20515 


Dear Representatives Dingell and Oberstar: 

The citizens of New Mexico recognize that our State’s waters are essential to our culture, our 
health and well-being, and to our economic future. Therefore, I offer my support for the Clean 
Water Authority Restoration Act of 2007 and join you in protecting our Nation’s waters in 
accordance with the original intent of the federal Clean Water Act. 

In the southwest, water is in particularly limited supply, which underscores the need for well- 
defined robust federal protection under the Clean Water Act. In New Mexico alone, the 
aftermath of Supreme Court decisions SWANCC (2001) and Carahel and Rapcmos (2006) have 
left 84 miles of perennial streams, 3,900 miles of intermittent waters, 4,000 playa wetlands, and 
numerous headwaters, springs, cienegas and isolated wetlands with limited federal protection. In 
addition, closed basins which comprise 20 percent of New Mexico’s land area are considered to 
now fall outside of the jurisdiction of the Clean Water Act. Loss of federal protection leaves 
these and a significant portion of the Nation’s critical w'aters exposed to destruction and 
pollution. In addition, the recent Supreme Court rulings have led to confusion regarding the 
scope of federal protection under Clean Water Act programs, which in turn has caused 
uncertainty and the potential for environmental degradation. 

The goal of the Clean Water Act is clear and necessary: to restore and protect the chemical, 
physical, and biological integrity of the waters of the United States. This is a goal that can be 
achieved only through cooperative efforts that include all states, comprehensive protection at the 
federal level to support state’s efforts, and by careful and vigilant attention to our aquatic 
ecosystems. To remove protection afforded by the Clean Water Act from critical portions of our 
Nation’s aquatic systems and to protect only selected reaches of our waters will result in real 
costs for our citizens - costs to the economy, the environment and to our quality of life. 
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The Clean Water Authority Restoration Act of 2007 provides a logical and practical solution by 
restoring the traditional scope of tire Clean Water Act and clarifying the purpose of the Act based 
on long-standing regulatory definitions. This is not an expansion of federal authority but a return 
to a clear and comprehensive common goal. This action will also allow continued state-federal 
partnerships to provide streamlined and efficient regulatory programs such as those that have 
been in operation for more than 30 years. 

The Citizens of New Mexico depend on the protection of a clean environment and sustainable 
water supply to serve our needs and the quality of life for future generations. If we are to ensure 
that New Mexico’s waters and the nation’s waters are protected now and for future generations, 
we must act collectively to restore the purpose, the scope, the clarity and the predictability of the 
Clean Water Act so that it w'ill once again serve as the primary and comprehensive protection of 
our Nation’s w'aters. 

Therefore, 1 fully support the Clean W'ater Authority Restoration Act of 2007. 


Sincerely, 



Bill Richardson 
Governor of New Mexico 


BR/zw 

Cc; NM Congressional Delegation: 
Senator Pete Domenici 
Senator Jeff Binganian 
Representative Steve Pearce 
Representative Heather Wilson 
Representative Tom Udall 
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Before the House Committee on Transportation and Infrastructure’s 
Hearing on the Status of the Nation’s Waters, including Wetlands, Under the 
Jurisdiction of the Federal Water Pollution Control Act 

Testimony of David A. Lipstreu, AICP, Member, Northeast Ohio Watershed 
Council for Grand River Partners, Inc. 

August 9, 2007 


1 would like to thank the members of the Committ^ for this opportunity to present testimony in 
support of H.R. 2421, the Clean Water Restoration Act, In my 30 plus years as a professional 
land planner, 1 have had many opportunities to evaluate the far reaching impacts of kind 
development upon the water resources of northeast Ohio, Beginning in the early 1970's 1 became 
involved with the Northeast Ohio Areawide Coordinating Agency (NOACA) and the Four 
County Panning and Development Organization (NEFCO) as a member of those organization’s 
Lake F,rie Basin Water Quality Management Committees. Our task was to develop section 208 
(of the Clean Water Act) water quality management plans to address non point-source water 
pollution in the Lake Erie drainage basin of northeast Ohio, 

In the early 1980’s, I began my career as a planner with the city of Aurora, Ohio, One of my 
first responsibilities was to assure that the city was actively involved in the "208” planning 
process being conducted by NOACA and NEFCO. -At that time, the section 201 (of the Clean 
Water Act) construction grants program for municipal wastewater improvements was tied to the 
adoption by local units of government, through their respective MPO. of a 208 Water Quality 
Management Plan, Failure to adopt a plan would result in loss of the 75% federal funding share 
for the construction or expansion of sewage treatment facilities. Looking back at the 208 
planning process, I tun amazed at how prescient it actually was in attempting to address water 
pollution on an areawide scale. The value of wetlands in providing free stormwater management 
was clearly recognized, in addition to providing vitql habitat for wildlife, waterfowl and fish. The 
208 plans also recognized the important function of headwater streams and other tributaries in 
enhancing water quality, providing aquifer recharge (like wetlands) and in attenuating 
stormw'ater flow. Vegetated buffers along rivqrs and streams w'ere also recommended to 
minimize stream bank erosion and the resulting sediment that ultimately ends up in Liike Erie. It 
is noteworthy that today, under the recently enacted Phase 2 Stormwater Regulations, sediment 
is considered a pollutant. 

The period of the raid 1980’s through the late 1990’s was a time rapid growth in Aurora. The 
provision of sanitary sewers to the northwest quadrant of the city (ironically, where the majority 
of the wetlands are located) enabled large tracts of land to be developed for residential use. ITie 
resulting increase in impervious area resulted in increased volumes of stormwater that heretofore 
had not been experienced in this fonner “bedroom” community." Ironically, the flooding 
problems weren’t occurring in the new developments, but in the older existing subdivisions. 
Water that drained to undeveloped land now had nowhere to go. Those formerly pervious areas 
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that included open fields, woodlands and wetlands, became covered with asphalt, concrete and 
rooftops. And curiously, as the pace of development increased, a change in the judicial view of 
property rights, and control of local land use under home nile provisions of state constitutions, 
began to occur as did number of cases challenging zoning regulations before the U.S. Supreme 
Court. Similarly, provisions of the Clean Water Act as they related to the filling of wetlands were 
called into question and reinterpreted by the Supreme Court under the SWANC and Rapanos 
decisions to redefine the waters of the United States. Wetlands and other bodies of water 
previously afforded protection for the manifest benefits that they provided, became available for 
development. The original intent of the Clean Water Act in defining and safeguarding the Waters 
of the United Slates has been subverted. 

In my nearly thirty years as planning director for the city of Aurora, 1 experienced first hand, the 
critical importance of implementing good development policies and regulations on both the local 
and regional levels of government. Keeping development out of flood plains and away from river 
or stream banks, and avoiding a wetland when other alternatives exist, is essential to maintaining 
water quality and mitigating costly stormwater impacts. In Aurora, during my tenure, the city 
developed and adopted riparian and wetland setback regulations, along with subdivision and site 
development regulations that encouraged low impact approaches to developing land. It makes 
absolutely no sense to permit the filling of wetlands in an area already plagued with severe 
stormwater control problems. And the courts shouldn’t be second guessing the local officials 
whose familiarity with the problem far exceed^ that of federal officials. Furthennore, it is a 
mistake to believe that a community with development standards that place a high value on 
proleeting the environment can’t be an economically viable place to do business. People desire to 
live in quality communities where envirotunental protection and economic development support 
one another. The two are not mutually exclusive! 

In conclusion, I strongly urge you support the Clean Water Restoration Act. It is imperative that 
we stop backsliding into the past where total disregard for the environment has cost us dearly. 
You are the creators and implementers of policy. You must send a clear message that the 
protection of our country’s water resources is of the highest priority, and that it is expected that 
the courts will follow suit in upholding these standards consistently. 

Once again, thank you for the opportunity to present testimony on this important legislation. 
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Before the House Committee Transportation and Infrastructure's 
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Chairman Oberstar and members of the Committee, thank you for the opportunity to submit 
testimony on the status of the Nation's Waters under the jurisdiction of the Federal Water 
Pollution Control Act. As a means of introduction. Tip of the Milt Watershed Council, founded 
in 1979, is a nonprofit organization whose purpose is to protect, restore, and enhance water 
resources, including inland lakes, rivers, wetlands, groundwater, and the Great Lakes. We base 
all our program.s on sound .science and policy analysis, and have garnered respect for our work 
from local, stale, and federal ageneies, businesses, fellow environmental organizations, and 
citizens. As the lead organization for water resources protection in Antrim, Charlevoix, 
Cheboygan, and Emmet Counties, the Watershed Council is working to preserve the heritage of 
Northern Michigan - a tradition built around our magnificent waters. 

My testimony focuses on the functions and values of Michigan’s wetlands, the importance of 
protecting wetlands and other waterways to restoring the health of the Great Lakes, and the need 
to act now to protect our invaluable water resources. 

Values of Wetlands 

Great Lakes wetlands are considered to be some of the most valuable ecological areas in the 
Great Lakes and are critical to the Great Lakes ecosystem as a whole. Wetlands are complex 
ecosystems that provide many ecological functions that are valued by society. In Michigan, 
these functions become increasingly significant as we continue to lose wetlands. The valuable, 
ecological functions of wetlands and the aesthetically pleasing open space they provide enhance 
the quality of life for Michigan residents and visitors. If left intact, wetlands provide a range of 
important functions, including: 

Fish and Wildlife Habiial 

Fish and wildlife habitat is the most widely celebrated and actively enjoyed wetland function. 
Some species spend their entire lives in wetlands, while others utilize them intermittently for 
feeding or rearing their young. Simply put, wetlands provide critical habitat for Michigan’s 
wildlife. Most freshwater fish are considered wetland dependent. Fish feed in wetlands or on 
food produced there. Wetlands serc'e as nursery grounds for many species whose young take 
cover there, and many important sport fishes spawn in or near wetlands. Like fish, many bird 
species arc dependent on wetlands for either migratory resting places, breeding or feeding 
grounds, or cover from predators. It is estimated that more than one-third of all bird species in 
North America rely on wetlands for at least one of these purposes. Nearly all of Michigan’s 
amphibians are wetland dependent, especially for breeding. Amphibians are sensitive to changes 
in wetland quality and quantity. Many scientists correlate declines in amphibian populations w'ith 
wetland degradation worldwide. 



396 


Threatened and Endangered Species Habitat 

Welland habitats are critical for the survival of threatened or endangered species. These species 
represent a unique element of Michigan’s valuable natural heritage. More than one-third of all 
threatened or endangered animal species in the United States live in wetland areas or depend on 
wetlands for some part of their life cycle. This is especially critical considering that wetlands 
comprise only about five percent of the lower 48 ynited States. Examples of Michigan’s 
threatened or endangered animals that rely on wetlands include the bald eagle, osprey, common 
loon, and king rail. According to the Michigan Natural features inventory, of Michigan’s total 
395 threatened, endangered, rare, and specialiponcem plant species, 194 of them are found in 
wetland habitats. Thus, nearly 50% of MichigM’s plants of management concern reside in less 
than 15% percent of Michigan’s surface area. 

Water Pollution Control 

A major function of wetlands is the preserv'ation of water quality. In a sense, wetlands function 
like living filters by trapping polluting nutrients and sediments from surface and ground water. 
Although less well-knowm than providing fish and wildlife habitat, this wetland function is 
important to the integrity of aquatic ecosystems and can influence all other functions. In the 
Great Lakes Region, the massive algae blooms and depleted dissolved oxygen levels of Lake 
Erie in the early 1970s is a classic example of what happens to an aquatic system under the strain 
of too many pollutants including nutrients. Wetlands retain or remove nutrients in four way's: 1) 
uptake by plant life, 2) adsorption into sediments, 3) deposition of detritus (organic materials), 
and 4) chemical precipitation. The most significant of these is the uptake of nutrients by plants 
(which occurs primarily during the growing season, the same time that lakes and streams are 
most sensitive to nutrient inputs) and adsorption into sediments. 

Sediment Control ' . I f 

As sediment-laden water flows through a wetland from the surrounding watershed, the sediments 
are deposited in the wetland. This reduces siltation into lakes, rivers, and streams. A combination 
of wetland vegetation and generally flat topb^aphy serves to slow water flow and increase 
deposition of silt and organic matter (carbon compounds). Because of the soil chemistry in 
wetlands, carbon compounds that are deposited in wetlands decompose very slowly. In this 
manner, wetlands serve as a relatively permanent resting place for carbon compounds. This 
function of wetlands can help trap carbon that would otherwise accumulate in the upper 
atmosphere and contribute to global climate change. Furthermore, there is a strong tendency for 
heavy metals and other toxic chemicals to attach to the sediment particles found in surface water 
runoff Wetlands can trap these human-induced pollutants and remove them from the water 
column. However, when the natural ability of a wetland to function as a filter is overstressed 
from human inputs, the wetland and its functions can be destroyed. In fact, when overloaded, 
wetlands can actually become sources of pollutants, exporting materials that have been filtered 
and stored for centuries. 

Barrier to Waves and Erosion 

In their natural condition, wetlands function as a barrier to erosion along shorelines. The root 
systems of wetland plants stabilize soil at the water’s edge and enhance soil accumulation at the 
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shoreline. Wetland vegetation along shorelines reduces erosion by dampening wave action and 
slowing current speed. 

Water Supply 

Wetlands are usually found where the ground water table intersects or is close to the land 
surface. They are usually sites of springs or seeps where ground water is discharged and are very 
important for providing high quality water for our lakes and streams. However, some wetlands 
are found where ground w'ater seeps back into the earth and recharges aquifers. The recharge 
potential of a wetland varies according to a variety of factors, including wetland type, geographic 
location, subsurface geology, soil type, and precipitation. 

Flood Storage and Conveyance 

Wetlands act as a hydrologic sponge, temporarily storing flood waters and releasing them 
slowly, thus reducing flood peaks and proteefing downstream property owners from flood 
damage. Wetlands and adjacent floodplains often form natural floodways that convey flood 
waters from upland to downstream points. These functions become increasingly important in 
urban areas where development has increased the rate and volume of runoff. 

Commercial Activity - Hunting, Fishing, Bird Watching, etc. 

The biological productivity of Great Lakes wetlands drives the economic engines of the multi- 
billion dollar hunting, sport fishing, and bird watching industries. Michigan’s coastal wetlands 
bring over 2.4 million birdwatchers to the state and 55,000 waterfowl hunters. In addition, 
coastal wetlands are important to the success of the commercial fishing industry. The water 
resources of the Great Lakes ecosystem support a 4.5 billion Great Lakes sport fishery and are 
essential to the outdoor recreational industry that generates $6.5 billion from fishing, $4.89 from 
hunting, and $6.4 billion from wildlife watching in the eight Great Lakes states. 

Importance of Wetlands to the Health of the Great Lakes 

The ecological and economic importance of intact Great Lakes wetlands and inland water 
resources goes far beyond benefiting Michigan. In May of 2004, the President signed an 
Executive Order declaring the Great Lakes a “national treasure” and convened a collaboration of 
national significance to develop a blueprint to restore and protect the Great Lakes. From the 
Executive Order, the Great Lakes Regional Collaboration was created which completed a 
comprehensive strategy to restore and protect the Great Lakes. Many of the recommendations 
with the Great Lakes Regional Collaboration’s Strategy to Restore and Protect the Great Lakes 
pertain directly to wetlands. Recommendations within the strategy include: 

• Protect and/or restore one million acres of high quality wetlands in the Basin. 

• Con.serve or restore lakes, streams, rivers, wetlands, and connecting channels to ensure 
their connectivity to floodplains. 

• Protect or restore 1 0,000 acres of high priority coastal and upland habitats per year across 
the Basin. 

• Protect and restore 1 , 1 00,000 acres of upland associated with wetlands. 

• Restore, recover, and protect a net increase of 550,000 acres of wet!and.s within 
the Great Lakes Ba.sin by 2010. 
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• Restore, recover, and protect a net increase of 1 ,000,000 acres (450,000 additional) of 
wetlands within the Great Lakes Basin by 2015. 

To ensure these goals are obtained. Congress must reaffirm the original intent of the Clean Water 
Act to protect all waters of the United States by enacting the Clean Water Restoration Act. 
Failure to affirm the original intent of the Clean Water Act creates significant problems for 
implementation of the recommendations put forth in the Strategy to Restore and Protect the 
Great Lakes. The wetland restoration goals of the Great Lakes Regional Collaboration are 
undermined by Supreme Court rulings and administrative actions that leave existing wetlands 
and streams vulnerable to destruction. Without ensuring that all our wetlands and water 
resources are protected under the law, federal legislators. Great Lakes governors, private 
businesses, and non-govemmental organizations seeking to secure significant funding for a Great 
Lakes restoration initiative will face even greater obstacles. Michigan, strategically located in the 
heart of the Great Lakes, has the most to gain (and the most to lose) with regard to Great Lakes 
restoration and protection. By essentially encouraging degradation of wetland system it makes it 
hard to argue that Michigan and the Great Lakes region are deserving recipients of billions to 
restore and protect our ecosystem. 

The Need to Act Now 

The Great Lakes Basin has already experienced significant wetland losses, an estimated sixty-six 
percent since settlement. According to the U.S. Fish and Wildlife Service, Michigan has lost 
approximately one-half of its wetlands resources since European settlement. Therefore, the 
remaining wetlands are ecologically indispensable. In Michigan, important water resources have 
already lost Clean Water Act protection. Several miles of headwater streams have been declared 
off-limits for federal protection by the U.S. Army Corps of Engineers, and protection has been 
removed from many of Michigan’s wetlands, lakes and other waters. The effect of this guidance 
could remove federal protection from an estimated 930,856 acres of wetlands that are not 
physically connected to lakes or streams. This acreage represents approximately 17 percent of 
Michigan wetland resources. Moreover, approximately 271 ,534 of tliese acres lack even state 
protection. Michigan has 5 1,438 miles of streams and the health of these streams correlates 
directly to the health of rivers and the Great Lakes, Of these, half are intermittent (they only run 
part of the year). Due to the guidance and because the term “isolated” is not defined, these 
streams may lose protection threatening the health of our magnificent, yet vulnerable, Great 
Lakes. 

To prevent future devastating losses. Congress must act now by passing the Clean Water 
Restoration Act of 2007 (H.R. 2421). The bill would reaffirm the historical jurisdiction of the 
1972 Clean Water Act and ensure all "waters of the United States" that have been covered by 
federal safeguards against pollution for more than 34 years retain Clean Water Act protection. 
This bill does not create "new" protective authority, but simply restores the regulatory status quo. 
The bill is needed because decisions by the Supreme Court over the past few years, 
Rapanos/Carabell 2006, SWANCC 2001, and administrative actions by the Environmental 
Protection Agency and Army Corps of Engineers have muddied the waters regarding the 
Jurisdiction of the Clean Water Act, making this bill critically important now. 
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The Clean Water Restoration Act will return us, in Michigan and throughout the country, to the 
path toward further progress in cleaning up the nation’s waters and making them safe and clean. 

Conclusion 

We commend Chairman Oberstar, and the numbers of the committee for your leadership in 
scheduling this hearing. The Great Lakes are some of the most magnificent natural resources on 
Earth, holding nearly 20% of the planet's fresh surface w'ater. In addition to the Lakes 
themselves, the region is richly endowed with high quality inland lakes, expansive forests, blue- 
ribbon trout streams, prairies, bogs, and the largest freshwater coastal wetlands on Earth. Urgent 
legislation is needed to protect these resources and our waters. Passage is essential to protecting 
the myriad of water resources we all love and enjoy in Michigan. The longer the wait, the more 
wetlands, streams, and rivers we will lose or degrade because of the delay, and the more 
expensive the investment will be. If we are going to maintain the proud heritage of the Great 
Lakes, now is the time to protect our wetlands and rivers which are crucial if we are restore and 
protect the Great Lakes for future generations. 
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PART ONE - Response to ANPRM 
I. INTRODUCTION 

These comments, along with the attached exhibits, represent the views of the National Wildlife 
Federation, Natural Resources Defense Council, Earthjusticc, American Rivers, Sierra Club, 
Ocean Conservancy, Defenders of Wildlife, Appalachian Center for the Economy and the 
Environment, National Audubon Society, Environmental Defense, and Clean Water Action in 
response to the questions and requests for comment contained in the Advance Notice of 
Proposed Rulemaking on the Clean Water Act Regulatory Definition of “Waters of the United 
States,” (hereafter “ANPRM”), 68 Fed. Reg. 1991, January 15, 200.1- published by the 
Environmental Protection Agency and the Department of the Army, Corps of Engineers 
(hereinafter “the agencies”), ID No, OW-2002-0050. 

It is customary when submitting comments in response to an ANPRM or proposed rulemaking to 
state appreciation for the opportunity to comment on the matter at hand. However, in this 
instance we think it is important to state at the outset that our organizations do not view this 
comment process as a welcome “opportunity” but instead as an unwelcome necessity created by 
the agencies’ unnecessary initiation of a process to rewrite the rules ofthe Clean Water Act. 

Congress passed the Clean Water Act more than 30 years ago to “restore and maintain the 
chemical, physical and biological integrity ofthe nation’s waters,” While the law has had many 
successes, an enormous amount of work remains to be done before our country meets this 
important and common sense goal. Rather than seizing on the task at hand, the agencies 
responsible for protecting the nation's waters have instead pre.scnted the American public with 
the absurd .suggestion that the juri.sdictional scope of the Clean Water Act should be narrowed by 
creating a regulatory category of so-called “isolated” waters and leaving those w'aters outside the 
protections ofthe Act. 

This proposal is tlally contrary to the letter, purpose and original intent of Congress in 1972 and 
in subsequent Congre,s.ses that amended the Act but rcaffiniied its scope. It represents terrible 
public health, environmental and economic policy, and is scientifically indefensible. It is not 
justified by the agencies’ legal arguments that cannot withstand honest scrutiny. It would set 
environmental policy back by decades, as it is the most sweeping effort to restrict Clean Water 
Act protections made by any administration since the law was passed. 

We begin our comments with a discu.s.sion debunking the claim made in the January 15 notice 
that a rulemaking is necessitated by the U.S. Supreme Court’s decision in Solid Waste Agency of 
Northern Cook County v. U.S. Army Corps of Engineers (hereafter “SWANCC”) 53 1 U.S. 1 59 
(2001). In fact, nothing in the SWANCC decision compels any change to the long.standing 


' The comment deadline was extended from March 3 to April 16, 2003 by notice in 68 Fed. Reg. 
9613 (February 28, 2003). 
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definition of waters of the United States used by both EPA and the Corps, as the U.S, 

Department of Justice has argued consistently in briefs filed in federal courts in the two years 
since the SfVANCC decision. We also seek to correct the skewed presentation of post->Slf vlA'CC 
case law that is contained in the January 15 ANPRM and attached Guidance. Our comments 
make clear that both the ANPRM and Guidance go far beyond any change in law or policy 
necessitated by the narrow holding in SWANCC. 

We ne.st provide a short summary of the legislative history of the Clean Water Act illustrating 
the well-established fact that Congress intended the 1972 amendments to the Federal Water 
Pollution Control Act to broadly protect waters of the United States, and rejected a proposal to 
narrow the scope of § 404 of the Act in 1977. 

We then provide responses to the questions and requests for information that we have identified 
in the .ANPRM. 

Follow ing the responses to those questions and requests for information, we discuss the potential 
implications of the changes being considered for the effectiveness of several of the key 
provisions of the Clean Water Act, as well as other statutes including the Safe Drinking Water 
Act and the Endangered Species Act. We then look at the implications of withdrawing Clean 
Water Act protection for two important ecological regions - Alaska’s North Slope and the 
Appalachian highlands. 

Finally, in Part Two of these comments, we provide comment on the Guidance for EPA and 
Corps field staff included as an attachment to the ANPRM. 

We hope that EPA and the Corps will consider these comments, as well as the tens of thousands 
of comments from the public, state agencic.s, hunters and anglers, scienti,sts ami others opposing 
a rulemaking and will abandon this mi.sguidcd and monumentally clestruetive project at the 
earliest possible date. 


tl. THERE IS NO NEED FOR RULE CHANGFS 

A. Titt; adv,.\nc:ed Notice of Proposed Rui.e.making and GtJiDANCE, NoT.S'»if,VCC, 

Create Uncertainty in CW.a Jurisdiction 


The central premise of the ANPRM is that although the scope ofSJVANCC is clear on its face, it 
somehow “calls into question whether CWA jurisdiction over isolated, intrastate, non-navigabie 
waters could now be predicated on the other factors listed in the ‘Migratory Bird Rule’ or other 
rationales of 33 C.F.R. § 328.3(a)(3)(i)-(iii).” 68 Fed. Reg. 1993. Contrary to the ANPRAFs 
assertion, neither SWANCC itself, earlier or subsequent judicial decisions, nor EPA’s now long- 
standing and consistent interpretations of SWANCC, create any uncertainty over the scope of the 
eWA’s jurisdiction, fhe only uncertainty that has been introduced since the SfVANCC deci.sion 
was issued is the issuance of the ANPRM and its accompanying Guidance and a handful of 
aberrant judicial decisions, all of which EPA has opposed and/or appealed. Because the 
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ANPRM and the new Guidance do not further the public’s interest in clarifying what waters are 
subject to eWA jurisdiction and instead create uncertainty not projected by SII'/INCX’. the 
environmental commenters request that EPA take no further rulemaking action and that EPA and 
the Corps withdraw the informal Guidance. 


BPA’s contention that SWANCC invites the agency to reconsider its longstanding definition of 
“waters of the United States” to include intrastate waters which could affect interstate or foreign 
commerce is not supported by SitMA'CC’s analysis. In SIVANCC, the Supreme Court applied the 
eWA’s definition of waters to a .specific set of facts. It is clear that, in those .specific facts — 
“isolated,” intrastate, non-navigahle waters only used by migratory birds — the CWA does not 
apply. However, it also is clear that the CWA does apply to any waters that fall within EPA’s 
and Corps’ published definition of “waters of the United States.” Indeed, it remains possible that 
even the “isolated” ponds in SWANCC are waters governed by the CWA. SIVANCC, 2001 WL 
312372*1 (7”' Cir. 2001). Thirty years of remarkably consistent case law and administrative 
decisions create a jurisdictional certainty perhaps unparalleled in environmental law. For EPA 
to proceed with a rulemaking that turns its back on those many decisions will be the only real 
.source of uncertainty regarding the CW.A's jurisdictional scope. 

1 . SWANCC Does Not Call Into Question The CWA's Jurisdiction Over “Esolated.” 

Intra state . Non-Naviuable Waters Based On 33 C'.F.R. $ 328.3fa)(3)fi)-(iii) Or 40 C.F.R . 

6 122.2 

The Court in SWANCC limited its holding to the facts before it: “We hold that 33 C.F.R. § 
328.3(a)(3) (1999), as clarified and applied to petitioner’s balefill site pursuant to the ‘Migratory 
Bird Rule,’ 51 Fed, Reg. 41217 (1986). exceeds the authority granted to re.spondents [the Army 
Corps of Engineers] under §404(a) of the CWA.’’ 121 .S. Ct. at 684. A’lE/lACC doe,s not que.stion 
in anv way CWA jurisdiction if regulatory bases other than use by migratory bird.s are pre.sent. 
United States v. Kritich, 152 F. Supp.2d 983. 988 (N.D. 111. 2001), aff’d209 F.3d 968 (7'*' Cir. 
2000). Sec Laguna Gatuna, Inc. v. United Slates, 50 Fed. Cl. 336, 343 (2001). Nor does 
SWANCC necessarily foreclose CWA jurisdiction based upon use by migratory birds where 
other connections to “navigable waters” may also generally be present. Hence, SWANCC does 
not question any of the published criteria set forth at 33 C.F.R, § 328.3(a)(3)(i)-(iii). 

The Supreme Court’.s concern that the presence of migratory birds on isolated, nonnavigabic, 
intrastate waters was insufficient to fall within “navigable waters” as defined by the CWA does 
not touch on subparagraphs (i) through (iii) of 33 C.F.R. § 328.3(a)(3)(i)-(iii) or its EP.A 
counterpart at 40 C.F.R. § 122,2 (“waters of the United States”). Neither of those provisions 
define waters of the United States based solely on their use by migratory birds. As discussed 
below, the reasoning of both Riverside Ilayview and Nll/IA’CC', and the underlying CWA, clearly 
support the Corps’ and EPA’s inclusion as “waters of the United States” tho.se waters actually or 
potentially used by interstate and foreign travelers for recreational purpo.ses; by persons engaged 
in fishing or harvesting shellfish that may be sold outside the state where the harvesting oecurred 
or; by interstate industries for industrial or other purposes. Indeed, there is no indication that any 
other use besides migratory birds was made of the ponds at issue in SWANCC. 121 S. Ct. at 678- 
79. Thus, had the Corps produced evidence of actual or potential use of those ponds by out-oF- 
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state hunters or anglers, there is nothing in StVANCCs rationale that would preclude CWA 
jurisdiction. This was recognized by the Seventh Circuit's remand of the decision back down to 
the district court, SWANCC, 2001 WL 312372*1 (7* Cir, 2001) (“If the district court concludes 
that the Corps’ authority in this case re.sts solely on the Migratory Bird Rule, it must dismiss the 
action, ifit finds another proper basis for juri.sdiction, then it shall conduct further proceedings . 
. As a result, EPA and the Corps should leave 33 C.F.R. § 328.3(a)(3)(i)-(iii) as is, as 
currently implemented by existing cases and agency decisions. 

2. SIVANCC Poes Not Call Into Question The CWA’.s Jurisdiction Over Non-Navigable 
Tributaries To Navigable Waters 

Although the .ANPRM does not initially suggest that the SIK-IA’CC decision creates uncertainty 
regarding CWA jurisdiction over non-navigabic tributary waters, the ANPRM subsequently 
hints at such an impact in the Guidance and by requesting comments on whether to def ne 
“isolated waters” and impacts to implementing TMDLs. 68 Fed. Reg. 1994, 1995, 1997. 

Despite those hints, SWANCC docs not question CWA jurisdiction over any non-navigahle, 
tributary waters. ,SIF4MX’ does not question 33 C.F.R, § 328.3(a)(5) or tlu> well-settled case 
law holding that CWA jurisdiction extends to tributaries of navigable waters as well as wetland.? 
adjacent to .such tributaric.s. Indeed, by reconfirming United Slates v. Riverside Bayview Homes, 
Inc., 474 U.S, 121 (1985), the Supreme Court remains clear that tributary waters, even if they are 
non-navigab!e wetlands, are “waters of the United States.” 

Since the Lssuance of the SIVANCC decision, case law is essentially unanimous in holding that 
non-navigablc tributaries that ultimately flow, albeit for long di.stances and through natural and 
man-made channel.s, are waters of the United States governed by the CWA. See Headwaters. 

Inc. V. Talent, 243 F.3d 526, 533-34 (9"' Cir. 2001); California Sportfishing Protection Alliance 
V. Diablo Grande, Inc., 209 F. Supp.2d 1059, 1074-76 (2002); United States v. Buday, 138 F. 
Supp.2d 1282, 1295 (D. Mont. 2001); Idaho Rural Council v. Bosma, 143 F, $upp.2d 1169, 1178 
(D. Idaho 2001); Community Ass'n for Re.%toration of the Env't v. Henry Bo.sma Dairy, 305 F.3d 
943, 954-55 (9"’ Cir. 2002); United States v. Interstate Gen 7 Co.. 1 52 F. Supp.2d 843, 847 
(D.Md. 2001), aff’d 2002 WL 1421411 (4"' Cir. July 2, 2002) (unpublished decision) [on remand 
from United States V. Wilson, 133 F. 3d 251 (4"' Cir, 1997)]; Aiello v. Town of Brookhaven, 136 
F.Supp.2d 81,119 (E.D.N.Y. 2001); United States v. Lamplight Equestrian Center, Inc., 2002 
WL 360652*5 (N.D.Ill. March 8, 2002); Fisher v. Chestnut Mountain Re.sort. Inc., 2002 WL 
433144 (N.D.Ill. March 19, 2002). Thc.se many cases continue the jurisprudence that existed 
prior to SffNA'Ce. See United States v. Texas Pipe Line Co.. (>\\ F.2d 345, 347 (10'" Cir. 1979); 
United States v. Eidson, 108 F.3d 1336 (1 1'" Cir. 1997); United States v. Ashland Oil & Transp 
Co., 504 F.2d 1317 (6'" Cir. 1974). 

The few district court decisions that have expanded the concept of “adjacent waters” to exclude 
non-navigable, tributary waters improperly expand the holding in SWANCC and fail to 
appreciate that decision’s reading of Riverside Bayview. In Riverside Bayview, the Supreme 
Court held that, in addition to other waters, waters that “tend to drain” into navigable waters are 
adjacent waters. 474 U.S. at 134. .By definition, all tributaries not only “tend to drain” into 
adjacent navigable waters, they in fact drain into such waters. Nor can it rationally be argued 
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that a tributar)' is not adjacent to the waters into which it drains. More than “adjacent,” those 
waters are, in fact, one and the .same. 

!t also is clear from Riverside Bayview that such waters need not, in fact, drain pollutants into 
downstream navigable waters in order for jurisdiction to attach- Id. Indeed, the whole purpose 
orjurisdiction and the issuance of a CWA permit, w'hethcr it be a dredge and fill permit or a 
NPDES permit, is to prevent any such discharge. See id. at 134 (“wetlands may serve to filter 
and purify water draining into adjacent bodies of W'ater”); 133 (quoting .S. Rep. No, 92-414, p. 77 
(1972) (“it is essential that discharge of pollutants be controlled at the ,source“)- 

Hence, the four district court judges who have chosen to read SWANCC beyond its actual 
holding arc inconsistent with River.dde Bayview and numerous other decisions, as EPA itself has 
held and argued numerous times to date. See United States v. Rapanos, 1 90 F. Supp.2d 1011 
(E.D..Mich. 2002), appeal pending. Case No. 02-1377 (6“’ Cir.); United States v. Newdimn 
.4,s.soc, , 1 95 F. Supp,2d 75 1 (E.D.Va. 2002), appeal pending (4"' Cir.); In re James Hamilton 
Needham, 279 B.R. 5 1 5 (W.D.La.Bank.Ct. 200 1 ), aff’d United States of America v, Needham, 
2002 WL 1 162790 (W.D.La. ,Ian. 22, 2002); United States v. RGMCorp., 222 F. .Supp.2d 780 
(E.D. Va. 2002); FD&P Enterprises, Inc. v. United States Army Corps of Engineers, No. 99- 
3500 (HAA), slip op. (Jan. 15, 2003), In addition, there is one Circuit Court of Appeals decision 
miscon-struing SIVANCC. See Rice v. Harken . 250 F.3d 264 (5th Cir. 2001) {rehearing denied, 
263 F.3d 167 (2002)). This aberrant ruling was oppo.sed by the Department of Justice, which 
sought a rehearing of the decision. 

EPA should not alter the course evidenced by its existing administrative rulings and court briefs. 
EPA should not proceed with any rulemaking reconsidering either 33 C.F.R. § 328.3(a)(5) or the 
eWA’s jurisdiction in general over all tributary' waters. 

3. The ANPRM’s Sugge.stion That SW.AN'CC Creates Uncertainty Over The CWA’s 

Jurisdiction Beyond Its F.xnress Holding Is Contrary To EPAfs Administrative Rulings 
And J,iiigation Positions 

To date, W'ith the exception of the ANPRM and the ill-considered Guidance, EiPA has repeatedly 
determined through numerous formal adjudications and litigation briefs that no uncertainty 
regarding the scope of the CWA's jurisdiction was left in the wake of SWANCC. Time and time 
again, EiPA correctly has detennined that the Supreme Court’s SWANCC decision was limited to 
the specific facts of that case and did not call into question either the jurisdictional 
bases identified in EPA’s and the Corps’ regulations or previous court rulings regarding CW.A 
jurisdiction over tributary and other waters. See, e.g. In the Matter of Bricks Inc., 2002 WL 
31357038 (Office of the Admini.strator, Oct.9, 2002); In the Matter ofWolco, Inc., 2002 WL 
31264259 (Office of the Administrator, Sept. 9, 2002); In the Matter of Ray and Jeanette 
Veldhuis, 2002 WL 1493840 (Office of the Administrator, June 10, 2002); In re: Larry 
Richner/Nancy Sheepbouwer & Richway Farms, CW'A Appeal No. 01-01 (EPA EnvtT Appeals 
Board, July 22, 2002); In the Matter of C.L "Butch” Otter, 2001 W’L 388944 (E.A.B. Apr. 9, 
2001); In the Matter of C.W. Smith et al, 2002 WL 257696 (EPA Office of the Administrator, 
Feb. 6, 2002); In the Matter of Crown Central Petroleum Corp, 2002 WL 56519 (Office of the 
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.Administrator, .Ian. 8, 2002). Likewise, each of the outlier district court deci.sions that have 
attempted to read a broader ruling into SWANCC have done so over the e.xpress objection of 
EPA and/or the Corps. See Government’s Briefing in Rapanos, Newdunn Assoc., RGM Corp.: 
FDcf' P Enterprises, Inc. 

4. ,Anv Rule Aticninling To Expand I'he SWANCC Decision Bevond It.s Explicit Holding 
Will Not Clarify CWA .hirisdiction And Will invite Uncertainty 

EPA’s ANPRM and Guidance unfortunately embolden dischargers’ attorneys into the false 
belief that A'lfALVCC may go beyond its explicit holding. Because it is dear that the Supreme 
Court’s deci.sion is limited to the specific facts of SWANCC and the Court’s precisely stated 
ruling, the veiy act of publishing the ANPRM and Guidance has undermined the goal to which 
EP.A claims to a.scribc — regaining purportedly lost clarity on the scope of the CW.A’s 
jurisdiction. Although it cannot be denied that SWANCC has limited the Jurisdiction of the 
CW,A, that limitation only extends to the precise waters and rationales addressed by SWANCC. 
Even while implying uncertainty, EPA obviously understands the limited extent of the SWANCC 
deci.sion. 68 Fed. Reg. 1 994. However, by now suggesting that SWANCC casts doubt on other 
jurisdictional bases under the CWA to the extent that a proposed rulemaking may be necessary 
to “clarify CWA juri.sdiction,” EPA already is taking a position that will further undermine the 
clarity that now exists. 68 Fed. Reg. 1994. 

As SWANCC demonstrates, neither EPA nor the Corps is the (Inal arbiter of the scope of the 
eWA’sjurisdiction. Were the agencies to change their long-settled rulings on CWA jurisdiction 
that were not addressed by .S'IK4iVC*C.’ and that have been upheld by numerous other judicial 
decisions, it would simply encourage conllicting decisions amongst the many district courts and 
perhaps the courts of appeals. Most courts presumahly would not defer to EPA’s iate.st 
interpretation and instead loiiow existing case lawc However, as EP,A has seen, such a decision 
would encourage some district courts to judicial activism in an effort to improperly restrict 
application of the CWA. In any event, it is certain that, rather than clarity, a course to alter the 
current regulations would result in even more litigation and more uncertainty over the CWA’s 
jurisdiction for an indefinite period of time. That scenario will be to the great detriment of 
EPA’s ability to enforce the CWA. It also will place much greater burdens on EPA, the Corps 
and state agencies to implement the CWA. It likely will be even to indu.stry’s disadvantage, 
encouraging costly litigation that may or may not prove successful. 

.lust as it is improper for a lower court to base its rulings on implicit holdings of higher courts or 
by drawing “inferences from opinions which did not address the question at issue,” it 
would be equally disingenuous of EPA or the Corps to begin implying hidden meanings in the 
.S’HvliVCC decision or proceeding with amendments to long standing rules upheld on numerous 
occasions by the courts based on perceived inferences in SWANCC that did not address those 
rules. Texas v, Cobb, 121 S. Cl. 1335, 1341 (2001). Certainly, such a course of action w^ould 
create a relative avalanche of uncertainty well beyond the alleged uncertainty over issues not 
addressed by SW.4NCC that purportedly has been generated by a handful of mistaken district 
court decisions and self-serving interpretations of SWANCC offered up by the discharger 
community. 
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5. EPA’s Guidance Creates Uncertainty That is Not Otherwise Present 

Unfortunately, EPA and the Corps already have taken a step to promote uncertainty by issuing 
their new Guidance. Dropping any pretense, the Guidance asserts, contrary to every ruling of 
EPA and the agency’.s position in numerous pending lawsuits that “in light of .ffUdAU'C, it is 
uncertain whether there remains any basis for jurisdiction under the other rationales of § 
328..7(a)(3)(i)-(iii) . . .” 68 Fed. Reg. at 1996. In order to justify this new interpretation of the 
effect of .S’fF.'fVCC’. EPA and the Corps appear to rely on the few district court decisions which 
they themselv es have appealed as claimed bases of alleged uncertainty stemming from 
SSVAN(X\ The government’s own adniini.strative decisions and court briefs make clear that it 
does not agree with the main premise of the Guidance, i.e., that ATUdA'^CC creates uncertainty. 
The notion that a Guidance would rely on decisions that the guiding agencies arc appealing for 
any rationale, nevermind the rai.son d’etre of the Guidance, is entirely inconsistent and arbitrary. 
The apparent deference afforded by EP.A’s Guidance to the minority of court rulings attempting 
to expand SWANCC’s analysis is contrary to EPA’s administrative rulings and litigation 
positions, not to mention numerous pre- and post-.SlfvhVCC court decisions. By undermining its 
own well-e.stablished positions, EPA and the Corps create, rather than limit, uncertainty. As a 
result, the best way for EPA to promote certainty is to withdraw the “clarifying” Guidance and 
abandon its consideration of a new rulemaking defining “waters of the United States.” 


B. The Legislative I Iistory Demonstrates Congress’ Inten t That the Cwa Apply 
Fully to .all Tributaries to Navigable Waters, Headwater Streams, and 
“Isolated” Waters 

1. The 1972 Act 

The ANPRM .sugge.sts revisions to the existing Clean Water Act definition of “waters of the 
IJ.S.” that are entirely inconsistent with the letter, purpose, and scope of the 1972 Clean Water 
Act. That law wa.s enacted with the purpose of eliminating pollution of the nation’s waters - a 
purpose that can only be effectuated if the law is comprehensive, as Congress clearly recognized 
30 years ago. The existing and long-.standing regulations defining the juri.sdictional scope of the 
Act implement this congressional purpose. Any effort to limit the scope of the Act by 
administrative action is inconsistent with the law and would leave W'aters Congress clearly meant 
to include outside the .scope of Clean Water Act protection. 

a. In passing the Clean Water Act in 1972, Congress established broad new 

authority to restore and protect all waters, and articulated equally broad new 
jurisdictional authority to do so 

The Clean Water Act was adopted ia 1972 as the Federal Water Pollution Control Act 
Amendments of 1 972.- With the passage of the Clean Water Act, the United States made a 
national commitment to comprehensively control water pollution. 


2 Pub. L. No. 92-500, 86 Stat. 816 (1972). 
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Before the Clean Water Act, Congress passed the original Federal Water Pollution Control Act 
(FW’PCA).- Its first efforts were limited to providing technical assistance to states, partial 
financing of municipal sewage treatment works and authority to bring public nuisance lawsuits 
to abate interstate water pollution when all other means tailed. States were left to establish 
treatment requirements for pollution sources and to enforce them. 

By the ! 960s the deterioration of the nation’s waters was alarmingly evident. Symbolic of their 
disastrous state was the Cuyahoga River, running through Cleveland, Ohio into Lake Erie, it 
became so polluted with industrial waste in the 1960s that it caught fire on more than one 
occasion. Lake Erie itself became so polluted from municipal and industrial waste and 
agricultural runoff that it supported algae blooms forty miles long and was projected to become 
biologically dead. Spills off the coast of California blanketed hundreds of miles of coastline 
with oil. Watenvays in many cities acro,ss the country were reduced to sewage receptacles for 
industrial and municipal waste. The rate of w'etlands loss was approximately 4.60,000 acres per 
year.- Leaving the problem to individual states to resolve w’as not working. 

Public outcry demanded a strong response. There was a general - and accurate - perception that 
past approaches relying on state-by-state water quality standards alone was not cleaning up the 
w'aters and, indeed, waters were becoming more polluted. There was clearly a need for a broader 
federal role to address water pollution. 

The 1972 Act, passed as an amendment to the existing FWPCA, was universally de, scribed as the 
first truly comprehensive federal water pollution legislation.- As stated by Senator Randolph, 
Chairman of the Senate Committee on Public Works: “It is perhaps the most comprehensive 
legislation that the Congress of the United States h,as ever developed in this particular field of the 
environment.”- Congressman Blatnik, Chairman of the House Public Works Committee 
characterized it as a “landmark in the history of environmental legislation.”- 

The law’s comprehensive nature w'as largely in recognition that existing state and federal 
attempts to address pollution were wholly inadequate. As Senator Edmund Muskie, the floor 
manager of the bill in the Senate, told the Senate when introducing the bill that was to become 
the new Clean Water .Act: 


3 Pub. L. No. 80-845, 62 Stat. 1 155 (1948). 

4 prayer et.al. Status and Trends of Wetlands and Deepw'ater Habitats in the Conterminous 
United States, 1950sto I970.S,'' LISFWS National Wetlands Inventory (April 1983) 


5 S. Rep. No, 92-414, p. 95 (1971). 


6 2 Legislative History of the Water Pollution Control Act Amendments of 1972 (Committee 
Print compiled for the Senate Committee on Public Works by the Library of Congress) Ser. No. 
93-1, p. 1269 (1973), 
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The committee on Public Works, after 2 years of study of the Federal water pollution 
control program, concludes that the national effort to abate and control water pollution is 
inadequate in every vita! aspect.- 

b. The Goals and Purposes of the Act Indicate Congressional Intent to Assert 
Federal Authority to the Full Extent Allowed by the Commerce Clause 

With the passage of the Clean Water Act, Congress articulated one of the broadest ecosystem 
restoration and protection aspirations in all of environmental law. This objective, to reverse the 
many years of degradation of the nation’s waters and to make them again capable of supporting 
aquatic life and recreation, is far removed from the limited goal of protecting navigation as in 
earlier laws like the Rivers and Harbors Act of 1 899,- or largely limiting itself to pollution in 
interstate waters as in the earlier iterations of the Federal Water Pollution Control Act,— The 
very first sentence of the 1 972 statute states “The objective of this chapter is to restore and 
maintain the chemical, physical, and biological integrity of the Nation’s waters.”—' 

“To achieve this objective,”— Congre.ss listed seven goals, each of which indicates concern for 
values other than navigability. The goals of the law, including ’’protection and propagation of 
fish, shellfish, and wildlife,” ’’recreation in and on the waiter,” elimination of ’’the di,scharge of 
toxic pollutants in toxic amount.s,” and “programs for the control of nonpoint source pollution” 
are mentioned.— Moreover, both the House and Senate report evinced their intent to restore 
aquatic ecosystems as closely as possible to their natural state - an intent w hich clearly extends 
beyond the traditional intent to provide for navigation.— 


8 117 Cong. Rec. 17397 (daily ed. Nov. 2, 1971). 

9 Rivers and Harbors Act of 1 899. 33 U.S.C. § 40 1 et seq. ( 1 994). 

10 Federal Water Pollution Control Act, Pub. I.,. No. 80-845, 62 Stat. 1155 (1948). 

11 33 U.S.C. § 1251, 

12 33 U.S.C. § 1251(a). 

I3&e33 U.S.C. § 1251. 

M The Senate report stated, “Maintenance of such integrity requires that any changes in the 
environment resulting in a physical, chemical or biological change in a pristine waterbody be of 
a temporary nature, such that by natural processes, within a few hours, days or weeks, the 
aquatic ecosystem will return to a state functionally identical to the original.” 1972 
U.S.C.C.A.N. at 3742. Similarly the House report explains “The word ’integrity’.. . is intended 
to convey a concept that refers to a condition in which the natural structure and function of 
ecosystems is maintained.” H.R. Rep. No. 92-9! 1 at 76-77 (1972). 
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c. The Clean Water Act’s Stnicture Further ln(Jicate,s Congressional Intent to Assert 
Jurisdiction Broadly Over “Waters of the U.S.” 

The structure as well as the letter of the law reveals that the drafters of the 1 972 Clean Water Act 
understood that discrete components of aquatic ecosystems cannot he viewed in isolation, and 
must be more properly viewed as interrelated parts of connected hydrological and ecological 
systems and cycles. 


The Act commands agencies to give “due regard” to “improvements which are necessary to 
conserve such waters for the protection and propagation of fish and aquatic life and wildlife 
[and] recreational purposes.'-' And generally, Congress directed federal agencies in § 102 to 
“develop comprehensive programs for preventing, reducing or eliminating the pollution of the 
nav igable waters and ground waters and improving the sanitary' condition of surface and 
underground waters.—' 


In passing the Clean Water Act of 1 972, Congress targeted its statutory' amendments at the 
broade.st of goals, and the scope of statutory jurisdiction mu,st be read with these piiiposes and 
objectives in mind. The purpo.scs for which the Clean Water Act was passed, and the structure 
of the Act itself clearly indicate that Congress was concerned with protecting all waters of the 
United States, not merely those used or implicated by navigation. This understanding of the 
scope of the Act is additionally supported by the legislative history of the definition of the tenn 
“navigable waters,” 

d. The Legislative TTistory of the Tenn “Navigable Waters” Indicates Congressional 
Intent to Broadly Cover Waters of the United States, Not Just Traditionally 
Navigable Waters 

Congre,ss chose to broadly define the waters covered by the Act, Congress accomplished this 
goal by redefining the operative term “navigable waters,” which it borrowed from the Rivers and 
Harbors Act. in a manner that reached far beyond the limited category of traditionally navigable 
waters. As both the statute and the legislative history make clear, “navigable waters” was 
broadly detined by Congress and intended to be interpreted that way in order to achieve the 
numerous objectives articulated throughout the Act that do not pertain to navigability. Congress 
accomplished this jurisdictional expansion by deleting the term “navigable” from the existing 
definition of “navigable waters.” 


Both the House and Senate versions of the bills to amend the FWPCA were written to expand 
federal authority to control and ultimately eliminate discharges of all types of water pollution 
across the country.— Both the House and Senate sought to restructure the nation’s federal 


15 33 U.S.C. § 1252. 

16 Id. 


n HR. 1 1896, 92'"' Cong. (1971); S. 2770 92”" Cong (1971). 
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authority to control water pollution while drawing upon much of the structure and language of 
earlier versions of the FWPCA as well as the Rivers and Harbors Act. Thus, in their respective 
bills, both bodies borrowed the term “navigable waters” from the RHA, and included a definition 
that itself used the term “navigable."— However, in the reports discussing their respective 
versions of the legislation, both the House and Senate expressed concern about potential narrow 
interpretations of what waters they intended to be covered by the Act. 

The House Public Works Committee stated its concent as follows; “The Committee is reluctant 
to define the lenu ‘navigable waters.’ This is based on the fear that any interpretation would be 
read narrowly. This is not the Committee’s intent. The Committee fully intends the term 
‘navigable waters’ be given the broadest possible constitutional interpretation unencumbered by 
agency determinations which have been made or may be made for administrative purposes,” — 

The Senate Committee on Public Works stated, “Through a narrow interpretation of the 
definition of interstate vvaters the implementation of 1%5 Act was severely limited. W’ater 
moves in hydrologic cy c!c.s and it is cs,scntial that discharges of pollutants be controlled at the 
source.”— 

While the House report focused upon the need for a broad constitutional interpretation of the 
Act’.s scope, and the Senate report spoke to the scientific reality of waters being interconnected, 
both bodie.s signaled their desire not to constrain the reach of the Act to those waters previously 
protected solely on the grounds of navigability. 

When the House and Senate met in conference committee, they took an additional step to ensure 
that the definition of “navigable waters" did not result in unduly narrow interpretations. As 
discussed in the report of the Conference Committee, the House version of the definition was 
accepted into the final bill, but the word “navigable” was deleted from the definition. Thus, the 
new definition read as follows: “The term ‘navigable waters' means navigable waters of the 
United States, including the territorial seas.”— 

The Conference report spoke to this change, using the exact terminology of the earlier Hon.se 
Public Works Committee report in confirming that the term “must be given the broadest 
constitutional interpretation,” and expre.ssing that the interpretation of this definition must be 

18 In the Senate, the definition read “the term navigable waters means the navigable waters of 
the United States, portions thereof, and the tributaries thereof, including the territorial seas and 
the Great Lakes, S. 2770, 92'“’ Cong. 502(h) (1971). The House bill’s definition read “The term 
‘navigable waters’ means the navigable waters of the United States, including the territorial 
seas.” H.R. 11896, 92'“’ Cong. .502(8)(1971), 

19 H.R. Rep. No. 92-911 at 76-77 (1.972). 

20 S. Rep No. 92-414, 92'"’ Cong. 77 (1971). 


21 S. Rep. No. 92-1236, 92'"' Cong.144 (1971). 
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“unencumbered by agency determinations wdiich have been made or may be made for 
administrative purposes.'—' 


Finally, the debate in Congress on final passage of the Act confirmed the conference report's 
intent that the law be given broad application. For example. Congressman .lohn Dingell, who 
reported the conference committee bill to the House explained the definition in his statement: 

The conference bill defines the tenn “navigable waters” broadly for water quality 
purposes. It means all “the waters of the United States” in a geographical sense. It does 
not mean “navigable waters of the United States” in the technical sense as we sometimes 
sec in some laws. 

After review ing the broad extent of the Commerce Clause authority, Rep. Dingell went on to 
state: 


Thus, this new definition clearly encompasses all water bodies, including main streams 
and their tributaries, for water quality purposes. No longer are the old, narrow definitions 
of navigability, as determined by the Corps of Engineers, going to govern matters 
covered by this bill. Indeed, the conference report states on page 144: The conferees fully 
intend that the term navigable waters be given the broadest possible constitutional 
interpretation unencumbered by agency determinations which have been made or may be 
made for administrative purposes.”— 

Congress expanded the Act’s jurisdictional scope in 1972 because of the now ambitious goals of 
the Act. For this reason, Congress chose not to retain the traditional definition of the 
Jurisdictional term “navigable waters” from the Rivers and Harbors Act or limit its jurisdictional 
reach as in earlier versions of the FWCPA. Instead, Congrc,ss deleted the word “navigable” from 
the “navigable waters” definition of the 1972 Act, thereby asserting federal jurisdiction over all 
"waters of the United States.”- Congre.ss chose to adopt a new, broader definition to encompass 
“waters of the United Statc.s,” as necessary to achieve its stated objectives to rid the nation’s 
waters of pollution. 

2- The CaUuwav Case and the Corps' Definition of “Waters of th e United Stales” 

Prior to the 1 972 amendments to the Federal Water Pollution Control .Act. the Army Corps of 
Engineers had the authority to retjuire pennits for discharges into navigable waters and their 


22 Id. 

13 See House consideration of the report of the Conference Committee, Oct. 4, 1 972, compiled in 
Legislative Histoiy of the Water Pollution Control .Act Amendments of 1972, Ser. No. 9.3-1, 93"' 
Cong. (1973), at 250-251. 

24 The definition of “navigable water” in earlier version of the FWCPA had made express 
reference to navigability.” 211 80 Stat. 1253. 
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tributaries under the Rivers and Harbors Act of 1899. After pas.sage of the 1972 amendments, the 
Corps proposed revisions to its c.xisting permitting regulation,s to incorporate the new authority 
and responsibilities it was given under § 404, The Corps proposed revisions on May 10, 1973 
and finalized those revisions on April 3, 1974. 

The Corps’ first regulatory' definition of “navigable waters— for purposes of implementing the 
404 program vvas extremely narrow, applying only to traditionally navigable waters,— On June 
19, 1974, EPA Administrator Russell Train wrote to the Corps, objecting to the Corps’ narrow 
interpretation of navigable waters and asserting that it was inconsistent with Congress’ intent in 
the 1972 amendments, stating, “Our interpretation of ‘navigable waters’ within the meaning of 
the FWPCA does not conform to the Corps" recently issued regulation. We firmly believe that 
the Conference Committee deleted ‘navigable’ from the FWPCA definition of ‘navigable 
waters’ in order to free pollution control from jurisdictional restrictions based on ‘navigability.’’’ 
— On August 16, 1974, NRDC and NWF sued the Corps, arguing that the Corps’ regulations 
failed to broadly protect waters of the United .States as Congress intended. The United States 
District Court for the District of Columbia agreed that the Corp.s’ definition was too narrow and 
not what Congress intended. The court ordered the Corps to rescind the part of its regulation 
“w hich limits the permit (§ 404) jurisdiction of the Corps by definition or otherw'ise to other than 
the waters of the United States,” The court also ordered the Corps to expeditiously propose 
regulations which reflected the broad mandate to protect all waters of the United States, as 
provided by Congress in 1972. NRDC v. Callaway. 392 F.Supp 685 (D.D.C. 1975). 

Pursuant to the court’s order in Callaway, the Corps proposed four alternative definitions of 
“navigable waters” under the 404 program in May 1975, and issued an “interim final regulation” 
with an expanded definition of “nav igable waters” in July 1975. 

The interim final regulation defined the tenn ‘navigable waters’ to include: coastal waters, 
wetlands, mudflats, swamps, and similar areas, freshwater lakes, rivers, and streams that are 
u.sed, were used in the past, or are susceptible to use to transport interstate commerce, including 
all tributaries to the.se waters; interstate waters, certain specified intrastate waters, the pollution 
of w hich would affect interstate commerce; and frcshw'ater wetlands including marshes, 
shallows, swamps, and similar areas that are contiguous or adjacent to the above described lake.s, 
rivers, and streams, and that are periodically inundated and nonnally characterized by the 


“ The Corps did not alter its regulatory nomenclature to define the term “waters of the United 
States” until its final rule in July, 1977. See 42 FR 37127. 

“The tenn ‘navigable waters of the United States’ and ‘navigable waters,’ as ased herein mean 
those waters of the United States which are subject to the ebb and flow of the tide, and/or are 
presently or have been in the past, or may be in the future susceptible for use for purposes of 
interstate or foreign commerce (See 33 C.F.R. § 209.260 for a more complete definition of these 
terms).” 

Letter from Russell E. Train to General William G. Gribble, Chief, Army Corps of Engineers. 
June 19, 1974. 
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prevalence of vegetation that requires saturated soil conditions for growth and reproduction. 

The July 1975 rule adopted a plan to regulate these categories of waters in three phases. “Phase 
one began immediately upon publication of the regulation and included all waters .subject to the 
ebb and flow of the tide and, 'or waters that are, were, or are susceptible to use for commercial 
navigation puiposes (waters already being regulated by the Corps) plus all adjacent w'ctlands to 
these waters.... Phase I! became effective'on September 1, 1976 (originally scheduled for July 
1, 1976, but postponed for 60 days by Presidential action), and included primary tributaries to 
the Phase i waters and lakes greater than five acres in surface area, plus wetlands adjacent to 
these waters. Phase III, requiring permits for discharges of dredged or fill material into alt waters 
of the United States, became effective on July 1, 1977.”— 

The 1 977 final regulations consolidated the nine categories of waters comprising the “navigable 
waters” in the 1975 rule down to four categories: 

Category I - Coastal and inland waters, lakes, rivers and streams that are navigable waters of the 
United States, including adjacent wetlands. 

Category 2 - fributaries to navigable waters of the U.S., including adjacent wetlands. 

Category 3 - Interstate waiters and their tributaries, including adjacent wetland,s. 

Category 4 - All other waters of the United States not identified in Categories 1 -3, such as 
i.solated lakes and wetlands, intermittent streams, prairie potholes, and other waters that are not 
part of a tributary system to interstate waters or to navigable waters of the United Stales, the 
degradation or destruction of which could affect interstate commerce. 

The Carps stated in the preamble to the 1977 final rule: 

“Waters that fall within categories I, 2, and 3 are obvious candidate.s for inclusion as 
waters to be protected under the Federal government's broad powers to regulate interstate 
commerce. Other waters are also used in a manner that makes them part of a chain or 
connection to the production, movement, and/or use of interstate commerce even though 
they are not interstate waters or part of a tributary system to navigable waters of the 
United States. The condition or quality of water in these other bodies of water will have 
an effect on interstate commerce. 

The 1975 definition identified certain of these waters. These included waters used: 

• By interstate travelers for water-related recreational purposes; 

• For the removal of fish that are sold in interstate commerce; 

• For industrial purposes by industries in interstate commerce; and 

• In the production of agricultural commodities sold or transported in interstate 
commerce. 


Quoting the July 19, 1977 preamble’s historical background discussion at 42 FR 37124. 
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We recognized, however, that this list was not all inclusive, as some waters may be 
involved as links to interstate commerce in a manner that is not readily established by the 
listing of a broad category. The 1975 regulation, therefore, gave the District Engineer 
authority to assert jurisdiction over ‘other waters’ such as intermittent rivers, streams, 
tributaries and perched wetlands, to protect water quality. Implicit in this assertion of 
jurisdiction over these other waters was the requirement that some connection to 
interstate commerce be established, even though that requirement was not clearly 
expressed in the 1975 definition.—' 

Thus, the basic approach to defining waters of the United States broadly, as envisioned by 
Congress in 1972, was adopted into regulations by mid-1975 and received additional 
clarification and ref nement by mid-1 977. As we discuss below, the legislative history makes 
clear that Congress was well aware of the Callaway case and the Corps’ efforts to adopt a rule 
defning “waters of the United States.” Indeed, the litigation and subsequent rulemaking provide 
the critical context for understanding the importance and centrality of the congressional debate 
over the proper scope of the 404 program during the 1 977 amendments to the Clean Water Act. 

3. The 1977 Amendments 

The period during which Congress considered and debated amendments to the Clean Water Act 
in 1976 and 1977 closely folknved the period w hen the scope and contour of the Corps' 
regulations For implementing the 404 program were litigated and revised. During the 1977 
reauthorization procc.ss, the regulatory battle over the Corps’ rules was mirrored by two 
competing approaches to amending the 404 program that were considered by the Congress. 

The first approach was that taken in the bill reported out of the Senate Environment and Public 
Works Committee, which sought to address concerns about the implementation of the 404 
program by ref ning and clarifying several elements of the program. The key amendments 
adopted by the committee included: authorizing the Corjis to establish a general permit program 
for categories of activities involving discharges that would have minimal adverse impact on the 
environment (individually and cumulatively) (404(e)); clarifying a set of activities who.se 
discharges were exempt from 404 permit requirements including “nomial farming, silviculture, 
and ranching activities such as plowing, seeding, cultivating” and other activities (404(0); 
creating a provision for delegation of administration of the 404 program, for those waters that 
were not “traditionally navigable,” to states with adequate programs(404(g)). 

During the Senate’s floor debate on the 1977 amendments. Senator Bentsen offered an 
amendment to the Environment and Public Works Committee’s bill that would have amended 
the Act to limit the scope of § 404 to only traditionally navigable waters and their adjacent 
wetlands (essentially those waters that the Corps initially intended to regulate prior to the 
Callaway decision). 


” Quolini’ 42 FR 37127-37128, (July 19, 1977) 
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The Congressional Record contains a long debate held before the full Senate voted whether to 
accept or reject the Bentsen plan to narrow the scope of the Clean Water Act protections for 
wetlands and other waters from discharges of dredge and fill material. It is clear from the debate 
that both sides agreed that the scope of the Act since 1972 had reached all waters ofthe United 
Slates, and that the Environment and Public Works Committee's approach would not reduce the 
scope of protection for all waters of the United States. 

.As Senator Bentsen himself stated: “The committee has failed to recommend any reduction in 
the scope ofthe § 404 permit program.... The program would .still cover all waters ofthe United 
States, including small streams, ponds, isolated marshes, and intennittcntlv tlowing etillies . 
(Congressional Record, August 4, 1977, page 26711) (emphasis added). 

Senator John Tower of Texas, a supporter of the Bentsen amendment, referred to the Callaway 
case and the Corps’ subsequent regulations when he stated: “A court decision, coupled with an 
administrative decision, is causing us to be faced with a regulatory scheme which covers not just 
the rivers ofthe Nation hut all surface waters and wetlands of the United States .” (Congressional 
Record, August 4, 1977, pp, 26721-26722) (emphasis added). 

Opponents of Senator Bentsen’s amendment readily acknowledged that the EPW Committee’s 
bill maintained the broad jurisdiction enacted in 1972. and argued why Senator Bentsen’s 
amendment to reduce jurisdiction of the .Act should be rejected. 

Senator Gary Hart of Colorado spoke at length on the shortcomings of the approach advocated 
by Senator Bentsen: 


The Senator from Texas has a very appealing approach because it is very simple; hut. like 
mo.st simple approaches to difficult problems, it is wrong, and it .seeks to limit the 
treatment available by saying vve can only control pollutants if they occur at a certain 
place, and not another place, even though all those places are interrelated from an 
ecological and environmental point of view. The difficulty with the Bentsen amendment 
is that it takes a meat ax approach; and. like most other amendments that take a meat ax 
approach, it destroys more than it corrects.... 

There is a Federal and national interest in the waterways of this country. There is a 
national and Federal interest in waterways other than those on which a ship can be 
fioated. That is essentially the i.ssue here today.... 

The Congress can capitulate. The Congress can abandon the national intere.st. The 
Congress can permit activities of a dredge-and-fill nature to go forward on those small 
streams, marshes, wetlands, and swamps which will make their way into the bigger 
waterways of this country and have a tremendous adverse effect on the people of this 
country and on their welfare, on their crops, on many of their activities. Or we can 
establish a program ofthe sort the committee has e.stahlished. which will protect all of 
tho.se water systems: which will protect all ofthe elements of those systems , which will 
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not permit dredge and fill activities to deposit very toxic materials into tho.se waterways.” 
(Congressional Record, .Augu.st 4, 1977, page 26713) (emphasis added). 

Senator Robert Stafford of V'ermont explained hovv the EPW committee sought to remedy 

concerns about the 404 program without reducing the broad jurisdiction established in 1972: 

The 1972 Federal Water Pollution Control Act exercised comprehensive iiirisdiction 
over the Nation's waters to control pollution . This decision was the result of extensive 
and careful study and debate. In its report on that legislation, the Senate Public Works 
committee stated ’waters move in hydrologic cycles and it is essential that discharge of 
pollutants be controlled at the source.’, ..After extensive deliberation, the committee 
amendment rejects the redefinition of navigable waters. Instead, the committee 
amendment insures continued protection of the Nation’s waters, but allows States to 
assume the primary responsibility for protecting those lakes, rivens, streams, swamps, 
marshes and similar areas that lie outside the Corps program in the so-called ‘Pha.se I 
waters.’” (Congressional Record, August 4, 1977, page 26714) (emphasis added). 


Senator Chafee spoke passionately about the value of wetlands for the whole country and why 
Senator Bentsen’s proposal for eliminating broad federal protection for intrastate waters should 
be rejected: 

1 think it is important to bear in mind that marshes and wetlands arc not a parochial 
responsibility or an asset; they arc not a local a.sset; they are a national asset. They are 
not iust confined within boundaries which happen to exist for any one of our States. The 
wetlands perform a vital part of the food chain for our wildlife. ... I should like to stress 
that these wetlands are not something that belong to Louisiana or Rhode Island or 
Michigan or Minnesota, They belong to all the citizens. They are much too valuable to 
be abandoned to .some unstable, fragmentary kind of nrotection. We must bear in mind 
that these wetlands arc part of this larger system. They are not independent . I hey do not 
belong only to Minnesota, so that if Minnesota wants to fill them in, it is too bad for the 
Nation. We have to remember that it affects everything else downstream. There is a 
linkage between wetlands and streams and estuaries and rivers, and they all must live in 
harmony, through wise management.” (Congressional Record, August 4, 1977, pp. 
26716-26717) (emphasis added). 

Senator Howard Baker argued that both the EPW committee and courts recognized and were 
effectuating the common scientific imdenstanding of hydrological linkage between all types of 
waters: 


The statutory language authorizing the 404 program requires the cooperation of the Corps 
and EPA to insure that discharges of dredged material and fill material will not have 
unacceptable adverse efleets on municipal water supplies, shellfish beds, fisheries, 
wildlife, and recreation. A fundamental element of the Water Act is broad jurisdiction 
over water for pollution control purposes... Comprehensive jurisdiction is necessary not 
only to protect the natural environment but also to avoid creating unfair competition. 
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Unie,ss Federal jurisdiction is uniformly implemented for all waters, dischargers located 
on nonnavigable tributaries upstream from the larger rivers and estuaries would not be 
required to comply with the same procedural and substantive standards imposed upon 
their downstream competitors. Thus, artificially limiting the Jurisdiction can create a 

considerable competitive di,sadvantage for certain discharges It is important to 

understand that toxic substances threaten the aquatic environment when discharged into 
s mall streams or into major waterways. Similarly, pollutants are available to degrade 
water and attendant biota when discharged in marshes and swamps, both below and 
above the mean and ordinary high water marks . , . . Continuation of the comprehensive 
coverage of this program is essential for the protection for the aquatic environment. The 
once seeminelv separable types of auuatic systems are, vve now know, interrelated and 
interdependent. We cannot expect to preserve the remaining qualities of our vvaler 
resources without providing appropriate protection for the entire resource. ” 
(Congressional Record, August 4, 1977, page 26718)( emphasis added). 

Senator Bentsen’s amendment was defeated by a vote of the full Senate. Although the Mouse had 
passed legislation amending the Act along the lines of the Bentsen amendment, when the House 
and Senate met in conference, the Senate approach was accepted and no reduction in the .scope 
of the Act’s Jurisdiction was enacted. 

Thus, the idea of reducing the scope of the Clean Water Act’s jurisdiction, which EPA and the 
Corps are contemplating, and numerous industry groups arc promoting, was already rejected by 
Congre,ss more than twenty-five years ago. 


III. THE FACTORS LISTED IN 33 C.F.R. 328.3(aR3)(i)-(iii1 MUST HE RETAINED 
AS BASES FOR CLEAN WATER ACT .lURISDlCTION 


The ANPRM requests comments as to whether, and if so, under what circumstances, the factors 
listed in 33 C.F.R. 328.3(a)(3)(i)-(iii) (“the (a)(3) factors”) or any other factors provide a basis 
for determining Clean Water Act juri.sdiction over what the ANPRM describes as “i.solated, 
intrastate, non-navigabic waters.” 68 I-cd. Reg. at 1994. 

The language, purpose, and legislative history of the Clean Water Act make it clear that waters 
meeting the tests described in the (a)(3) factors are covered by the statute. As is discussed in 
detail above, the .Supreme Court’s decision in SWANCC does not support any change to these 
factors or to any other element of the existing regulatory' definition of “waters of the United 
States.” 

As a result, any attempt to limit or remove Clean W'ater Act jurisdiction from waters meeting the 
tests described by the (a)(3) factors - including from the waters that the ANPRM refers to as 
“isolated” ~ would not withstand judicial scrutiny. These and other factors identified in the 
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existing Clean Water Act regulations as providing a basis for establi.shing jurisdiction must 
remain in place.— 


A. Ti IE Clean Water Act and SoctNo National Poijcy Reqlure the Retention of the 

JURISDIC T IONAL TES ES SET FORTH IN THE (A)(3) FACTORS 

The purpose and clear language of the Clean Water Act demonstrate that the Act is to be applied 
to all waters that support recreation, fishing, shellfishing, and commercial uses - the precise uses 
described by the (a)(3) factors. F’rotecting waters that the ANPRM describes as “isolated, 
intrastate, non-navigable” that meet the tests of the (a)(3) factors is essential to achieve the goals 
of the Clean Water Act and is sound national policy. 

1 ■ Retention of the Jurisdictional Tests Set Forth in the fa)(3) Factors is Mandated bv the 
Purpose and Clear Langiiai’c of the Clean Water Act 

Both the purpose and language of the Clean Water Act make clear that Congress intended that 
protections be developed and provided to all waters protected by the current regulations, 
including specifically tho.se used for fishing, shellfishing, recreation, and commercial uses. 

The purpose - and explicit intent - of the Clean Water Act is to “restore and maintain the 
chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 125 1(a). To 
help achieve this purpose, the Clean Water .Act further establishes an interim goal aimed directly 
at waters used for the purposes described in the (a)(3) factors: “it is the national goal that 
wherever attainable, an interim goal of water quality which provides for the protection and 
propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be 
achieved by July I, 1983,” Id. 

The purpose, interim goal, and .structure of the .Act make it clear that Congress was establishing 
a comprehensive regulatory scheme that was designed to protect and preserve aquatic 
ecosystems and their values, including providing habitat for fi.sh, shellfish, and support for 
recreation. 


“ It is important to note that the factors enumerated in this Question 1 - the use of waters by 
interstate or foreign travelers for recreational or other purposes, the presence offish or shellfish 
that could be taken and sold in interstate commerce, and the use of waters for industrial purposes 
by industries in inlenstate commerce - are illustrative only. The long standing regulations being 
questioned by the ANPRM state clearly that intrastate, nonnavigable waters are protected if “the 
use, degradation or destruction of [the water] could affect interstate or foreign commerce 
including any such waters” used for recreation, fish or shellfish, or industry', as described. 33 
C.F.R. § 328(a)(3) (emphasis added); see also 40 C.F.R..230.3(s)(3) and substantively similar 
regulatory definitions at 40 C.F.R. §§ IlO.l, 112.2, 116.3, 117.1, 122,2,232,2,300.5^ Part 300, 
302.3 and 401.1 1. That is, the three specific factors li.sted in the regulations are illustrative, not 
exhaustive as implied by the form of this first Question posed by the ANPRM. 
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The Clean Water Act contains mirnerous additional directives focused on protecting and 
restoring waters used for recreation, fishing, shellfishing, and commercial use. For example: 

a. Section i 02 directs the Administrator of EPA to prepare or develop 
comprehensive programs for preventing, reducing, or eliminating pollution that give “due 
regard” to the “improvements which are necessary to conserve such waters for the 
protection and propagation of fish and aquatic life and w'iltilife, recreational purposes, 
and the withdrawal of such waters for public water supply, tigricultural, industrial, and 
other purposes.” .)3 U.S.C. § 1252. 

b. Section 1 04 directs the Administrator to “conduct and promote, and encourage 
contributions to, continuing comprehensive studies of the effects of pollution, including 
sedimentation, in the estuaries and estuarine zones of the United States on fish and 
wildlife, on sport and commercial fishing, on recreation, on water supply and water 
power, and on other beneficial uses.” 33 U.S.C. § 1254(n)(l). Section 104 afso 
authorizes the Administrator to make grants to “conduct basic research into the structure 
and function of fresh water aquatic ecosystems, and to improve understanding of the 
ecological characteristics necessary to the maintenance of the chemical, physical, and 
biological integrity of freshwater aquatic ecosystems,” 33 U.S.C. § 1254). 

c. Section 1 1 9 directs the Administrator (through delegation) to conduct or 
commission studies necessaiy' for strengthening the implementation of a comprehensive 
management plan for the Long Island Sound including “water quality requirements to 
sustain fish, shellfish, and wildlife populations, and the use of indicator species to assess 
environmental quality.” 33 U.S.C. § 1269(c)(2)(G). 

d. Section 120 directs the development of a pollution prevention, control and 
restoration plan for Lake Champlain that identifies “corrective actions and compliance 
schedules addressing point and nonpoint sources of pollution necessary to restore and 
maintain the chemical, physical, and biological integrity' of water quality, a balanced 
indigenous population of shellfish, fish and wildlife, recreational, and economic activities 
in and on the lake.” 33 U.S.C. § 1270(e)(2)(A). 

e. Section 303 directs the Administrator to ensure the promulgation of State water 
quality standards applicable to interstate and intrastate W'aters. “Such standards shall be 
established taking into consideration their use and value for public water supplies, 
propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and 
other purposes . . . .” 33 U.S.C. §§ 1313(a) and (c). 

f Section 303 further directs the Administrator to ensure the promulgation of Total 
Maximum Daily Loads and Total Maximum Daily Thermal Loads for all waters for 
which other Clean Water .Act controls arc “not stringent enough to implement any water 
quality standard applicable to such waters,” 33 U.S.C. § 1313(d). Total Maximum Daily 
Thermal Loads are .specifically required to be developed for waters where “controls on 
thennal dischargers under section 1311 of this title are not stringent enough to assure 
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protection and propagation of a balanced indigenous population of shellfish, fish, and 
wildlife.” Id. Such Total Maximum Daily Thermal Loads are to be establi.shcd at levels 
that will “assure protection and propagation of a balanced, indigenous population of 
shellfish, fish and whldlifc.” Id. 

g. Section 304 directs the Administrator to develop, publish, and update “criteria for 
water quality accurately reflecting the latest scientific knowledge (A) on the kind and 
extent of all identifiable effects on health and welfare including, but not limited to, 
plankton, fish, shellfish, wildlife, plant life, shorelines, beaches, esthetics, and recreation 
which may be expected from the presence of pollutants . . . .” 33 U.S.C. § 13 14(a). This 
section also directs the Administrator to develop, publish, and update information on “the 
factors necessary for the protection and propagation of shellfish, fish, and wildlife for 
classes and categories of receiving waters and to allow recreational activities in and on 
the water.” ki. Section 304 further directs the Administrator, to “develop and publish 
information on the factors neccssaty for the protection of public water supplies, and the 
protection and propagation of a balanced indigenous population of .shellfish, fish and 
wildlife, and to allow recreational activities, in and on the water.” !d. at § 1314 (5)(B); 
see also § 1314(.‘;)(A) (requiring publication of the same factors but excluding the word 
“indigenous” in connection with shellfish). 

Ii. Section 304 also requires the Admini.stralor to ensure promulgation of a list of 
waters within the State which, after application of required effluent limitations, “cannot 
reasonably be anticipated to attain or maintain . . . that water quality w hich shall assure 
protection of public health, public water supplies, agricultural and industrial uses, and the 
protection and propagation of a balanced population of shellfish, fish and vvildiife, and 
allow recreational activities in and on the water.” 33 U.S.C. § 13I4(1)(A). 

i. Section 3 1 6 authorizes the Administrator to impose effluent limitations for 
thermal discharges “that will assure the protection and propagation of a balanced, 
indigenous population of .shellfish, fish, and wildlife in and on that body of water.” 33 
U.S.C. § 1326(a). 

j. Section 402 establishes the National Pollutant Discharge Elimination System, a 
pennit program applicable to point source di.scharges into the Nation’s waters that i.s 
.specifically designed to reduce the amount of pollution entering the Nation’s waters 
from, among other things, industrial and commercial enterprises. 33 U.S.C. § 1342. 
Discharges of pollutants into surface waters are caused primarily by industrial and 
commercial operations, including manufacturing, construction, resource extraction, land 
development, agriculture, and w'aste disposal. See , e.e .. 40 C.F.R. Parts 403-610 (EPA 
effluent guidelines for 73 categories of industrial activities, filling over 1500 pages of the 
Code of Federal Regulations). 

k. Section 404 directs EPA to establish guidelines for the dispo.sal of dredged and 
fill material that “shall be based upon criteria comparable to the criteria” used in § 

403(c). 33 U.S.C. § 1344(b) (emphasis added). The means that the § 403 marine-related 



425 


Response to Clean Water Act ANPRM Dkt No, OW-2002-0050 

April 16, 2003 page 22 


criteria quoted below were to be adapted for waters - including intrastate, nonnavigable 
waters - that could be impacted by the issuance of § 404 permits. The § 403 criteria 
require the Administrator to promulgate guidelines for determining degradation to marine 
waters that “shall include'*, inter alia : 

(A) the effect of disposal of pollutants on human health or welfare, including but 
not limited to plankton, fish, shellfish, wildlife, shorelines, and beaches; 

(B) the effect of disposal of pollutants on marine life including the transfer, 
concentration, and dispersal of pollutants or their byproducts through biological, 
physical, and chemical processes; changes in marine ecosystem diversity, 
productivity, and stability; and species and community population changes; 

(c) the effect of disposal, of pollutants on esthetic, recreation, and economic 
values; 


(G) the effect on alternative uses of the oceans, .such as mineral exploitation and 
scientific study, 

33 U.S.C. § 1343(c). 

1. Section 404(c) authorize.s the Administrator to prohibit specification of a disposal 
site whenever the Admini-strator determines that “the discharge of such materials into 
such area will have an unacceptable adverse effect on municipal water supplies, shellfish 
beds and fishery areas (including spawning and breeding areas), wildlife, or recreational 
areas.” 33 U.S.C. § 1344(c). 

In 1987, Congress further demonstrated its intent to cover waters identified by the (a)(3) factors 
when it directed the Admini.strator to “conduct research on the harmful effects on the health and 
welfare of persons caused by pollutants in water” which research “.shall include, and shall place 
special emphasis on, the effect that bioacciimulation of the.se pollutants in aquatic .species has 
upon reducing the value of aquatic commercial and sport industries.” 33 U.S.C. § 1254a. 

Congress also demonstrated its concerns with the effects of water pollution on fish and other 
aquatic life, recreational uses, drinking water, public health, agricultural and industrial uses in 
almost 25 years worth of predecessor legislation to the Clean Water Act. E.g .. 1948 Federal 
Water Pollution Control Act, Pub.,L. No, 80-845. 62 Stat, 1 155, Chapter 758, June 30, 1948 
(authorizing development of federal plans for eliminating or reducing pollution giving due 
regard to improvements necessary to conserve waters needed for public water supplies, fish and 
aquatic life propagation, recreational purposes, agricultural purposes, and industrial purposes); 
Clean Water Authority Act of 1966, Pub..L. No. 89-753, 62 Stat. 1 155 (1966) (authorizing 
procedures for abating domestic pollution that damages the health or welfare of citizens in 
foreign countries); Water Quality Improvement Act of 1970, Pub..L. No. 91-224, Part I (1970) 
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(authorizing the President to determine the quantities of oil which would be harmful to the public 
health or welfare of the United States including, but not limited to, fish, shellfish, and wildlife, 
public and private property, shorelines and beaches). 

-■ Retention of the Jurisdictional Tests Set Forth in the (aVdl Factors is Necessary to 
Achieve the Goals of the Clean Water Act 


The Clean Water Act creates a comprehensive regulatory scheme to “restore and maintain the 
chemical, physical, and biological integrity of the Nation’s waters.” .Id U.S.C. § 1251(a). That 
scheme includes an explicit goal of attaining a level of water quality that “provides for the 
protection and propagation of fish, shellfish, and wildlife and provides for recreation in and on 
the water.” 3.3 U.S.C. § 1251(a)(2). 

.Activities that degrade or destroy waters identified by the (a)(3) factors prevent the attainment of 
these goals for both the specific waters being harmed, and for the Nation’s waters as a whole. 

.As is discussed in detail below', the hydrological, chemical, and biological interconnectedness of 
the Nation’s waters makes it clear that the Act's goals cannot be met without protecting all of the 
waters covered by the current regulations. These goals certainly cannot be met without 
protecting the intrastate waters identified by the (a)(3) factors. As a re.siilt, the juri.sdictional 
tests .set forth in the (a)(3) factors must be retained. 

3. Retention of the Jurisdictional Tests Set Torth in the (aKd) Faetor.s i.s Mandated by the 
Clean Water Act’s Assertion of Commerce Clause Jurisdiction Over the Nation’s Waters 

On their face, the (a)(3) factors are limited to providing a basis for juri.sdiction only where w'aters 
are u.sed for purposes that could affect interstate commerce. As discussed in detail below, the 
activities described in the (a)(3) factors fail squarely within the scope of the Commerce Clause 
and do not in any way push the limits of congrc.ssional authority or power to regulate. Those 
activities are well recognized to h.ive, and in fact have, a significant alTect on interstate 
commerce. Because the Clean W'ater Act has repeatedly been found to assert Commerce Clause 
jurisdiction over the Nation’s w'atcrs, the (a)(3) factors mmst be retained as a basis for 
determining jurisdiction, including over those waters described by the ANPRM as “i.solated, 
intrastate, non-navigable.” 

Courts have consistently held that through the .Act, Congress asserted federal jurisdiction over 
the Nation’s waters to the maximum e.xtent permissible under the Commerce Clause of the 
Constitution. E.g .. United States v. Edison . 108F.3d 1336, 1341-42 (1 Ith Cir. 1997'): Ouivira 
Mining Co. v. EPA . 765 F.2d 126, 129-30 (10th Cir 1985); United States v. Lambert . 695 F.2d 
536, 538 (11th Cir. 1983); United States v. Texas Pipe Line Co. . 611 F.2d 345, 347 (10th Cir. 
1979); United States v. Earth Sciences. Inc. . 599 F.2d 368 (lOih Cir. 1979); Leslie .Salt Co. v. 
Froehlke . 578 F.2d 742, 744-45 (9th Cir. 1978); United States v. Ashland Oil and Transp. Co. . 
504 F. 2d 1317, 1325 (6th Cir. 1974); Natural Resources Defense Council v, Callaw-av . 392 F. 
Supp. 685. 685 (D.D.C. 1 975 ): see also United States v. Riverside Bavview Homes Inc . 474 U.S. 
121, 133 (1985) (“The Act’s definition of “navigable waters” as “the waters of the United 
States” makes it clear that the term “navigable” as u.sed in the Act is of limited import. In 
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adopting this definition of “navigable waters,” Congress evidently intended to repudiate limits 
that had been placed on federal regulation by earlier water pollution control statutes and to 
exercise its powers under the Commerce Clause to regulate at least some waters that would not 
be deemed “navigable” under the classical understanding of that term.”) 


These decisions are based, in part, on the legislative history' of the Clean Water Act, which 
makes it clear that Congress intended that Clean Water Act jurisdiction be asserted to the 
maximum extent permitted under the Commerce Clause. That legislative history explicitly states 
that the definition of navigable waters is intended to “be given the broadest possible 
constitutional interpretation.” S. Rep. No.l236, 96* Cong., 2d Sess., 144 (1972), reprinted in 1 
Leg. Hist. .327. The legislative history ofthe Act is discussed in detail above. 

The SWANCe Courfis brief footnote suggesting the possibility of a less expansive reading of the 
Clean Water Act’s legislative history is mere dictum, and does not alter the Act’s reach. .See 
SIVANCC, 53 1 U.S. at 1 68 n.3. SWANCC is based on the Court’s decision that the plain 
language of Clean Water Act § 404(a) was unambiguous as applied to “petitioner’s balefill site 
pursuant to the ‘Migratory Bird Rule.’” SWANCC, 531 U.S. at 172, 174. It is well settled that 
where a court finds that the statutory language is clear, the court’.s inquiry is at an end, and 
legislative history will not be considered. E.g.. Toibh v. Radloff . 501 U.S. 157, 162(1991). As 
a result, the SWANCC Court’s statement in footnote 3 concerning the Act's legislative hi.story is 
neither essential nor germane to the disposition of any issues in SWANCC. Consequently, that 
statement is dictum, and i,s not binding. E.g .. Toihb . 501 U.S. at 1 62; Central Green Co. v. 

United Stales . 53 1 U.S. 425, 431 t200~'n: Tvler v. Cain . 533 U.S. 656. 663 n.4 120011. That 
statement also cannot form the basis of a lower court decision, as constitutional issues cannot be 
defined by “inferences from opinions which did not address the question at issue.” Texas v. 
Cobb . 532 U.S. 162, 169 (2001). It would be equally improper for ERA and the Corps to revise 
the long standing rules setting forth the (a)(3) factors - rules uftlield on numerous occasions -- 
based on any perceived inferences regarding the SWANCC dictum. 

4. Retention of the Jurisdictional Tests .Set Forth in the faV-T) Factors is Sound National 
Policy 


Protecting all waters covered by the current regulations, including the waters described by the 
(a)(3) factors, through the Clean Water Act is sound National policy. 

It is well documented that healthy waters are vital for the health, safety, and welfare of the 
.American people. Healthy waters also are essential to the Nation’s economic well-being. 
Indeed, as EPA reported in May 2000, “the U.S. economy depends on clean water.” U.S. 
Environmental Protection Agency, Liquid Assets 2000: America 's Water Resources at a 
Turning Point, EP.A-840-B-00-01 (May 2000) (“Liquid .As-sets”) at 2. 

W'aters that contribute to health, safety, welfare, and a vital National economy are not limited to 
those that either cross state borders, are traditionally navigable, or are adjacent to traditionally 
navigable waters. To the contrary', intrastate, non-navigable w'aters identified by the (a)(3) 
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factors directly and sub-stantially contribute to the Nation’s welfare and ecoiKsmic vitality both in 
their own right and as contributors to the ecological health of all out Nation’s waters. 

As discussed in detail below, the Nation's waters are hydrologically, chemically, and 
biologically connected. As a result, failing to protect some of the Nation’s waters has an adverse 
impact on tlic ecological health of the rest of the Nation’s waters. Thus, all waters covered by 
the current regulations must be protected to achieve the Clean Water Act’s goal of restoring and 
maintaining the chemical, physical, and biological integrity of the Nation's waters. 

The economic, health, safety, welfare, esthetic, and recreational services provided by the 
Nation’s waters, including intrastate waters protected by the current regulations, include (hut are 
by no meatus limited to) the following: 

a. Waters of the United States support and are used for numerous activities that 
affect the Nation’s economic well-being, including: (1) as sites for transportation and 
infrastructure development; and for residential, commercial, and municipal construction 
and .site development; (2) jndu.strial production and the discharge of pollutants for 
industrial production; (3) agricultural production and itrigation; (4) silviculture; (5) 
municipal uses; (6) resource extraction; (7) energy production; and (8) fishing and 
shellfishing. 

b. Waters of the United States provide critical habitat for ft.sh, birds, waterfowl, and 
other wildlife, and support at least the following recreational !4ctivitie.s that are enjoyed 
by millions of people in the Unileil States: (1) fishing; (2) waterfowl hunting; (3) hunting 
and trapping; (4) bird watching; (5) boating, canoeing, rafting, and kayaking; {6} hiking; 
and (7) photography and other graphic arts. These activities, along with associated 
travel, generate billions of dollars of income each year for the travel, tourism, recreation., 
and sporting .sectors of the economy of the United States, 

c. Waters of the United Stales support and provide safe and adequate drinking water 
supplies. Small .streams, wetlands and other waters filler water and recharge surface and 
subsurface drinking water supplies, and filter and remove pollutants from surface rim-olT 
before that water is released to groundwater or surface watem or is taken up by plants and 
animals and rvidely dispersed throughout the food chain. Millions of people in the 
United States depend on intrastate waters for lliese services. 

d. Clean, safe, and ample water supplies promote economic growth and human 
health. A 2000 Money magazine survey found that clean water and clean air are two of 
the mo.st important factors Americans consider in choosing a place to live. Liquid Assets 
at 2, 16. 

e. Degradation of waiters of the United States can contaminate drinking water 
sources, and water.? used for recreation. Such contamination increases both risks to 
human health and health care costs. Contaminated rivers and closed beaches also cause 
lost revenue for local businesses that serve tourists, anglers, and recreationists. For 
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example, EPA reports th:st “at least a half-million cases of illness aniiiuilly can be 
attributed to microbial contamination in drinking water,” and that in 1998, “2,506 fish 
consumption advisories or bans were issued in areas where fish were too contaminated to 
eat.” Liquid Assets at 2. 

f. Degradation of waters of the United States can increase the risk of floods, 
threatening lives, homes, and businesses, and increasing flood damages and emergency 
respionse costs. 

g. Degradation of waters of the United States can decrease the ability of waters to 
collect, store, and filter surface water run-off. Among other damage.s, this can 
significantly increase the amount of sediment entering navigation channels, causing 
increa,sed costs to federal taxpayers and the navigation industry to maintain navigation. 


B , The JuRiSDicTioN,-\L ITSTS Described by toe (A)(3) Factors must Be Retained 

Because ITiey Are Ct.EARtv Authorized by the Commerce Clause 

For at least the reasons discussed above, the (a)(3) factors must be retained as a basis for 
determining jurisdiction over waters, including those described by the ANPRM a.s “isolated, 
intrastate, non-navigable.” Retention of these factors is authorized by the broad jurisdictional 
reach of the Commerce Clause of the U.S. Constitution, which clearly covers the activities set 
forth in the (a)(3) factors. 

Waters identified by the (a)(3) flictors are clearly covered by the Commerce Clause because the 
factors are limited on their face to providing a basis for jurisdiction only where water-s are used 
for purposes that could affect interstate commerce; the activities described in the (a)(3) factors 
undeniably do have a significant affect on interstate commerce; and applying the Clean Water 
Act to waters identified by the (a)(3) factors - including to those referred to by the ANPRM as 
“isolated” — is necessary to effectuate the Clean Water Act^s comprehensive regulatory scheme. 

I. The Commerce Clause Grants Power to Regulate Economic .Activities that Pollute or 
Otherwi.se Harm the Nation's Waters, Including Those Described bv th e fa3f3'l Factors 

Article I, § 8 of the Constitution grants the federal government power to “regu late Commerce . . . 
among the several States.” The regulatory power granted by the Commerce Clause is “plenary” 
and as such is ‘“complete in itself, may be exercised to its utmo,st extent, and acknowledges no 
limitations, other than are prescribed in the constitution.’” Model v. Vireinia Surface Minina 
Rec lamation Ass’n. 452 U.S. 264, 276 (IPSl UOKOfiBgCibbons v. Ogden . 22 U.S. (9 Wheat ) 1 
196 (1824)). 

The U.S, Supreme Court has made clear that the Commerce Clause empowers Congress to 
regulate “activities causing air or water pollution, or other environmental hazards that may have 
effects in more than one State.” Model, 452 U.S. at 282. As Justice Stevens noted in his dissent 
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to SK4NCC, the Clean Water Acl “is a paradigm of environmental regulation” that is “an 
accepted exercise of federal power.” 53 1 U.S. at 191 ( citing llodel. 452 U.S. at 282). 

Pursuant to the Commerce Clause, Congress may regulate (1) channels of interstate commerce; 
(2) instrumentalities of interstate commerce, or persons or things in interstate commerce; and (3) 
activities that “substantially affect” interstate commerce. United States v. Lop ez. 514 U.S. 549, 
558-59 (1995): see SfVAMCC . 514 U.S. at 174. The term “commerce” has long been broadly 
construed to encompass “every* spec ies of commercial intercourse” that “concerns more State,s 
than one.” Gib bons . 22 U.S. (9 Wheal.) at 193. 

Activities can “substantially affect” interstate commerce even if those activities are conducted 
wholly within one state. The Supreme Court has ruled repeatedly that even ‘“activity that is 
purely intrastate in character may be regulated by Congress, where the activity, combined with 
like conduct by others similarly situated, affects commerce among the States or with foreign 
nations.’” llodel . 452 U.S. at 277 ( Oiiolinff Fry v. Untied State.s . 421 U.S. 542, 547 (1975)). 

Since 1 937, the U.S. Supreme Court has upheld congressional regulation of a broad variety of 
economic activities that are themselves conducted wholly within one state, but that in the 
aggregate have a .suKslantia! affect on interstate commerce. E^,, NLRB v. Jones & Lauehlin 
Steel Cor p.. 301 U.S. 1 (1937) (management of a steel plant): Wickard v. Filbum . 3 17 U.S. Ill 
(1942) (cultivation of wheat for personal consumption); Katzenbach v. McCiune. 379 U.S. 294 
(1964) (operation of a small family restaurant); Perez v. United States . 402 U.S. 146 (1971) 
(participation in extortionate credit transactions); and Hodel . 452 U.S. 264 (coal mining). 

Importantly, activities may be regulated under the Commerce C lause even where they may have 
little or no affect on interstate commerce when considered in isolation. As the Supreme Court 
recently affirmed, “where a general regulatory statute bears a substantial relation to commerce, 
the eje minimi-s character of individual instances arising under that .statute is of no consequence.” 
United State.s v. Lopez. 514 U.S. 549, 558 (1995) (citation omitted); see also United State.s v. 
Morri.son . 529 U.S. 598, 609 (2000) (confirming the Commerce Clause analysis framework 
described in Lopez) : Hodel . 452 U.S. at 277 (permitting regulation of activity which “combined 
with like conduct by others similarly situated, affects commerce among the several .States”) 
(citation omitted); Wickard . 317 U.S. at 127-28 (regulating persona! growth and consumption of 
wheat). Thus, where a specific activity is one of a class of activities properly regulated under the 
Commerce Clause, the courts will not exclude the specific activity* from regulation because its 
individual impact i,s “trivial”. Perez v. United States . 402 U.S. 146, 154 (1971): Mandand v, 
Wirtz. 392 U.S. 183, 192 (1968): U.S. v. Pozseai. 999 F.2d 719. 734 (3rd Cir. 199.3). 

Where economic activities are regulated, it is clear that their impacts may be aggregated to 
determine whether there is a substantial affect on interstate commerce. United States v. 
Morrison . 529 U.S. at 610. The Clean Water Act regulates activities that are obviously and 
overwhelmingly economic in nature, and these activities both standing on their own and when 
aggregated, clearly have a substantial affect on interstate commerce. 
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Discharges of pollutants into surface waters are caused primarily by industrial and commercial 
operations, including manufacturing, construction, resource extraction, land development, 
agriculture, and waste disposal. See , e.g .. 40 C.F.R. Parts 403-610 (EPA effluent guidelines for 
73 categories of industrial activities, filling over 1500 pages of the Code of Federal Regulations). 
Discharges of dredge or fill material under § 404 of the Clean Wafer Act also are 
overwhelmingly economic in nature, as illustrated by Federal cases involving § 404 permits 
issued by the Corps. Eg., River.side Bavvievv Homes . 474 U.S. at 124 (addres.sing permit to fill 
80 acres of wetlands to prepare for construction of a housing development); Wetlands Action 
Network v. U.S. Army Corps of Engineers . 222 F.3d 1105, 1110 (9lh Cir. 2000), cert , denied . 
534 U.S. 815 (2001) (addressing permit to develop 1,000 acres that would include residential 
areas, a marina, hotels, and retail establishments); United States v. Deaton . 209 F.3d 331, 333 
(4lh Cir. 2000) (addressing permit to develop a residential subdivision); see also V. Albrecht & 
B. Goode, Wetland Regulation in the Real World (1994) (demonstrating, based on a sampling of 
§ 404 pennit applications in 1 992, that the overw'hehning majority of acreage for which § 404 
permits are sought is intended for commercial, industrial, or other economic u.se). 

The fact that it may be possible to identify potential instances where the di.scharge of pollutants 
or the di.scharge of dredge and fill material may be done for non-economic reasons has no impact 
on the proper jurisdictional reach of the Clean Water Act under the Commerce Clause. As 
discus.sed above, it is well settled that “where the class of activities is regulated and that class is 
within the reach of federal power, the courts have no power to excise as trivial, individual 
instances of the class.” Perez v. United States . 402 U.S, 146, 154 (1971) (internal quotation 
marks omitted). 

The Supreme Court’s decision in SWANCC did not alter any of these long standing Commerce 
Clause principles. In SWANCC, the Supreme Court expressly declined to address the reach of 

Commerce Clause jurisdiction. See 531 U.S. at 174; Rancho Vieio. LLC v. Norton . F.3d. _ , 

2003 WL 1 699326 (D.C. Cir. 2003) (observing tliat in SWANCC, the Supreme Court “expressly 
declined to reach” the Commerce Clause question). 

2. Regulation of Waters Identified in 33 C.F.R. 328.3ta~lf3K’iV(iiil is Clearly Authorized bv 
the Commerce Clause as Such Regulation is Neces.sarv to Effectuate the Clean Water 
Act’.s Comprehensive Regulatory Scheme 

As discussed above, the Clean Water Act establishes a comprehensive regulatory scheme 
designed to “restore and maintain the chemical, physical, and biological integrity of the Nation’s 
waters.” 33 U.S.C. § 1251(a). .Also as discussed throughout this section, that scheme clearly has 
a very substantial impact on interstate commerce. 

Under such circum,stances, “Congress has the authority under the Constitution, through the 
intersection of the Commerce Clause and the Necessary and Proper Clause, to regulate an 
intra.state activity that it could not reach standing alone, if the regulation is essential or integral to 
the maintenance of a larger regulatoiy scheme properly governing interstate commerce.” GDF 

Realty Investments, Ltd, v. Norton . F.3d , 2003 U.S. App. LEXIS 5818 *57 (5th Cir, Mar. 

26, 2003) (Denis, concurring op.). See, e.g .. United States v. Lopez . 514 i J.S. 549 561 (1995) 
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(finding that regulation at issue wa,s “not an essential part of a larger regulation of economic 
activity, in which the regulatory scheme could be undercut unless the intrastate activity were 
regulated”); Model v. Indiana . 452 U.S. 314, 329 n,17 (finding that a complex regulatory scheme 
“can survive a Commerce Clause challenge without showing that every single facet of the 
program is independently and directly related to a valid congressional goal. It is enough that the 
challenged provisions are an integral part of the regulatory program and that when considered as 
a whole satisfies [the substantial effect] test.”): Maryland v. Wirtz . 392 U.S. 1 83, 19,2-93 (1968) 
(refusing to excise as trivial individual instances of regulation because the effect of such an 
excision would be to undermine the effectiveness of the regulatory program); United States v. 
Wriehtwood Dairy Co. . 315 U.S. 110, 121 (1942) (stating that Congre.ss has the power to enact 
such regulations of intrastate activity as are “necessary and appropriate” to make the regulation 
of interstate commerce effective). 

As discussed in detail below, the chemical, physical, and biological integrity of the Nation’s 
waters cannot be restored and maintained without Clean Water Act regulation of all waters 
protected by the current regulations - including those identified by the (a)(3) factors. Because 
regulation of .such waters is essential to the efficacy of (he., is necessary and proper to) the Clean 
Water Act’s comprehensive scheme. Congress can regulate any waters meeting the tests 
described in the (a)(3) factors, including those identified by the A,N.PRJM as “isolated, intrastate, 
non-navigahle waters.” 68 Fed. Reg. at 1994. 

As a result, the (a)(3) factors, and other Commerce Clause factors, must be retained a.s providing 
a basis for Clean Water Act jurisdiction over intrastate and other water.?. 

3. Regulation of Waters Identified in 33 C.F.R. 328.3fa')(3ViU('iiil is Clearly Authorized bv 
the Commerce Clause Because the fa~)t3') Factor Activities Substantially Affect Interstate 
Commerce 

As discussed above, the w'aters identified by the (:>)(.') factors fall squarely within the scope of 
the Commerce Clause because: (I) the factors are limited on their face to providing a basis for 
jurisdiction only where waters are used for purposes that could affect interstate commerce; and 
(2) the factor activities are well recognized as having a substantial affect on interstate commerce. 

The location - or in the case of the Clean Water Act, the character of the water - in which the 
activities take place has no bearing on whether those activities have a substantial affect on 
interstate commerce, if economic activities or a class of economic activities, wherever they 
occur, substantially affect interstate commerce, the Commerce Clause authorizes jurisdiction. 

As a result, the character of the water has no bearing on the authority to regulate under the 
Commerce Clause. See , e.g .. Flo v. United States . 31 1 F.3d 589 (5th Cir. 2002) (approving 
regulation of a single asbestos removal project under the Commerce Clause because such 
projects affect the interstate market .for comrncrciai real estate and asbestos removal); Wickard. 

3 1 7 U.S. 1 1 1 (1942) (approving regulation of subsistence wheat farming under the Commerce 
Clause because farming substantially affects interstate agricultural markets). 
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Consequently, C,!ean Water Act regulation is justified for any water meeting the criteria set forth 
in the (a)(3) factors, regardless of the classification placed on it. 

We note that as agencies of the Federal government, EPA and the Corps have ready access to a 
significant set of data demonstrating that the activities in the (a)(3) factors have a substantial 
affect on interstate commerce. We request that the agencies explore that data in detail. The 
effects data presented below is merely illustrative. 


C. DISCUS.SION OF COMMKRCE CLAUSE FACTORS 

I. U.se bv inteisstate or Foreign Travelers for Recreation or Other Purpo.ses 

Waters of the United States, including the intrastate waters described in 33 C.F.R. 328, 3(a)(3), 
play an important role in supporting the substantial commerce associated with fishing, hunting, 
wildlife watching, and recreation. These waters provide areas neces’sary to recreational activities 
such as boating, canoeing, kayaking, and swimming; and provide vital habitat and .sustenance for 
fish, waterfowl, birds (including migratory birds), and wildlife (whether at healthy population 
leveks, or threatened or endangered or otherwise of concern). 

Numerous courts have found that such activities have a substantia! affect on interstate 
commerce. E.g., N ational A ssociation of Home Builders v. Babbitt . l30F.3d 1041, 1052 n.l I 
(D.C. Cir. 1997) (travel by tourists, students, and scientists to study or observe wildlife and 
threatened or endangered species has substantial effect on interstate or foreign commerce).; Utah 
V. Marsh . 740 F.:2d 799, 803-04 ( 1 0th Cir. 1 984) (finding that intrastate lake was used for 
recreation including fishing, hunting, camping, and wildlife observation, with 2% of visitors 
coming from out of state); Palila v. Flawaii Dep’t of Natural Resoiirce.s . 471 F. Supp. 985 (D. 
Flaw. 1979), affd . 639 F.2d 495 (9th Cir, 1981) (travel by tourists, students, and scientists to 
study or observe wildlife and threatened or endangered species has .substantial effect on 
interstate or foreign commerce); United States v. Bvrd . 609 F.2d 1024, 1210 (7th Cir. 1979) 
(finding that the recreational use of inland lakes has a significant impact on interstate commerce, 
based in part on the number of out-of-stale visitors visiting the lake at issue). 

The economic value of recreational use of the Nation’s waters is signific,,aiit. For example: 

a. “in 2001 over SO million Americans 16 years old and older, 39% of the U.S. 
population, enjoyed some recreational activity relating to fish and wildlife. Expenditures 
by this group were $110 billion, which was about 1.1% of the nation’s Gross Donie,stic 
Product (GDP).” U.S. Fish and Wildlife Serrdee, 2001 National Surt'ey of Fishing, 
Hunting, and Wildiife-.Associated Recreation National Overview, Preliminary Findings 
(“FWS 2001 Survey”) at 4. 

b. “Almost 38 million people fished and hunted in 2001 . The)’ spent $70 billion on 
their activities, including $20 billion on trip expenses, nearly ,$4! billion on equipment, 
and $9 billion on licenses and fees, magazines, membership dues and contributions, and 
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land leasing ami ownership. On average, each sportsperson spent $1,85 1 in2()0i.” FWS 
2001 Overview at 4. 

c. “Fishing continues to be a favorite pastime in the United States. In 2001, 16% of 
the U.S. popuialion 1 6 years old and older, 34 million anglers, spent an average of 1 6 
days fishing. Fre.shwater fishing was the most popular type of fishing with over 28 
million anglers devoting nearly 467 million angler-days to the sport. . . . Anglers spent 
more than $35 billion on trips, equipment, licenses, and other item.s to support their 
fishing activities in 2001. The average expenditure per angler was $1,046.” FWS 200! 
Survey at 4. 

d. “Freshwater fishing was the mo.st popular type of fishing. In 2001 , 28.4 million 
Americans fished 467 million days and took 365 million trip.s. Their expenditure.s for 
trips and equipment totaled $21.3 billion.” FWS 2001 Sutv'ey at 10. 

e. “Observing, feeding, or photographing wildlife was enjoyed by 66.1 million 
people 1 6 years old and older in 2001 . Among this group, 21.8 million people took trips 
away from home ... for the purpose of enjoying wildlife .... In 2001, wildlife-watching 
participants spent $38.4 billion” on trips, equipment, magazines, membership dues, and 
contributions made to consen'ation or wildlife-related organizations.” FWS 2001 Survey 
at 5. 


f “Of ail the wildlife watching in the United Statc.s, bird watching attracted the 
biggest following. Forty-six million people observed bird,s around the home and on trips 
in 2001 . A large majority, 88 percent (40 million) observed birds around the homo while 
40 percent, 1 8 million, look birdwatcliing trips.” FWS 200 1 Surv'ey at 36. 

g. In 1 .996, sales of kayaks and canoes exceeded S99 million. Liquid A,ssets at 6. 

2. Taking of Fish or Shellfish For Sale in Interstate or Foreign Commerce 

Waters of the United States, including the intrastate waters described in 33 C.F.R. 328.3(a)(3), 
play an important role in supporting the substantial commerce associated with the sale offish 
and shellfish in interstate or foreign commerce. As EPA has acknowledged, “commercial 
fishing and shellfishing industries need clean wetlands and coastal waters to stay in business." 
Liquid Assets at 2. The Supreme Court has ruled that Congress has the power to regulate the 
taking of fish in state waters that affect interstate commerce. Douglas v. Seacoast Prods. Inc.. 

43 1 U.S. 265, 281-82 (1977) (regulation of fishing in state waters): cf. Hughes v. Oklahoma. 441 
U.S. 322 (1979) (finding intrastate harvest of minnows within reach of dormant Commerce 
Clause). Such an effect is quite direct when the fish and shellfish are sold directly in interstate 
commerce. See , e.g .. Wickard . 3 1 7 U.S. Ill (approving regulation of wheat farming for 
personal consumption under the Commerce Clause because wheat fanning substantially affects 
interstate agricultural markets). 
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The economic value of fish and shellfishing sold in interstate commerce, and of healthy waters 
that support those activities is substantial. For example: 

a. “Wetlands provide critical habitat during various life cycle phases for about 70 
percent of all commercial fish species.” Liquid Assets at 7. 

b. “Every year, the Great Lakes, Gulf of Mexico, and coa.staI areas produce more 
than 1 0 billion pounds of fish and shellfish.” Liquid Assets at 2, 

c. In 1 998, degradation of the Nation’s waters resulted in 2,506 fish consumption 
advisories or bans in areas where fish were too contaminated to eat. Liquid Assets at 2. 

d. “Following a three-year analysis of the salmon decline, the Califoniia LegLsIature 
recently concluded that rebuilding .salmon runs to twice their depressed 1 9S0.s levels 
would provide economic benefits to the state of $150 million a year. Full 
implementation of the doubling effort over several years would yield $6 billion in net 
profit.s to the state, $1 billion in profits to small businesses.” In 1993, Congress 
appropriated .$70 million towards restoration of just the Northwe.st salmon watersheds. 
Kicr, W. (1994), Fisheries. Wetlands, and Jobs, The Value of Wetlands to America's 
Fisheries, Prepared for the Campaign to Save California Wetlands at 6. 

3. Use for Industrial Puiposes bv Industries in Interstate Commerce 

Waters of the United States, including the intrastate waters de.scribed in 33 C.F.R. 328.3(a)(3), 
play an important role; in industrial production and the discharge of pollutants for industrial 
production; as sites for commercial construction and site development, in resource extraction; 
and in energy production. 

The significant use of waters for industrial production is perhaps best exemplified by the 
National Pollutant Di,seharge Elimination System, a permit program applicable to point source 
discharges into the Nation’s waters that is specifically designed to reduce the amount of 
pollution entering the Nation’s waters from, among other things, industrial and commercial 
enterprises, 33 U.S.C. § 1342. Discharges of pollutants into .surface waters are caused primarily 
by industrial and commercial operations, including manufacturing, construction, resource 
extraction, land development, agriculture, and waste disposal. See , e.g ,. 40 C.F.R. Parts 403-610 
(EPA effluent guidelines for 73 categorie.s of industrial activities, filling over 1500 pages of the 
Code of Federal Regulations). 

Intrastate waters used to produce goods or products sold in interstate or foreign commerce have 
been found to be subject to Clean Water Act jurisdiction. See United States v. Earth Sciences. 
Inc. . 599F.2d 368, 375 (iOth Cir. 1979) (finding Clean Water Act jurisdiction over intrastate 
.stream flowing into reservoir used to irrigate crops sold in interstate commerce); Utah v. Marsh . 
740 F.2d 799, 803-04 (iOth Cir. 1984) (finding Clean Water .Act jurisdiction over waters of 
intrastate lake used for crop irrigation). 
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The impact on interstate commerce of industrial uses of the Nation’s waters by industries in 
interstate commerce is signi ficant. Tor example, 

a. “Manufacturers use about nine trillion gallons of fresh water every year. The soft 
drink manufacturing industry alone uses more than 12 billion gallons of water annually to 
produce products valued at almost $58 billion.” Liquid Assets at 2. 

b. While the “size and nature of American industries vary widely . . . nearly all of 
them share a common need - a reliable source of water to support operations.” Liquid 
Assets at 8. 

c. In 1993, the United States produced 612,000 metric tons of peat with a value of 
$16.8 million. Peat is harvested directly from wetlands, and is both exported and sold in 
interstate commerce. McCIaskey, J.A. and S.D. Smith, 1.995. Survey Methods and 
Statistical Summary of Nonfuel Minerals - 1993. U.S, Department of Interior, Bureau of 
Mines. 


D. NL\ny Other I’actors Establish Clean W.ater Act Jurisd iction, but No 

Rulemaking Is RequiredtoEnsureClean Water Act Jurisdiction Basedon 
These Factors 

Many other Commerce Clause factors support Clean Water Act jurisdiction, but no rulemaking 
is required to ensure Clean Water Act jurisdiction based on such other factors. Becau.se the 
Clean Water Act a.sserls Commerce Clause jurisdiction, any factors that fall within the scope of 
the Commerce Clause already provide a basis for jurisdiction regardless of w-hether they are 
specifically listed in regulation. 

Examples of “other” factors that clearly fall within the Commerce Clause include: use as habitat 
for threatened and endangered species; use for agriculture and silviculture; use for flood control; 
pollution control; and to ensure and provide clean and safe water, including drinking water. The 
clear Commerce Clause connections with some of these factors are described below. 

1 , Use as Habitat for Threatened and Endangered Species 

The Commerce Clause authority of Congress to regulate activities that affect threatened and 
endangered .species is well-established.— Waters of the United States, including the waters 


" See Gibbs v. Babbitt . 214 F.3d 483 (4''’ Cir, 2000) (regulation of ‘take’ of red wolves on 
intrastate federal and private lands is a valid exercise of Commerce Clause power because of 
potential economic activities that would substantially affect interstate commerce); National 
Association of Homebuilders CNAHBl v. Babbitt . 130 F.3d 1041 (D.C. Cir. 1997), cert, denied . 

1 18 S. Ct, 2340 (1998) (applying the ESA’s ‘take’ provision to a private company’s 
development of a city intersection is valid under the Commerce Clause because the 
“substantially affects” test is met); GDF Realty Investments. Ltd, v. Norton . No. 01-51099, 2003 
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described in 33 C..F.R. § 328.3(aX3), provide vital habitat (e.g,, use for breeding, rearing, 
feeding) for mimerous threatened and endangered species of birds, fish, amphibians, mammals, 
reptiles, clams, snails, and plants, to name a few. Thus, healthy waters play an important role in 
supporting the substantial commerce associated with threatened and endangered .species. And 
measures to regulate activities that affect those waters prevent the disruption of inter.state 
commerce that would flow from species extinctions and by preserr'ing the opportunity for such 
commerce to continue into the future. “[T]he power to regulate commerce among the several 
States necessarily includes and properly includes the power to preserve the natural resources that 
generate such commerce.” Gibbs v. Babbitt . 214 F-3d at 506. 

•Several courts have su.stained federal measures to protect wildlife or its habitat under the 
Commerce Clause based upon interstate commerce in wildlife-related study and tourism.® 
E,Ktinetion of such wildlife species would substantially affect interstate commerce by foreclosing 
the opportunity for continued availability of a wide variety of species to commerce. Sec 


U. S. App. LEXIS 5818 (5"' Cir. March 26, 2003) (intrastate takes of listed species may be 
aggregated with other takes, having a substantial effect on interstate commerce); Rancho Vieio 

V. Norton . No. 01-5373, 2003 U.S. App. LEXIS 6218 (D.C. Cir. April 1, 2003) (applying NAHB 
rationale in upholding federal authority under Commerce Clause); Shields v. Babbitt . 229 F. 
Stipp. 2d 638 (W.D. Tex. 2000) (rejecting private landowner's claim that regulating ‘take’ of an 
endangered species found exclusively within Texas w'as beyond the reach of the Commerce 
Clause power); Bldg. Indus. As.s*n of Superior California v. Babbitt . 979 F. Siipp, 893, 906-08 
(D.D.C. 1 997), a ppeal dismissed . 161 F.3d 740 (D.C. Cir. 1998) (FWS listing of faiiy shrimp 
species, possibly found exclusively in California, found to be constitutional under the Commerce 
Clause) (citing NAUB and Pallia v. Hawaii Dept, of Land and Natural Resources . 471 F. Supp. 
985 (D, Hawaii 1979), affd, 639 F.2d 495 (9““ Cir. 1985)1. Cf. United States v. Rramhle . 103 
F.3d 1475 (9’'' Cir. 1997) ( application of the Bald Eagle Protection Act to purely intrastate 
activities is valid under the Commerce Clause because the threatened extinction of eagles 
.substantially affects commerce), 

” See , e.g., Gibb.s v. Babbitt . 2 1 4 F, 3d at 497 ( “The protection of the red wolf on both federal 
and private land substantially affects interstate commerce through tourism, trade, scientifle 
research, and other potential economic activities.”): Bramble , 103 F.3d at 1481 (“[Ejxtinction of 
the eagle would substantially affect interstate commerce by foreclosing any possibility of. . , 
future interstate travel for the purpose of observing or studying eagles.”); Utah v. Marsh . 740 
F.2d 799, 803 (10'*' Cir. 1984) (sustaining application of CWA to intrastate lake under 
Commerce CIau.se based upon interstate movement of travelers “to observe, photograph, and 
appreciate a variety of bird and animal life”); United States v. Bvrcl . 609 F.2d 1204, 1210 (7'*' 

Cir. 1 979) (same based upon “number of out-of-state visitors” drawn to lake by the abundance of 
fish and other wildlife inhabiting them”); Palila v. Hawaii Dept, of Land and Natural Resources . 
471 F. Supp. 985, 995 (D. Haw'aii 1979), affd . 639 F.2d 495 (9'*' Cir. 1985) (“[A] national 
program to protect and improve the natural habitats of endangered species preserves the 
possibilities of . . . interstate movement of persons, such as amateur .students of nature or 
professional scientists who come to a state to observe and study these .species, that would 
otherwise by lost by state inaction.”). 
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National Ass'n ofHomcbiiilders . 130F.3dat 1054 (“[R}egulation of the ‘taking' of endangered 
animals is within [the] Commerce Clause power because such takings, if pemiilted, would have 
a substantial effect on interstate commerce by depriving commercial actors of access to an 
important natural resources - biodiversity.”). This extends to species both known and unknown 
to generate interstate commerce. While impossible to quantify the economic impact represented 
by the loss of any particular species not presently used for commercial purposes, “[i]n the 
aggregate, however, we can be certain that tlte extinction of species and the attendant decline in 
biodiversity will have a real and predictable effect on interstate commerce.” Id at 1053-54. See 
also GDF Realty Investments . 2003 U.S, App. LEXIS 5818, at *52 (“the link, between species 
loss and a substantial commercial effect is not attenuated”). 

Of course, many diverse .species directly provide readily measurable economic benefits. For 
example: 

** Coho salmon “have been targeted in recreational and commercial fisheries since the early 
liSOOs,” 62 Fed. Reg. 24588 (1997), and intermittent streams are important refuge for juvenile 
coho, Leslie M. Reid and Robert R, Ziemer, Evaluating the Biological Significance of 
Intermittent Streams, USDA Forest Service, Pacific Southwest Research Station ( 1 994), 
available at http://www.rs l/psw.fs.fed.iis/pi'oicctsAvater/21ntermitStr.htm . 

** In 1 996, endangered and threatened specie.s helped to fuel a national wildlife-related 
recreational industry that generated $29.2 billion in expenditures from wildlife watching alone. 
USFWS, 19% National and State Economic Impacts of Wildlife Watching 2 (1998); see akso 
Michael Milstcin, Call of the Wild a Boon to Tiny Town, Billings Gazette, July 23, 1 995, at D! 
(describing economic boom associated with gray wolf reintroduction), 

** “[N]ortheastem North Carolina could see an increase of between $39.6! and $183.65 million 
per year in touri,sm-rclatcd activities, and that the Great Smoky Mountains National Park could 
.see an increase of between $132.09 and $354.50 million per year.” Gihh.s . 214 F. 3d at 493-94. 

** “According to some estimates, plant extinctions alone will cause a potential loss to the United 
States of more than $3 billion in lo,st medicines by the year 2000.” at 
http://w\vw.dcfender,s.org/piibs/sav'e04.hlml (citing Norman R. Farnsworth, The Role of 
Ethnopharmacology in Drug Development, in Bioactive Compounds from Plants (Ciba 
Foundation Symposium, 1990)). 

** “Small communities and local economics benefit most from America’s passion for wildlife. 
The annua! migration of the sandhill crane and whooping crane brings 80,000 tourists and $15 
million to Nebraska's Platte River region each year. At Tennessee's Reelfoot Lake, bald eagle 
tours alone earn more than $2 million annually. Roosting bald eagles draw 50,000 visitors to tiny 
Sauk City, Wisconsin, pumping more than $1 million into the county.” Saving America ’s 
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IVildlife: Renewing the Endangered Species Act, Section 1, available at 
http:.''/wwv.defender.s.org.''pnbs./save04.html 

** “Salmon and steelhead fishing was once a very valuable industr)' to the west coast economy. 
A.S recently at 1 988, according to independent economic studies, .salmon and stee.lhead fishing in 
Oregon, Washington, Idaho and Northern California brought in $1 .2.5 billion to the regional 
economy and supported an estimated 62,750 family wage jobs. Since then, many salmon runs 
have declined because of a combination of many factors including too many dams and 
widespread habitat loss.” Facts .About Pesticides, Salmon, and the Endangered Species Act, 
available at http://w\v vv.nesticide.org/Salmonfactsheet.btml {Quoting "The Economic 
Imperative of Protecting Riverine Habitat in the Pacific Northw'est," Pacific Rivers Council 
Research Report No. 5 (.January, 1992)). “(Ilntermiltent channels arc important winter refuge 
for juvenile coho and steelhead.” See Reid and Ziemcr, siinra at 3, 

2. Flood Control 

Intrastate and other wetlands, small streams, and waters play a major role in reducing flood 
damage. The cumulative loss of wetlands has been found to result in increa.sed runoff and 
con.sequent flooding. Wetlands help ameliorate floods by helping to store floodwaters and 
prevent or reduce run off. When wetlands are destroyed they often are replaced by structures or 
impemieable paving that increasc.s runoff. 

It is well established that the Commerce Clause extends to flood control. United State.s v. 
Appalachian Electric Power Co. . 31 1 U.S. 377, 426 (1940); Oklahoma v. Atkiiuson Co. . 313 U.S. 
508, 525 (1941) (“There !,s no constitutional reason why Congress cannot, under the commerce 
power, treat the watersheds as a key to flood control on navigable streams and their 
tributaries.”). 

Economic impacts as.sociated with losing flood control capabilities are significant. For example: 

a. Flood prone areas of the United States cover approximately 15,000 .square miles and 
put at least 9.6 million homes and $390 billion in property at risk. Federal Interagency 
Floodplain Management Task Force. 1994. A Unified National Program for Floodplain 
Management. Federal Emergency Management Agency at 3, 

b. In Fiscal Year 1998, direct flood damages in the United States vvere estimated at $8.73 
billion and 98 lives were lost. National Oceanic and Atmospheric Administration, 


” The Sandhills, wetlands and wet meadows in north-central and northwestern Nebraska, are 
among three major wetland resource areas in Nebraska that provide spring staging areas, 
breeding areas, migration and wintering habitat for the whooping crane and bald eagle. Sec 
Finer, R.W,, H. C. Bergquist, G. P. DeAlessio, andM. J. Starr. 2002. Geographically Isolated 
Wetlands; A Preliminary Assessment of their Characteristics and Status in Selected Areas of the 
United States, U.S. Department of the interior. Fish and Wildlife Service, Northeast Region, 
Hadley, MA, available at < http://wetlands.fws.gQv/Pubs_Reports/isolated/report.htni >. 
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National Weather Service, Hydrologic Infonnation Center. 1998. Flood losses: 
Compilation of Flood Loss Statistics. 

3. Clean and Safe Water. Tnciuding Drinking Water 

Small streams, wetland, s and other waters - including intrastate waters - filter water and recharge 
surface and subsurface drinking water supplies, and filter and remove pollutants from surface 
run-otT before that water is relea.sed to groundwater or surface waters or is taken up by plants 
and animals and widely dispersed throughout the food chain. Millions of people in the United 
States depend on intrastate waters for these services. 

Contaminated water ha.s a substantial and significant affect on interstate commerce. For 
example; 

a. “Currently EPA estimates that at least a half-million ca.se.s of illne,ss annually can 
be attributed to microbial contamination in drinking water.” Liquid A.s.sets at 2. 

b. “Seventeen states reported 37 recreational water outbreaks caused by 
microorganisms in the latcst(1995-1996) available data from the Centers for 
Disease Control.” .l.iquid Assets at 2. 

c. “In 1 998 about onc-third of the 1,062 beaches reporting to the U.S. 

Environmental Protection Agency (EPA) had at least one health advisory or 
closing”. Liquid Assets at 2. 

d. “In 1 998 2,506 fish consumption advi,sories or ban.s were issued in areas where 
fish were too contaminated to cat.” Liquid Assets at 2. 

4. ILse hv Migratory Birds 

Wetlands and other waters play a critical role in providing habitat for migratoiy' birds and other 
types of wildlife. According to the U.S. Fish and Wildlife Service (“FWS”), all migratory 
w'aterfowl and nearly half of all threatened or endangered species depend on wetlands and 
associated habitat for their survival, fhe FWS has also found that the loss of wetland and 
a.ssociated upland habitat is the most significant problem facing North American Migratory bird 
populations. U.S. Fish and Wildlife Service. 1994, 1 994 Update to the North .American 
Waterfowl Management Plan at 20. Washington, D.C, 

Protection of migratory birds has been a long-standing concern and obligation ofthe Federal 
government. North Dakota v. United Stales . 460 LLS. 300. 309 (1983), In addition to 
protections provided by other environmental and wildlife protection statutes, Congress has 
passed numerous laws that focus specifically on protecting migratory birds, including but by no 
means limited to: the Airborne Hunting Act, the Bald Eagle Protection .Act, the Migratory Bird 
Flunting and Consen-ation Stamp Act, the Migratory Bird Treat Act, and the Migratory Bird 
Hunting Stamp Act. 

The U.S. Supreme Court has recogni7.cd that migratory birds and other wildlife are articles of 
interstate and foreign commerce that can be protected under the Commerce Clause. Andrus v. 



441 


Response to Clean Water Act ANPRM Dkt No, OW-2002-0050 

April 16, 2003 page 38 


Allard . 444 U.S. 51, 63 ti. 19 (4 979) (recognizing commerce power to protect .migratory' wildlife); 
Missouri v. Holland . 252 U.S. 416, 433 (1920) (“It is obvious that there may be matters of the 
sharpest exigency for the national well-being that an act of Congre.ss could not deal with, but that 
a treaty followed by such an act could. ’0. Courts have also found that the “Commerce Clause 
power, and thus the Clean Water Act, is broad enough to extend . . . jurisdiction to local rvaters 
which may provide habitat to migratory birds and endangered species.” .Leslie Salt v. United 
States . 896 F.2d 345, 360 (9th Cir. 19.90), cert, denied . 498 U.S. 1 126 (1991) (remanding the 
ca.se for a factual determination of the sufficiency of the property’s connections to interstate 
commerce). 

The economic value of healthy migratory bird populations is significant. For example : 

• In 2001, 3 million Americans hunted migratory birds. “They spent 29 million days 
hunting birds such as vvaterfo'vl and dove. Their trip and equipment expenditures totaled 
$1.4 billion.” This is 7 percent of the total hunting expenditures nationwide. FWS 2001 
Surs'ey at 22, 23. 

• The 3 million migratory bird hunters in 2001 took “24 million trips for hunting birds such 
a.s doves, ducks, and gccsc. Migratory bird hunters spent an average of 10 days hunting 
for the year.” FW.S2001 Survey at 25, 

• Of the $ 1 .4 billion .spent by migratory bird hunters in 2001 , “$657 million was spent on 
hunting trips, including $280 million on food and lodging (43 percent of trip related 
expenses), and $247 million on transportation (38 percent of all trip costs). Other trip 
expenses amounted to $130 million — 20 percent of the total trip-related expenditures for 
migratory bird hunters.” FWS 2001 Survey at 25. 

• “Migratory bird hunters purchased nearly $732 million worth of equipment in 2001. 

They spent $534 million on hunting equipment (guns, ammunition, etc,). Another $68 
million was spent by migratory bird hunters on auxiliary equipment (camping equipment, 
binocular-S, etc.), and .$130 million was spent on special equipment (vans, trail bikes, 
etc,).” FWS 200 1 Survey at 25. 

• “Among those hunting migratory birds, 1 .6 million enthusiasts hunted duck on 1 8 million 
days. Nearly 1.5 million participants hunted dove on 9 million days. On 1 1 million days, 

1 million hunters hunted geese in 2001. Ollier migratory bird species attracted 210 
thou.sand people who hunted on 1.5 million days.” FWS 2001 Siin'ey at 26. 
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IV. THERE IS NO NEED TO DEFINE THE TERM “ISOLATED WATERS” AS 
FEW. IF ANY WAITERS ARE ACTUALLY “ISOLATED” 

Question #2 asks “Should regulations define “isolated wafers,” and if so, what factors should be 
considered in determining whether a water is or is not isolated for jurisdictional purposes.” 

The long-standing regulatory definition of “w'aters of the United States” should not be re-w'ritten 
to exclude an undefined, administratively-created category of waters called “isolated” by the 
ERA and Corps. The que,stions posed by the ANPRM signal an intent by the agencies to 
redefine “waters of the United States” to try to remove federal Clean Water Act jurisdiction from 
so-called “isolated” non-navigahie, intrastate waters, including wetlands, natural ponds, 
ephemeral and intermittent streams, and potentially larger non-navigabie tributaries a.s well. 

These waters, protected by the Clean Water Act and its regulations .since 1972, serve critical 
functions in the environment important to public health, drinking water supplies, flood 
prevention and control, habitat for fish and wildlife species, recreation, industrial purposes and 
many other uses. (See below in this section for further discussion of the connectivity of all 
waters, as w'cll as the discussion of “Functions and Values,” below'). 

In addition, few if any of these water.s are in fact “isolated.” They are integral parts of the entire 
hydrologic and biologic environment. Headwater streams, non-navigab!e tributaries, wetlands 
and other such waters are not “isolated” from the rest of the environment, and should not be so 
treated by the federal agencies charged by law with protecting these vital resources through 
some regulatory rewrite of definitions that has no basi.s in science, fact or law. 

The following comments summarize the specific ways in which w'etlands and small .streams, 
particularly those that are ephemeral and intermittent, may appear to be “isolated,” but are in fact 
intimately and inextricably connected - hydrologically, chemically, and biologically - with larger 
streams, rivers, and other waters. 


A. Headwater Streams Cannot Be Separ.a ted erom Dowtsstre am Waters 

Starting with the clearest case, the concept of “isolation” can have no conceivable application to 
streams. By their nature, streams are not simply individual water courses, but parts of an 
interconnected and inseparable network. As some of the nation’s leading .stream scientists have 
noted in comments submitted to the docket (Aquatic scientists’ comment letter to the docket, 

2003): 


“Rivers are netw'orks, and their dow'nstream navigable portions are inextricably linked to 
small headwaters just as fine roots are an essential part of the root structure of a tree or our 
own circulatory system is dependent on the function of healthy capillaries. The small 
ephemeral stream is not isolated from the mighty river.” 
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The key to understrmding stream ecosystems is the “river continuum concept,” first introduced 
by Vannote and others nearly a quarter-century ago. The basic concept is that a river system, 
from headwaters to mouth, comprises a continuous gradient of physical factors, formed by the 
drainage network, that explain much of the biological linkage.s and other river dynamics 
(Vannote et al. 1 980). Scientists now view stream ecology as a three-ciimetisional system of 
energy, material and organisms consisting of: (1) the longitudinal (down.stream) dimension, (2) 
lateral transfers between channel, banks, and floodplain, and (3) vertical transfers between 
stream and groundwater. Although each of tliese dimensions is essential to river health, 
upslream-downstreain connections arc dominant (Meyer and Wallace 2001), As noted by 
leading stream and wetland ecologists in a draft publication on headwaters streams: 

“Each stream netw'ork is part of a watershed, the contributing land area from which wafers 
and other materials collect and flow into streams and larger river channels. Channels are the 
routes along which water, sediment, organic matter, nutrients, and other solutes are carried 
out of the watershed; channel size is a continuum, and hence only arbitrary distinctions can 
be made between very' small streams and the network of larger downstream channels.” 
(Meyer et al. In preparation). 

Further, because small streams are extensive and inseparably bound up with the entire river 
sy.stein, changes to headwaters streams and their watersheds have an enormous impact on the 
physical and hydrological, chemical and biological integrity of downstream waters. 

1. Streams Have Hvdroloeic Coniiection.s to Other Waters 

Streams that under natural conditions run dry' periodically or during droughts, or that carry 
surface water flows only briefly during periods of precipitation (such as some ephemeral streams 
in arid regions), may appear superficially to be “disconnected” from other perennially (lowing 
reaches of the .same .system. I lowever, scientific research has revealed e,ssential, consistent 
hydrologic connections that prove that these systetns are rarely, if ever, disconnected even when 
there is no visible flow at the surface. 

a. Intermittent and Ephemeral Surface Connections 

By well-accepted definition (Alley et al. 1999), the term “stream” includes many waters that do 
not flow year round. These "intennittent” and “ephemeral” streams are .still considered in 
science and in law to be hydrologically connected - through surface flows during wet periods 
and sub-surface flows at other times - to downstream waters that flow perennially. Intermittent 
and ephemeral streams are the vast majority of all streams, both in numbeis and stream miles, 
and they have their own unique and important physical, chemical, and biological properties. 

According to an analysis conducted for American Rivers by USGS National Hydrographical 
Database staff using coarse resolution data (1 : 100,000 scale), there are approximately 1 ,594,359 
miles of intennittent and 899,347 miles of perennial streams in 49 states, excluding Alaska (Paul 
Wie.se, USGS National Mapping Division, personal communication). In other words, for every 
mile of perennial stream, there arc approximately 1,77 miles of intermittent streams. These 
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figures significantly understate the true extent of intermittent and eprhemera! streams (Meyer and 
Wallace 2001 ). In some stales, particularly those in the arid West, as much as 96 percent of 
streams (Arizona) are intermittent. Even in humid, high-rainfall states, such a,s Georgia, 44,000 
of the state’s reported 70,000 total stream miles are intennitteiit (U.S. EPA 2000). Even at times 
where there may be no visible surface flow, such streams can continue to flow within their bed.s, 
moving water, nutrients, biota and other material downstream (Aquatic scientists’ comment to 
the docket 2003), 

b. Ground-surface Water Connections 

Groundwater and surface water are in constant interaction. Some streams gain water from 
groundwater inflow, some streams lose water outflow to groundwater, many streams do both, 
gaining in some reaches and losing in other reaches (Alley et al. 1 999). As the USGS notes in 
one of its main reports on groundwater: 

“Streams and other surface-water bodies may either gain water from ground water or lose 
(recharge) water to ground water. Streams commonly are a significant source of recharge to 
ground water dowirstream from mountain fronts and .steep hiilslope.s in arid and semiarid 
areas and in karst terrains (areas underlain by limestone and other soluble rocks). ..The top of 
the subsurface ground-water body , the water table, is a surface, generally below the land 
surface, that fluctuates sea.sonally and from year to year in response to changes in recharge 
from precipitation and surface-water bodies (Alley el al. 1 999).” 

Because of this interaction, groundwater can contribute a significant proportion of the surface 
flow in stream.s and rivers, depending on region, sea.son. and stream characleristic.s. While 
groundwater contributions to stream flow' vary widely according to these factors, USGS 
estimates that bebveen 40 to 50 percent of streamflow on average comes from groundwater, with 
as much as 40 percent of flows in large rivers coming from groundwater nationally (Alley et al. 
1999). Small .streams are a main source of these groundw'atcr flows, which may be discharging 
groundwater drawn from vast di, stances away from the stream channel itself. As USGS 
describes the process; “Under natural conditions, ground water moves along flow paths from 
areas of recharge to areas of discharge at springs or along stream,s, lakes, and wetlands... The 
areal extent of ground-watcr-flow systems varies from a few .square miles or less to len,s of 
thousands of square miles (Alley et al. 1 999).” 

In fact, it can be difficult to determine whether a stream is naturally perennial or intennittent, as 
leading stream ecologists have pointed out in their comments on the .ANPRM: 

“Groundwater withdrawal for irrigation and other human u.seshas resulted in significant 
lowering of the W'ater table in many area.s, which can affect headwater streams by making 
perennial streams ephemeral (I’ostel 1999). Channels without water can extend far 
downstream; for example, a channel of the Santa Cruz River near Tucson, Arizona, was dry 
for several decades because of groundw'ater pumping (Grimm et al. 1 997). As more of the 
landscape is covered with impervious surface, groundwater recharge is reduced, leading to 
lower ba.seflows which can lead to intermittent flow (Paul and Meyer 2001). In contrast. 
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some intermittent streams have become perennial because of the continuous addition of 
effluent from municipal wastewater treatment plants (Paul and Meyer 2001). These common 
situations further illustrate the difficulty and illogic in trying to define some waters as 
“isolated” based on flows; it will be difficult ei'en to properly detennine whether a stream is 
naturally perennial or intermittent” (Aquatic scientists’ comment to the docket, 2003). 

A second type of surface-subsurface exchange occurs in the hyporheic zone, the transition zone 
between groundwater and the stream itself,— This area has unique properties, performing 
essential functions for the local stream and downstream ecosystems. In the hyporheic zone, 
surface and ground waters are virtually indistinguishable, representing “a hydrological 
continuum, preventing a clear separation,” (Brunke and Gonser 1 997) The hyporheic zone can 
extend a significant distance from the stream channel itself, and the area does not require visible 
surface water in the river to remain chemically and biologically active. Thus, even without 
apparent surface flows in a stream at a given time, important ecological functions and eco,system 
services are occurring that are based on hidden hydrologic interactions (Brunke and Gonser 
1997). 


c. Small Streams Sustain Natural Flowss and Water Supplies 

Small .streams cannot be separated from downstream waters because they literally provide much 
of the water balance upon which those systems depend. In the Great Lakes Basin, for example, 
USGS estimates that over 31 percent of the water entering Take Michigan comes from indirect 
groundwater discharges to streams that then flow into the lake (Granncmann et al. 2000). For 
the other Great Lakes, the percentage of indirect ground- water discharge from .streams is also 
quite high, ranging from 22 percent for Lake Erie, 33 percent for I.ake Superior, and 42 percent 
for both Lake Huron and Lake Ontario (Holtschlag and Nicholas 1998). A.s the USGS 
comments in its report; “Ground water is a major natural resource in the Great Lakes Region 
that helps to link the Great Lakes and their watershed (Grannemann et al 2000).” Of course, 
this would not be the case without the connection provided by small streams between 
groundwater and die lakes themselves. 

In the Chesapeake Bay Basin, nearly 1 00,000 miles of interconnected streams, rivers, wetlands 
and their riparian areas serve as a "circulatory system" for the CIie,sapeake Bay. Collectively, this 
network of small streams supplies 90 percent of the freshwater flow that drives the health of the 
nation's largest estuary' (C WP and NEETF 2002a). USGS has done extensive re.search on water 
quality and quantity of streamflow into the Bay. It estimates that of the ,50 billion gallons of 
water that reaches the Clie.sapeake Bay each day, nearly 27 billion gallons is from groundwater 
base flow, i.e, water that infdtrates into the aquifer and discharges as groundwater into small 
streams (Bachmann el al 1 998). Again, without these small streams and wetlands, these 


A general definition of the hyporheic zone proposed by White (1 993, as cited in Brunke and 
Gonser, 1997) is the area of saturated pores beneath the stream bed , and into the stream banks, 
that contain some proportion of channel water, or that have been altered by surface water 
infiltration. 
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groundwater and other flows w-ould not reach the Bay with the timing, amounts, and chemical 
composition that they do today. 

Even the contribution of low'-flow streams, such as those with annual average flows of five cubic 
feet per second (cfs) or lcs,s, is essential to downstream flows and water supplies. In the 
Chesapeake Bay watershed, for example, as much as 65 percent of first, second, and third order 
streams may fali below a 5 cfs threshold (Thomas Schueler, Center for Watershed Protection, 
personal communication). In Kansas, the U,S. Geological Survey (USGS) determined that 40 
percent of the 2,232 stream segments on the Kansas surface water register had median flows less 
titan I cfs over the available hydrologic record (Perry etal. 2002), 

As ecologist Bruce Wallace commented at a U.S. Fish and Wildlife Service sympo.sium on the 
value of headwater streams; 


“Another myth is that only flows greater than 5 cfs arc streams. Only a lawyer would debate 
this que,stion. How much is 5 cfs? — over 1 billion gallons of water per year. The average 
city in the US uses lOO/gal/day/per capita for personal use. In other words, if you looked at 
this in terms of how many people’s water needs this could supply in a year, it's 32,300 
people. Or, it would supply the personal and industrial needs of 16,000 people (U.S. FWS 
2000 ).” 

The value of these small freshwater flows is enormou.s. One study calculated the average value 
of freshwater for navigation alone to be $146 per acre-foot for the entire U.S. (Frederick, et al. 
1996, as cited in VA Dept, of Conservation and Recreation 2001), A small stream flowing as 
little as 1 cfs per day canies a volume of tvvo acre-feet of water (CWP and NEETF 2002b). 

Thus, for the Chesapeake Bay, where 1 00,000 streams produce 90 percent of the fresh water 
flowing into the Bay, small streams arc producing an annual value of $9.5 billion in flow,? for 
navigation aloneP 

d. Small Streams Provide Natural Protection Against Downstream Flooding 

The process of natural flood storage and attenuation is often described as temporary storage of 
flood water on wide floodplaias associated with higher-order streams. However, the 
geomorphology of small headwater channels can be an important influence on smaller, more 
frequent floods. Five-year to 50-year flood discharges are strongly influenced by channel size 
and shape. During floods, small streams transfer water into .storage through infiltration into the 
channel bed and banks, recharging the hyporheic zone and surrounding groundwater, and 
diminishing peak discharges (Meyer et al In preparation). 

When small headwater channels are lost, flood frequency in the ba,sin increases, with the stream 
equaling or exceeding bankfull at 10-20 times its previous frequency. Impervious surfaces and 
storm drains together deliver water from the basin to downstream channels much more rapidly 


Assumes; 1 00,000 streams producing 90% of fresh water flow, at 2 acre-ft. per stream per day 
flovving an average of Icfs, at a value of $146 per acre-foot. 
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than intact headwater streams (Meyer and Wallace, 2001). As Poff et al. (1997) note in their 
landmark article on the “natural How regime” of rivers, small stream networks provide ntdura! 
flood attenuation: 

“As one proceeds downstream within a watershed, river flow reflects the sum of flow 
generation and routing proccsse.s operating in multiple small tributary watersheds. Tlie 
travel time of flow down the river system, combined with nonsynchronous tributary 
inputs and larger downstream channel and floodplain storage capacities, act to attenuate 
and to dampen flow peaks.” 

2. Streams Have Chemical Connections to Other Waters 
a. Sediment Retention and Capture 

While the greatest volume of sediment in any particular location is on large floodplains of 
higher-order streams, the cumulative sediment storage in headwaters channels and vegetated 
riparian zones is significant, due to the lota! stream length and watershed area represented by 
headwater streams (Meyer el al. In preparation). Many small headwater stream.s are easily 
obstructed by woody debris, and such features increase the potential for .storage of sediment as 
well as organic matter and nutrients (Meyer and Wallace 2001). In small headwater stream,s, 
even relatively small woody debris jams can be important to sedintent retention (Gonii et al 
2002 ). 

A study in Corvallis, Oregon showed that even ephemeral .streams tvcrc efieefive in removing 
from the water column su.spended sediment generated from forest roads over a 80-yard 
headwaters stream reach (Dieterich and Anderson 1998, as cited in Meyer al. In preparation). 
The filtration efficiency of ephemeral headwater streams results from the shallow water column 
combined with the large number of retentive .structures - both organic debris and li ving plants - 
and, more importantly, from the pattern of lateral and longitudinal expansion and contraction in 
response to rainfall. In small headwaters, stream levels peak shortly after the heavie.st rain and 
lasts only briefly before receding. During expansion, water movement is mostly into the soil. 
Therefore, much of the sediment in the stream water is actually filtered through the soil rather 
than flushed downstream (Dieterich and Anderson 1998, as cited in Meyer etal. In preparation). 

As headwater areas are .subjected to commercial and residential development, impervious 
surfaces replace natural lands that once absorbed and infiltrated precipitation, and natural stream 
channel.? are often replaced with storm sevvers. These hard .surfaces and artificial channels 
increase runoff rates and volumes, causing downstream stream channels to enlarge and become 
incised in response to the increased energy of the urban nmoff. This begiits a chain reaction in 
which downstream natural water attenuation and storage capacity is also degraded, causing 
higher, more rapid flood peaks. Sediments that might otherwise have been trapped by debris and 
leaf litter in small streams and vegetated riparian zones are now mobilized and transported 
downstream. Higher velocity discharges exacerbate the problem, scouring stream channels and 
adding still more to downstream sediment loads (Meyer et al. In preparation). 
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These sediment loads can be substantial. In San Diego, extensive channel erosion contributed 
two-thirds of the in-stream sediment load and resulted in loss of valuable urban land (Trimble 
1997). A Pennsylvania study showed that in just a one-quarter mile stream reach ina 160-acrc 
urbanizing watershed, channel erosion can generate 50,000 cubic feet (2,500 ton.s) of sediment, 
equivalent to five years sediment production in a non-urban watershed of the same .size (Leopold 
1968 ). 

Sediments no longer held by headwaters streams and addit!o.nal sediment scoured out of stream 
channels by incrca.sed flow peaks are carried downstream where they harm navigation, reservoir 
capacity, commercial and .sport fi.shtng, water recreation, and aquatic habitats and organisms. 
Dredging of commercial waters is extremely expensive; for example, it co,st,s $ 1 0 to $1 1 .5 
million annually to dredge and dispose of sediments deposited into Baltimore PTarbor to keep it 
navigable (Chesapeake Bay Program 1998, as cited in Virginia Department of Conservation and 
Recreation 2001). It would cost an estimated $333,000 to remove the 50,000 cubic feet of 
sediments produced by the small watershed Leopold studied, based on an estimated cost of $20 
per cubic yard to dredge, transport, and dispose of such sediments (Virginia Department of 
Conserv'ation and Recreation 2001). 

Suspended .sediments and contaminants that may attach to soil particles are also a significant 
cost to water filtration plants. A study of treatment costs associated with turbidity in Texas 
water filtration plants found that eveiy one percent reduction in a unit of turbidity (NTU, or 
nephelometric turbidity unit) re,sulted in a 0.27 percent reduction in treatment chemical costs 
(Dearmont el al 1998, cited in USE.P.A 2002b). 

The relea.se into the water column of suspended sediments and mobilized contaminant.s can 
devastate the aquatic ecosystem at all trophic levels. Suspended sediments reduce light 
penetration through the water column, reducing photosynthesis and primary production. 

Reduced photosynthesis weakens and can eliminate submerged aquatic vegetation, rendering the 
vegetation unable to contribute to sediment stabilization, to dissolved oxygen levels, and to 
primary productivity. (See, e.g., 40 C.F.R. §230.21). 

When sediment disrupts production of the periphyton and aquatic macrophytes that form the 
base of the food chain, benthic and other invertebrates decline. Sediment rosu.spension and 
deposition also directly reduce productivity and species diversity among macroinvertebrates. 
Sediment suspension and deposition smother critical benthic habitat and reduce tlie availability 
of food and oxygen to benthic organisms. When suspended sediments settle on attached or 
buried eggs, the eggs arc smothered because they lose access to oxygenated water. (See, e.g. 40 
C.F.R. 230.3 1). Macroinvertebrates, in turn, are a key food source for fish. Macroinvertebrate 
declines stress fi.sli populations. 

In addition to reducing their food supplies, suspended sediments harm fish and Crustacea, 
.smothering spawning and nursery habitat, and directly cutting off oxygen to eggs and fry'". 
Resuspended sediments also harm sight-feeding fish, shellfish, and w'ildlife by reducing w'ater 
clarity and reducing feeding ability. Reduced food levels and lower feeding rates limit growth 
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and lower disease resistance. High suspended sediment levels can also cause fish kills 
(Newcombe and MacDonald 1991). 

b. Nutrient Recycling 

rhe basic chemical composition of unpolluted streams draining a landscape is largely 
established in headwater streams. Headwater streams are also sites of efficient retention and 
transformation of nutrients, .lust a,s human capillaries are the vessels in most intimate contact 
with metabolizing ti.ssiies, headwater streams are the channels of the drainage network in closest 
contact with the soil and are the sites of extensive chemical and biological activity that impact 
water quality downstream (Meyer et a!. In preparation). 

Recent research has demonstrated that small streams in the network are the sites of the most 
active uptake, transformation, and retention of nutrients. Small streant,s are shallow, and water 
spends a longer time in contact with biologically and chemically reactive subslrate.s in small, 
shallow channels than in targe deep rivers. The average distance traveled by a molecule before 
being removed from the water column is called its uptake length (Newbold etai 1981), As 
stream size (and discharge) increases, so does nutrient uptake length (Alexander et al. 2000, 
Pcter.son et al. 2001). Uptake lengths have been measured for nutrients in many streams, and the 
shortest measures of uptake length are for small headwater stream.s (Stream Solute Workshop 
1 990, as cited in Meyer et al. In preparation). Peterson et al. (200 ! ) studied the regulation of 
water chemistry by stream systems and found small streams to be far more efficient in recycling 
nutrients. In a study of the Mississippi River’s nitrogen loads to the Gulf of Mexico and 
attendant hypoxia problems, .Alexander et al (2000) found that small streams throughout the 
Ba.sin were most efficient at recycling nitrogen: 

“Headwater streams retain and transform important amounts of inorganic nitrogen, 
frequently more than 50% of the inputs from their vvatershed.s,.. Despite the long travel 
times, many watersheds located on large rivers more than 2,500 kilometre,? [1,500 mile,?] 
from the Gulf deliver significantly larger fractions of their exported nitrogen (some more 
than 90%) to coastal waters than watersheds located on smaller streams less than a few 
hundred kilometers from the Gulf” 

Uptake length for both phosphoru,? and ammonium are less than 65 feet in headwater streams in 
the Southern Appalachians (Webster et al. 2000, as cited in Meyer et al. In preparation). Thins, 
an average nutrient molecule travels less than 65 feet downstream before being removed from 
the water column in a small shallow stream, where there is extensive contact between the water 
column and benthic algae and microbes in surface sediments and the hyporheic zone. Meyer and 
Wallace (200 1 ) modeled the practical effect of loss of small streams on downstream nutrient 
loading of soluble reactive phosphorus (S.P.) using data from field experiments at the Coweeta 
Hydrologic Laboratory in Western North Carolina. When phosphorus loads are modeled with 
first-order streams intact, 63 percent of phosphorus entering the streams is retained. When first- 
order streams are replaced w ith pipes (i.e., no S.P. removed through natural processes), the total 
amount of ptiosphonis exported downstream increases 179 percent. 
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In addition to the nutrient rcmot'al that occurs in headwater streams, the chem,ical and biological 
transformations that occur there (e.g. denitrification, microbial uptake, transformation to organic 
nitrogen) reduce the biological availability of nutrients that are exported downstream. Biofilm.s 
in small headwater channels are also sites of active uptake of inorganic (e.g. heavy metals) and 
organic (e.g. PCBs) pollutants (Schorer and Symader 1998, as cited in Meyer et al. In 
preparation). 

Hence the presence of small streams in the nctw'ork results in less downstream transport of 
nutrients and contaminants. If, due to a redefinition of “waters of the U.S., headwater streams 
were compromised or eliminated from the network, more of the nutrient-s being applied to farm 
fields or lawns would be delivered to receiving systems downstream, which are less efficient at 
retaining and transforming them. Dow'nstream waterways, such as navigable rivers, lake.s, 
estuaries, and coa.staI waters, may respond to the resulting high nutrient concentrations with 
eutrophication, and potential nuisance algal blooms, deoxygenation of the water column, and 
fish kills (Meyer e! al. 2003). Federal, state, and local agencies are spending considerable sums 
of money implementing best management practices to reduce non-point source inputs of 
nutrients because these are a major threat to water quality. Maintaining the nutrient removal 
capacity of .small headwater .streams i.s an es.sential component of these efforts to reduce the 
impacts of non-point source nutrient loading to downstream ecosystems. 

c. Other Organic Material 

Plants and other organic material w'ilhin the stream channel, including leaf litter and woody 
debris from riparian vegetation, are the origin of substantial energy inputs into river systems. 
Among other inputs to headwater streams are dissolved organic carbon (DOC) from 
groundwater. While groundwater tends to have low DOC concentrations, a two- to three-fold 
increase in DOC over distances ranging from 33 to 330 feet has been reported for spring seeps as 
the groundwater flows over accumulated detritus and living organisms (Kaplan et al. 1 980, 
Meyer et al. 1 998, as cited in Meyer et al. In preparation). The dramatic increases in DOC 
concentrations reflect the highly productive nature of spring seeps. These broad, shallow aquatic 
environments that are depressions in the forest floor have immediate and obvious terrestrial and 
benthic connection.s. 

Headwater streams tend to be highly retentive of the large amounts of organic matter they 
receive. There are three primary reasons; (I) the inputs to hcadw'ater streams consist 
disproportionately of leaves and woody debris, neither of which are readily transported; (2) the 
flows are small and therefore do not easily suspend particles and (3) as a result of the previous 
two factors, headwater streams accumulate debris dams, which trap other organic matter and 
hence further enhance the retention (Webster et al. 1 999, Fetherston et. al. 1 995, Webster et al. 
1994, Bilby and Likens 1980,Bilby 1 98 1 , Speaker et o/. 1 984, Swanson et a/. 1982, as cited in 
Meyer et al. in preparation). Websier and Meyer (1997) found that concentrations of benthic 
organic matter in eight headwater forested streams to be over four times greater than in 14 higher 
order streams. 
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By intensively processing organic matter, and ultimately converting much of it to carbon 
dioxide, the headwater streams perform their second major ecosystem sendee. The 
accumulations of organic matter in the form of debris dams and leaf packs proedde habitat for 
benthic macroinvertebrates (Reice 1978, Dobson and Hildrevv 1992, Dobson et al. 1992, 
Richardson 1 992, as cited in Meyer et al. In preparation), while the processing of leaves and 
woody debris by fungi and bacteria convert these inputs to high quality, more nitrogen-rich, food 
for macroinvertebrates and higher trophic levels (Kaushik and Hynes 1 971, Triska and Sedell 
1976, Ward and Cummins 1 979, Ehvood e/ o/. 1981, as cited in Meyer e/af In preparation). If 
headwater streams were unable to retain and process these organic inputs, the resulting organic 
loading would represent a significant stress on the downstream ecosystems and water quality 
(Meyer t7 al. In preparation). Meyer and Wallace (2001) estimated an average turnover length 
of 10 miles for all of the streams in a forested fifth-order basin in North Caroli na. They then 
estimated that if one third of total first-order stream length were removed, the average turnover 
length would double to 20 miles. 

Although much of the organic inputs to headwater streams are oxidized before reaching 
do\vn,stream eco.systems, the organic carbon that is delivered to higher order .streams and rivers 
plays a vital role in support of downstream metabolism, repre,scntmg a third major ecosystem 
service provided by headwaters. In this respect, the headwater ecosy.stem,s not only moderate the 
quantity of organic carbon delivered downstream but also — and just as importantly — control its 
form, quality, and timing. Inputs consisting of large particles (leaves and woody debris) are 
reduced in size to fine, easily suspended organic particles and to dissolved organic matter. 

Inputs of relatively low nutritional value (high carbon to nitrogen ratios) are converted via 
microbial processing to more nutritious forms. Inputs that arrive in the headwaters in pulses 
(autumn leaf drop, storm-delivered inputs) are processed and slowly released over long periods 
of time (Meyer et al. In preparation). 

3- Streams have Biological C onnections to Other Waters 

Freshwater species are among the most threatened on Earth, with projected extinction rates for 
North American freshwater species in the same range as that projected for tropica! rainforests 
(Ricciardi and Rasmussen 1999). We discuss in greater detail later in these commenrs the 
functions and values of headwaters streams in sustaining the biological diversity ofplants and 
animaks, including for permanent habitat, spawning and breeding, and movement corridors. 

Biological connectivity associated with headwater streams occurs in many ways. Headwater 
■Streams provide W'ater, nutrients, organic material, habitat structure, and food sources 
downstream, and are e,sscntial to the survival of individual species and entire biological systems. 
Small streams are linked with other waters in the watershed as species move from one habitat to 
another. This biological connectivity role occurs in obvious as well as subtle way.s. As Reid and 
Ziemer(1994) note: 

"Intermittent channels and associated riparian zones provide an important source of food and 
water for hillslope ecosy.stems, they may function as travel corridors, and they provide a 
microclimatic refuge for hillslope animals during times of moisture and temperature stress. 
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The distinctive vegetation and higher moisture content of these sites can modify fire 
behavior, so their distribution might affect the patchiness of large bums. In addition, 
microclimatic differences provided by intermittent channels may contribute to genetic 
diversity by maintaining a variety of site types. For example, Campbell (1979) demonstrates 
genetic differences between Douglas firs growing in different inicrohabitats near to one 
another.” 

Small headwaters streams, including intermittent and ephemeral streams, are abundant with life, 
including microbes, algae, plants, aquatic insects, mollusks, crustaceans, other invertebrates, 
amphibians, reptiles, fish, birds, and mammals. A typical headwater stream supports hundreds 
to thousands of species across the.se plant and animal groups (Meyer el al. Tn preparation). This 
divensity and abundance of aquatic life is particularly notable in arid areas. The National 
Academy of Science.s (Committee on Riparian Zone Functioning and Strategies for Management 
2002) states that in the Pacific Coast ecoregion a large proportion of wildlife species arc riparian 
“obligates” requiring access to riparian habitat to complete all or a portion of their life cycle, 
including 60 percent of amphibians and 34 percent of birds. Headwaters are essential to the 
health of biological communities, even those far distant from the headwater stream itself. 

Insects - Aquatic insects are the dominant macroinvertebrates in most headwater .streams, often 
occurring at densities greater than 1 0,000 per square yard (Meyer el a!, in preparation). 

Dieterich and Anderson (2000) found surprisingly diverse and abundant macroinvertebrates in 
summer-dry stream.s in western Oregon. They concluded that thc.se organisms preferred 
intermittent over perennial streams because (1) the proximity to refugia prevented wash-out 
during rain events, (2) reduced predator pressure, and (3) lack of competition by snails and other 
dominant competitors. Muchow and Richardson (1999) found twice the number of individuals 
in intemiittent streams than perennial stream sites in British Columbia. They also observed that 
“Even in the smallest streams with intermittent flow, true aquatic insects with 1-year life cycles 
were found emerging, even in periods when no (low was perceptible,” 

Not only do insects perform many of the important functions of organic matter proce.ssing in 
headwaters, but they export that energy as a valuable food source for amphibian.s, fish, birds, and 
other animals downstream. Wipfli and Gregovich (2002) found that forested, fishless 
headwaters in Ala.ska provided abundant food sources for salmon populations, and “may be 
important food conduits for downstream food webs, potentially subsidising several trophic levels 
and in turn aquatic production of larger streams.” 

Amphibians - Reid and Ziemer (1994) note that amphibians, while often requiring open water 
to breed, are heavily dependent on intemiittent and ephemeral streams: 

“Intermittent streams may be particularly important as nur.seiy' areas for amphibians because 
these sites support fewer predators than perennial channels. Young salamanders may rear in 
the intermittent channels and then move downstream when they grow large enough to protect 
themselves (H. Welsh, USDA Forest Service Pacific Southwest Research Station, 
unpublished data). Some amphibians, such as the Pacific tree frog (Hyla regilla), may rear in 
ephemeral pools and then move avvay from the channels when pools dry' up. Juvenile black 
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salamanders {Aneidesflavipunctatus) may remain for several years in moist sites, such as 
those commonly found near intermittent channels, moving away to the forest floor only as 
they mature.” 


Fish - Headwater streams provide important spawning sites for salrnonid.s and other fish species. 
Staff with Washington Trout observed 95 adult Coho salmon in 200 lineal feet of a small-order 
tributaiy of Cherry Creek in December 2002. Neither the perennial, spring-fed stream, nor the 
tributary streams feeding to it, are shown on USGS 1 :24,000 scale topographic maps (Kurt 
Beardslee, Washington Trout, personal communication). Reid and Ziemer (I994) note tliat 
intermittent channels are important to fish as seasonal sources of water, nutrients, sediment, and 
wood delivered downstream to preferred habitats, noting that “Productivity of perennial channels 
depends on delivery of materials from intermittent channels during at least part of the season.” 

Intermittent streams also serve as feeding and spawning grounds formally migratory minnows, 
salmonids, and other fish, particularly in arid regions. Erman and Hawthorne (1976) observed 
extensive spawning by rainbow trout in intermittent tributaries of stream,s, with three times as 
many fish spawning in an intermittent stream than in nearby permanently flowing tributarie.?. 
They also found that one-third to one-half the trout production in some Sierra Nevada systems is 
from intermittent channels. They hypothesize that these waters were more attractive to the fish 
due to their abundant food source and lack of competition with brook trout. 

Birds - Reid and Ziemer (1994) note that both perennial and intermittent streams are important 
to bird species; “A few birds, such as dippers {Cim-ltis mexicanus) and willow flycatchers 
(Empidonax traiUif), are aquatic or riparian specialists. Others use the riparian zone primarily 
during the breeding season or immediately alter. Riparian areas along both perennial and 
intermittent channels are particularly rich in insects and fruit, so these areas are important food 
sources. Many species thus include a patch of riparian vegetation as a part of their territory, even 
if they do not depend fully upon it.” 


Mammals - Reid and Ziemer (1994) also note that riparian areas are important movement, 
feeding, and re.>iting areas for many mammals: “Fore,st mammals use riparian areas for food 
sources and denning, and they may also use them as travel corridors within and between 
watersheds... Bats are even more closely associated with riparian areas because they require 
pools of water to drink from, they cat insects associated with aquatic and riparian environments, 
and they usually roost near their foraging sites.” 

4- Man- made Conveyances Do Not Eliminate Connectivity of Stream.s 

There has been some suggestion by ERA, the Corps, and industry that streams flowing through 
man-made conveyances, such as pipes, culverts, ditches, canals, and other man-made structures 
as well as waters above these points, should no longer be considered “waters of the U.vS.” (Izzo 
and Fabricant 2002), This notion is appalling. First, it would create a perverse incentive to force 
as many streams into such structures as possible to avoid regulation of the altered reach or the 
natural stream above it. Excluding waters flowing through man-made conveyances is of 
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particular concern because under the Corps’ 404 Nationwide 43 general permit, no special 
permission is required for discharges that cause the loss of less than 300 linear feet of an 
intermittent stream bed, such as putting streams underground in pipes, culverts, or concrete 
channels (U.S. Army Corps of Engineers 2002). 

Second, while the physical and biological damage caused by such extreme alterations to natural 
streams are severe, having a portion of a stream altered in this fashion does not eliminate all 
functions and values provided by the entire connected stream system. Water flow, organic 
material, and organisms all continue to pass through these conveyances downstream, and in 
some instances, upstream. (Note; in some cases culverts, pipes and ditches make passage 
impossible for fish and other organisms, or exposes them to altered temperature, oxygen and 
other chemical states, and higher-than-normal predation.) 

Numerous courts have held that manmade waterways are watens of the United States subject to 
the Clean Water Act. See, e.g., Community Association For Restoration of the Environment v. 
Henry Bosnia Dairy, 305 F.3d 953 (9* Cir. 2002) (holding that ditches carrying liquid waste 
from a CAPO constitute a point source); HeaiRvalers, Inc. v. Talent Irrigation District, 243 F.3d 
S26, 534 (9* Cir. 200!) (irrigation district required to secure permit coverage to discharge 
pollutants to its irrigation canals). !n Talent Irrigation, the Ninth Circuit explained that the canal 
was a water of the United States despite the fact that the defendant apparently had the ability to 
isolate the canal in question, and that it tlowed only periodically to other waterways. 243 F.3d at 
534. Other circuits arc in accord. See United Stales v. Eidson, 108 F.3d 1336, 1342 (I Ith Cir. 
1997) (holding that a drainage ditch connected to a sewer drain and running into a canal 
eventually leading to Tampa Bay was a "water of the United States"); United States v. TwitJ 
Pipe Line Co,, 61 i F.2d, 345, 347 (10'*' Cir, 1 979) (oil spill into tributary involved "waters of the 
United States,” "even though there was no evidence that streams that connected the tributary 
with navigable waters were running at time of spill”); United Stares v, Ashland Oil and Transp. 
Co., 504 F.2d 1317, 1 329 {6th Cir. 1 974) (to establish a violation of the Clean Water Act it is 
enough to show that defendant disch.argcd pollutants into a tributary that is "water of the United 
Statc.s;'' there is no threshold requirement to prove "that, in fact, the [pollutant] reached and 
polluted the navigable river,"). 


B. Wetlands Are Not isolated from Other Waters 

Wetlands perform their myriad of beneficial functions in ways that are functionally inseparable 
from all of the other chemical, physical and biological processes that take place within 
watersheds. Meyer et al. (In preparation) provide a useful description of the connectivity of 

wetlands: 

“Wetlands are arrayed along a continuum of hydrologic connectivity, and distinctions 
amongst degree of isolation of wetlands are similarly arbitrary. ..Whetlier considering riparian 
wetlands adjacent to a river or depressional wetlands connected to other water bodies only 
via underground pathways, their roles of recharging groundwater, improving water quality, 
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and providing critical habitat are essential to the physical, chemical and biotic integrity' of 
oiir nation's waters,” 

1. Wetlands Are Connected to Other Waters Through Hydrology and Chemical Froce.s.ses 
a. Surface and groundwater interaction 

Surface water in wetlands interacts with groundwater flowing near and through the wetland. 
Chemical transfonnation of water flowing through wetlands is partially a function of the amount 
of contact time in the surface and groundwater interaction. As noted by Winter et al (1998); 

“Ground- water chemistry and surface-water chemistry cannot be dealt with separately 
where surface and subsurface flow systems interact. The movement of water provides a 
major pathway for chemical transfer between terrestrial and aquatic systems. This 
transfer of chemicals affects the supply of carbon, oxygen, nutrients such as nitrogen and 
pho.sphorus, and other chemical constituents that enhance biogeochemical processe.s on 
both sides of the interface. This transfer can ultimately affect the biological and chemical 
characteristics of aquatic systems downstream.” 

Examples of Surface and Groiindwaler Interactions in Certain Wetland Types 

Fens - The interaction of .surface and groundwater is substantial and immediate and relatively 
constant in wetlands such as fens, as these systems are defined by the characteristic of 
groundwater discharging at or near the surface and seeping continuously through the root zone of 
the vegetation, A comprehensive analysis of the abundance, distribution, and ecological 
characteristics and significance of these unique systems by Bedford and Godvvin (In press), 

"Fen.s of the United States: Distribution, Characteristics, and Scientific Connection versus Legal 
Isolation," provides an important contribution to the understanding of these wetlands. As tlie 
authors demonstrate, "the hydrogeologic settings in which fens occur, always where groundwater 
discharges to the surface, guarantee their strong influence on the physical and chemical 
properties of surface water." Fens occur in diverse topographic and geologic settings where 
climate allows the soil surface to remain saturated by groundwater discharge. Fens are nutrient- 
poor, with high concentrations of calcium, iron or aluminum in the soil and water, elements 
which provide the capacity for adsorption of phosphorus from groundw'ater inflows. And the 
high carbon content in the soil creates the potential for denitrification. Bedford and Godwin (In 
press) cite one study (Drexler et al 1999a) of a New York fen which showed .significant nitrate 
removal from groundwater entering the fen below adjacent cropland. 

Fens also modulate the temperature of groundwater as it discharges, cooling subsurface flows to 
streams in summer and warming them in winter. Where the groundwater discharge from fens is 
persistent and strong, it serves an important water quality function by contributing inflows to 
cold-water, low-nutrient streams, required by trout species (Meyer et al In preparation). 
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The physical and chemical properties of fens allow them to support a uniquely high biological 
diversity, especially of plant species. Bedford and Godwin (In press) note that the degree of 
hydrologic connectivity of fens strikes a delicate balance: 

“In a landscape context, the functional characteristics and significance of fens depend 
oddly on both their isolation from and connection to other waters. While their biological 
diversity is controlled in large part by their connection to ground water flows and to the 
chemistry of ground water (Almcndinger and Leete 1998b, Drexler et al 1999b), it also 
depends in part on a kind of isolation front other surface waters, i.e. on an environment 
that is usually saturated by ground water but seldom flooded by nearby surface waters 
(Stewart et al. 1 993, Amon et al. 2002), Nutrient loads would be higher, thus promoting 
production of higher biomass and probably reducing species diversity (Grace 1999). 
Regular flooding also would eliminate many plant species intolerant of such conditions, 
thus further reducing species diversity.” 

Bogs - The montane bogs and depressional wetlands and associated ephemeral streams of 
Hawaii's volcanic islands are another example of more immediate groundtvatcr-surfacc water 
connectivity. Surface water infiltrates readily through these systems and is discharged dotvn- 
gradient into springs and streams, in turn discharging to ocean waters (U.S. FWS 2003). 

Potholes - Prairie potholes vary widely in their hydrologic processes, depending on topographic 
as w'ell as other factors. The tendency for up-gradient potholes to provide subsurface discharge 
to lower-gradient potholes has been well-documented. Surface water interaction with 
groundwater has also been shown to involve flows in both directions concurrently. 

Subsurface connection can occur on a periodic basis when groundwater tables are high as a 
result of seasonally high precipitation. Depressional wetlands of South Carolina’s Coastal Plain, 
including Pocosins, Carolina bays, cypress and gum ponds, and bottomland hardwoods, are all 
hydrological iy linked for some periods of the year when the groundwater table reaches to a foot 
below the soil surface (Rob Mikell, South Carolina Coastal Program, personal communication, 
April 2003). 

b. Surface overflovv 

All wetlands interact with the surrounding landscape and other waters, to some degree, as a 
result of surface overflow from prec ipitation and stormwater runoff As Winter et al. ( i 998) 
observe, the chemical composition of water exchanged by wetlands with their sutroundings is in 
part a function of the frequency and magnitude of the exchange, which is in turn determined by 
the presence or absence of a direct stream connection. 

“The magnitude of surface-water inflow and outflow also affects the retention of 
nutrients in wetlands. If lakes or wetlands have no stream outflow, retention of 
chemicals is high. The tendency to retain nutrients usually is less in wetlands that are 
flushed substantially by through-flow of surface water. In general, as surface-w'ater 
inputs increase, wetlands vary from those that strongly retain nutrients to those that both 
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import and export large amounts of nutrients. Furthermore, wetlands commonly have a 
significant role in altering the chemical form of dissolved constituents. For example, 
wetlands that have throughllow' of surface water tend to retain the chemically oxidized 
forms and release the chemically reduced forms of metals and nutrients.” 

The frequency and magnitude of surface overflows varies according to wetland type, hut also as 
a function of landscape position. As Meyer et at, (in preparation) note, dcpres.sional wetlands, 
even in close proximity, can have distinctly different hydrologic conditions. The frequency and 
magnitude of overflow's from prairie pothole.s arc intimately related to their individual landscape 
positioning. While prairie potholes normally store some portion of inflowts from precipitation 
and groundwater, at some their storage capacity is exceeded and they overflow. When overflows 
occur, potholes connect with each other and with nearby streams during Hood events. 

Intermittent surface-water connections between prairie potholes during flooding events have 
been documented, as summarized in a recent study by Leibowitz and Vining (2003), which 
explores the connectivity of prairie potholes within a complex by analyzing the evidence of 
intermittent spillover from one to another. The authors note that intennittent overflows from 
potholes are an indication that wetter conditions are exceeding the normal storage capacity of the 
pothole. The study used the te,sting of conductance in nearby pothole wetlands to measure the 
dynamics and timing of the flooding-induced spillover from the higher-gradient pothole to the 
lower one within a pothole complex. The authors also conducted a spatial .analysis show'ing that 
an e.stimated 28 percent of the pothole wetlands within the study region in central North Dakota 
were intermittently hydrologicaily connected by surface-water to at least one other pothole 
during a period of flooding in the subsequent year. The connectivity the authors observed is 
associated with wetter conditions in a 20-ycar vvet-dry cycle in the region. As a result, surface- 
water connections between potholes should be considered a probability event occurring over 
time and .space. In addition, .Leibowitz and Vining (2003) .suggest that temporary, infrequent 
connectivity could provide a mechanism for the dispersal of organisni.s, potentially supporting 
metapopu!ation.s. 

Overflows connecting waters of clepressional wetlands to other surface waters occur in a wide 
variety of wetland systems, landscape positions and ecoregional contexts. The oxbows of many 
river system.s, such a.s the Southern Platte River in Colorado and Nebraska and Alaska's Yukon 
River, are periodically linked directly to the river system by floodwater,s. 

The pocosins and Carolina bays of the southeastern Coastal Plain, while apparently “isolated” 
wetlands, are hydrologicaily connected by surface overflows and higher groundwater tables 
during precipitation events. In a recent summary of findings regarding the ecosystem functions 
of pocosin.s, Richardson (In press) describes them as "the headwaters of large areas of Coastal 
Plain and are a source of sheet flow for the region.” Pocosins are connected also by groundwater 
linkages, and form part of a wctland-Iake-stream-coastal estuarv' system (Richardson In press, 
citing Daniels, 1981). 

Hydrologicaily, headwater \vetland,s behave differently from dcpressional systems, Headwater 
wetlands are the temporarily or sea.sonally flooded wetlands occuring where groundwater 
surfaces to form the head of a stream. Headwater wetlands, unlike dcpressional wetlands, are 
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open, hydroiogically, which results in chemical transformation processes that are more 
influenced by minerals in the subsoil than by organic matter, and (hat generally involve less 
retention of chemical inputs such as nutrients. 

2. Wetlands Arc Connected to Other Waters Through Biological Connectivity and The 
Metapopulation Dynamics of Various Species 

Temporary wetlands, whether or not they have a surface connection to other flowing waters, 
provide critical support for the biodiversity of the nation's birds, fish, wildlife and plant species. 

In many instances, and on different scales, the role of small, temporary wetlands in providing 
biodiversity support mu.st be considered as part of a highly productive complex of wetlands 
distributed in close proximity at a high density. The large and highly productive wetlands 
complexe.s of the Central Flyway — most prominently, the Prairie Pothole Region, the Playa 
Lake.s Region and the Rainwater Basin — can themselves be seen as biologically connected, 
supporting different life stages of migrating bird.?. 


Many apparently “isolated” wetlands function on a smaller scale as components of "wetland 
mosaics" which, as a system, sustain multiple local populations, or metapopulations, of wetland- 
dependent species. Research on metapopulations of amphibian, herpctofaunal and other species, 
by Semlitsch and Bodie (1 998) and Gibbs (2000), and others has demonstrated how the regional 
survival of a metapopulation of a wetland-dependent species depends on the abundance and 
proximity of small wetlands, rather than on any size threshold of the wetlands. Viability of 
metapopuiations is related to the ability to repopulate an area and to recruit juveniles into the 
breeding population. 


Studies have also show'ii that a diversity of hydrologic conditions within a complex of wetlands 
positively influences the biological diversity of wetland dependent species, A recent study by 
Whiles (1998) of amphibian communities within a network of sloughs near a portion of 
Nebraska’s central Platte River found smaller species of frogs more successful in the more 
iiitcnnittent and fishless of the sites, but recruitment did not occur to these sloughs in a drier 
year. 

Significant research in recent years has documented the metapopulation dynamics of specific 
species. The following species profiles of the Copperbelly watersnake, the Blanding's turtle, the 
Spotted turtle, and bird .species provide examples of the biological connection of temporary 
wetlands with each other and other surface waters in supporting populations of these organisms. 
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Examples of Bioloeical Conneclivitv and 
Metapomitation Dynamics for Svecidc Wetland Spec ies 

Copperbellv Water Snak e . Nerodia erythroeaster neplectar 

The Copperbe,i.ly Water Snake is a highly vagile species with a life history requiring frequent 
among-wetland movements, use of multiple wetlands, and a reliance on surrounding upland 
habitats for significant portions of the year; 

Movements to multiple wetlands are an important component of the biology of this species. 
Movements are important for meeting the more immediate needs of feeding, mating, and 
refiigia. Movements or dispersal to other wetlands allows the copperhelly to respond to 
changing environmental conditions such as changing water levels, shifts in prey abundance 
associated with drying wetlands, predation, desiccation, and heat stres.s. 

Small wetlands are important to copperbcllies as foraging sites. Copperbellies tend to 
predominantly eat amphibians, especially frogs. Fish-free wetlands such as “isolated” and 
ephemeral wetlands are where most species of frog experience their greatest reproductive 
succe.ss. The fact that they dry down overtime makes them attractive foraging sites for the 
snakes. 


Small wetland,? are also important as stopovers for travel to more distant wetlands. In recent 
study by Roe et, al. (2002}, S0% of all wetland movements by copperbellies in their study were 
to wetlands less than one ha in size. Also, nearly 70% of their study animals used four or more 
wetlands, and approximately .50% used five or more wetlands. Loss of small wetlands would 
reduce the number of wetlands available to the copperbclly, thu.s reducing available resources, 
and would consequently reduce population densities. 

Since copperbellies rely on movements among wetlands, they would be les,s likely to persist in 
remnant low-wetland density landscapes. Loss of wetlands would increase distances bcrv\>een 
remaining wetlands. This would result in a decrease in the likelihood of successful dispersal or 
migration due to the increa.sing distance between resources. 

Movement between “isolated” and navigable waters is routine. In both river floodplain habitats 
and in more upland environments involving “perched” depressiona! wetlands, copperbellies 
regularly travel between different types of wetlands. By their day-to-day activities, they link 
wetlands biologically th.at may or may not have navigable connectivity. 

The copperbelly’s propensity to ii.se multiple wetlands and to frequently move between them 
lead,s to a susceptibility to changes in the spatial distribution of wetlands. Individual 
copperbellies may be either forced to confine movements to fewer wetlands and smaller areas if 
neighboring wetlands become too distant. Also, they may attempt to continue movement among 
wetlands at considerable co.sts. Continuing to move among multiple wetlands after vvetland 
losses would likely require snakes to move more extensive distances and enlarge their area use 
(e. g. Home Range), both of which may increase individuals susceptibility to predation, increase 



Response to Clean Water Act ANPRM 
April 16, 2003 


460 


DktNo. OW-2002-0050 
page 57 


energy expenditure, decrease time for other activities, such as feeding, thermoregulating, and 
mating, all of which may directly or indirectly influence the individual’s su rvival and fitness as 
well as long-term persistence of the population. Restricting to smaller sites may come with 
exclusion from important resources such as foraging sites, or alteration of metapopulation 
dynamics through isolation. 


Blanclina’s Turtle. Emvdoidea Blandinm 


The Blanding’s turtle utilizes a wide variety of habitats throughout its range, but has an affinity 
for wetland (marshes and shallow ponds) complexes and their surrounding upland habitats. 

These wetlands may be isolated areas, dependent on seasonal precipitation, or they may be 
directly supported from nearby river and stream systems: 

Utilization of multiple wetlands is an important component of Blanding’s turtle biology and has 
been documented in many studies (Rowe 1987, Ross 1989, Rowe and Moll 1991, Pappas and 
Brecke 1992, Graham and Butler 1993, Hermann etal. 1994, Dorff 1995, Joyal 1996, Linck and 
Moriarty 1997, Barlow 1999, Kingsbury 1999, Piepgras and Lang 2000, Joyal etal. 2001). 
Multiple wetlands are utilized by Blanding’s turtles to fulfill basic requirements such as basking, 
feeding, aestivation, breeding, and overwintering (Graham and Butler 1993, Joyal 1996, Pappas 
and Breckc 1992, Dorff 1995, Linck and Moriarty 1997, Herman et a! 1994). 

Blanding’s turtles are a highly vagile turtle species, perhaps the most vagile in North America. 
Blanding’s turtles appear to move longer distances and more frequently than other species 
(Congdon et al. 1983, Piepgras and Lang 2000). Extensive terrestrial movements in turtles have 
been attributed to reproductive tactics (Morreale et al. 1984, Congdon ei al. 1 983, Link et al. 
1989, Rowe and Moll 1991, Butler and Graham 1995, Joyal 1996, Linck and Moriarty 1997, 
Piepgras and Lang 2000), thermoregulation (Sajwaj and Lang 2000), aestivation (Joyal 1996, 
Rowe 1987), searching for nesting sites (Congdon et al. 1 983) or hibernation sites (Sexton 
1 959), respon.ses to drought.s (Gibbons et al 1 983), and to an increase in foraging opportunities 
(Pluto and Beilis 1988). 

Shallow, stable wetland.s are integral to the sun-ival of Blanding’s turtles, e.specialiy amongst the 
juvenile age class. Juveniles are most closely associated with extremely shallow water, typically 
less than 10 cm (4”), such as wet meadows. This has been documented for Blanding’s turtles and 
other turtle species as well (Pappas and Breckc 1992, Hammer 1969, Waters 1974, Moil and 
Legler 197), Congdon e/ n/- 1992). 

Over the season, and over their lifetimes, Blanding’s turtles use a variety of water depths, thus to 
sustain the species, an area must have diverse wetlands. In their day-to-day activities, adult 
Blanding’s turtles display flexibility in wetland utilization, using a variety of ty’pes, with varying 
associated depths. However, overall, wetland use is largely dependent on age class. As ju.sl 
mentioned, the smallest turtles use extremely shallow water. However, there is a positive 
correlation between turtle size and average foraging depth, such that the largest individuals use 
water that averages about 50 cm in depth, like shallow ponds and streams (King,sbury 1999, 
Barlow 1999). All age classes are also dependent on shallow areas for hibernation. 
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Blanding’s turtles utilize “isolated” wetlands. Several studies have noted the importance of 
widely spaced vernal pools, and both small ephemeral wetlands and permanent wetlands as 
basking, feeding, aestivating and overwintering sites (Graham and Butler 1993, .loyal 1996, 
Pappas and Brecke 1992, Dorff 1995, Linck andMoriarty 1997, Herman et ai 1994). Joyal et al. 
(2001) noted that the Blanding’s turtles in her study frequently used .small wetlands, often less 
than 0.()4ha in size, as foraging and thermoregulation sites. 

Due to the Blanding’s turtle’s reliance on multiple wetlands, their frequent movements between 
them, and their high degree of site fidelity, changes to the spatial distribution of wetlands utilized 
by Bhuiding’s turtles may threaten existing populations. A single population of Blanding’s 
turtles is frequently spread over multiple wetlands of many different types, and movements 
between these wetlands are common (Ross 1989, Rowe and Mol! 1991, .loyal 1996, loyal et al 
2001). Blanding’s turtles also display site fidelity (Gibbons 196S, Rowe 1987, Barlow 1999). 
This means that they often follow the same patterns of movement year after year and they may 
also return to the same wetlands to hibernate, and to the same nesting areas (Congdon et al 1983, 
Barlow' 1999, Standing et ai 1999, Lang 2002). Disruptions to hibernation, and nesting areas 
would seriously impact a population. Physical bairiers, such as large tracts of land between 
wetlands, which may come about after smaller connecting wetlands are removed, may inhibit the 
movements of turtles (Rowe 1987), Movements may then be restricted to smaller areas, with 
fewer resources, or they may be continued with higher costs and risks. Decreased movements 
may also impede gene flow' between adjacent populations (Kiester et al 1 982). 

Spotted Turtle, CAemmvs eutlata 

Spotted turtles display a high affinity' for shallow' wetland complexes and .surrounding upland 
habitats throughout its range. Multiple wetland use is common. Numerous studies have 
documented tlie movements of spotted turtles between multiple wetlands (eg. Ernst 1976, Lovich 
1990, Graham 199.5, Joyal 1996, Barlow 1999). These movements can be both aquatic and/or 
overland and can be quite extensive. Such movements in turtles have been documented to be 
important for reproductive tactics (Morreale et al 1984), searching for nesting sites (Congdon et 
a! 1983) or hibernation sites (Sexton 1959), responses to droughts (Gibbons et al 1983), and to 
increase foraging opportunities (Pluto and Beilis 1988). Kiester et al (1982) has also suggested 
that large movement.s by male turtles would promote gene flow between adjacent populations. 

Shallow heterogenous wetland complexes, as well as small “isolated” wetlands are important 
habitat for spotted turtles. Across part of their range, spotted turtles utilize shallow, heterogenous 
wetland complexes (Capler and .Mol! 1988, McGee et al 1989, Barlow 1999), which may exist in 
close association with river or stream systems (Ernst 1976, Barlow 1999). In other parts of their 
range, spotted turtles utilize small “isolated” wetlands such as vernal pools, and ponds 
(Creighton and Graham 1993, Graham 1995, Joyal 1996), Regardless of their range, spotted 
turtles require shallow wetlands (<50cm deep) for all or part of their lives (Barlow 1 999). 

Small “isolated” wetlands and non-“isoiated” wetlands are frequently u.sed. Seasonal movements 
between “isolated” and non-“isolated” wetlands have been documented by Ward et at. (1976), 
Graham (1995), and Joyal (1996). These seasonal movements are important behavioral 
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adaptations for thermoregulation, foraging, and the avoidance of desiccation and predators. 
During these seasonal movements spotted turtles may utilize flooded areas in fields and woods, 
marshes, decaying vegetation in wooded areas, as well as shallow wetlands and venial pools. 

Upland habitats are vitally important. Spotted turtles aestivate in terrestrial locations, often well 
away from wetlands (Creighton and Graham 1 995, Graham 1995, Barlow 1 999). They also 
frequently use these upland habitats as movement corridors, and nesting sites. 

Bird Species 

Wetlands are important for numerous bird species. Numerous species, notably migratory species, 
provide excellent e.xampies of the interconnectivity of wetlands, both within complexes, and 
those distant from one another in the landscape. Numerous and diverse wetland.s, both 
interconnected and otherwise, are important for bird diversity. 

Many species, including the short-birds, evading birds, and waterfowl like duek.s and geese, make 
use of multiple wetlands, which may be quite spatially dispensed (Haig et al. 1998, Naugle et al 
2001). Wetlands arc used as foraging sites, resting areas during migration, and in some cases 
nesting sites (Skagen and Knopif 1994, Naugle et al. 2000, Naugle el al. 2001). For example, 
black terns are documented to nest and forage in prairie wetlands (Naugle et al. 2000). 

Heterogenous wetland complexes, that support multiple wetlands of various sizes, provide more 
suitable habitat, both for nesting and foraging (Gibbs 1991, Naugle et al, 2000, Naugle et al. 
2001), when compared to “Isolated” wetlands. Because wetlands, and wetland complexes in 
particular are so variable (both in structure and in vegetative components), they are attractive for 
many different species of birds (Naugle et al. 2000, Naugle et al. 2001 ), and generally support 
greater species richness (Brown and Dinsmore 1986). Birds are able to exploit the available 
habitat and capitalize on the multiple foraging opportunities, while reducing energy expenditure 
(Naugle et al 2001). 

Heterogenou-S wetland land-scapes provide alternative habitat when adverse conditions arise at 
one site, for example during periods of flooding, or drought (Skagen and Knopf 1994, Haig et al 
1 998). Piissner and Haig ( 1 997, discussed in Haig et al 1 998) provide an excellent example to 
highlight this point in which populations of Piping plovers were observed to relocate to more 
suitable habitat provided by nearby wetlands after flooding occurred on habitats they were 
utilizing along the Missouri River. 

Small seasonal wetlands within areas that support high W'etland densitie.s are also important. 
These temporary wetlands provide foraging, as well as nesting habitat for many highly vagile 
migrating species. For example. Northern Pintails are particularly at risk from the loss of small 
seasonal wetlands as they depend on these habitats for breeding before moving their broods to 
more permanent, larger wetland habitats (Naugle et. al 2001). Interestingly, Naugle et al. (2001) 
also found that the suitability of larger wetlands (for providing suitable habitat, e,specially for 
species such as the Northern Pintail) decreased when the smaller wetlands surrounding them 
were removed. 
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Connectivity between wetland habitats is paramount, Within-season movements among 
numerous sites are important, especially for many species of waterbirds (Haig et al. 1998), 
Movements among breeding areas have been documented to enhance reproductive success by 
providing an opportunity to assess nesting territoiy and feeding-area quality in current and future 
years (Haig el al. 1998). Maintaining connectivity between wetland complexes will also provide 
vital linkages between breeding areas and breeding populations. Wetland availability in the 
greater land.seape context w ill also determine its “usability,” with less isolated complexes being 
more likely to be used than more isolated complexes (Naugle el al. 2001). 

Additional families or oathwavs ~ in their recent article on intermittent hydrologic connectivity 
among prairie potholes, Leibowitz and Vining comment on the fact that research into 
metapopulation dynamics ha.s, thus far, tended to address movements of species between 
wetlands either over land or in flight. The authors suggest that flooding-induced, intemiittent 
surfitce-vvater connections between potholes, and between other depressionat wetlands, may 
serve as a mechanism for individuals of a species to migrate. They cite a recent study of 
wetlands in Florida (Babbitt and Tanner 2000, cited in Leibowitz and Vining) which found that 
temporary, surface-water connections between wetlands and drainage ditches, resulting from 
flooding conditions, caused an increase in the relative abundance of amphibians adapted to fish 
predation. 


V. FUNCTIONS AND VALUES OF HEADWATER STREAMS AND TFTRTB 
ADJACENT WETLANDS AND NON-AD.IACENT WETLANDS 

Above, we describe the many linkages between headwater streams and so-called “i.solated” 
wetlands to other waters. However, the waters described akso have inherent value in the unique 
functions they provide - functions that establish such waters a.s integral and inseparable features 
of the landscape. An examination of these functions will not only further e-stablish the 
connectivity of the.se w'aters to other waters, but akso provide a compelling ca.se for continuing to 
protect them under the Clean Water Act. 


The major ecological functions of headwater streams and small, apparently "isolated” wetlands 
and other waters, are described below. The following discussion responds to the invitation in the 
ANPR to addres.s “the functions and values of wetlands and other wafers;” it .summarize.s the 
critically important services provided by these waters, and concludes by outlining the serious 
potential consequences of narrowing federal protection for them. 

A. The Intrinsic Value of Headwater Streams 

Headwater streams make up the vast majority of the entire stream network, and are inseparably 
bound up with other waters in the surrounding watershed and downstream. They provide 
essential functions and values themselves, and are critical to the hydrological, chemical, and 
biological health and integrity of downstream waters. As U.S. EPA’s owm recently-released 
research and literature review on headwaters streams states emphatically: 
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Headwater .streams make up the majority of our stream re.soiirce. Although it is difficult (o 
get reliable estimate.? of perennial, intermittent and ephemeral stream lengths, the case 
.studies that are available indicate the proportion of the total stream length that could be 
intemiittent, even in more humid regions, ,is significant (a range of 1 7 to 34%). The extent of 
ephemeral headwater streams is even larger {a range of 22 to 55%). We .should be very wary 
of any attempt to dovvngrade the value or importance of headwater streams, especially as 
they relate to the aquatic life use in the.se streams and the role these headwater streams play 
in the overall stream network. Doing so would put the majority of our freshwater aquatic 
stream resource at risk, as well as severely limiting our ability to protect dowmstream waters 
(U..S. EPA 2003). 

1. .Streams Can Be Defined in Several Wavs 

There are generally accepted definition.? for small streams, and some mea.siirements of their 
extent, although no single definitive or accurate data .set exists of headwaters streams (Meyer and 
Wallace 2001). Generally accepted definitions of the term headwaters refer to the smallest 
streams in the network and, in particular, the soiirce(s) of a river. They may include ephemeral 
streams , those that flow at the surface only periodically and usually in response to a .specific 
rainfall event. Headwaters may also include intermittent streams, tho-se that have flow several 
months in an average year. Such streams are distinguished from perennial streams , which flow 
at all time.? of the year (Meyer et al. In preparation). Some hydrologists use the term zero-order 
streams to refer to swales or uncliannelized hollows. These waters are important conduits of 
water, sediment, nutrients and other materials during rain and snowmelt events, but are not 
considered to be stream channels because they lack distinct stream banks (Meyer et a!. In 
preparation). Other states employ various definitions for ephemeral, intermittent, and perennial 
streams that include parameters other than hydrology. For example, Penn.sylvania considers a 
stream “perennial” if it supports two aquatic macroinvertebrate laxa, regardless of whether there 
is continuous surface flow (U.S. EPA 2003). 

Stream order i.s another way of classifying streams by relative size of channels in the stream 
network. In the stream order system, first order streams are the smallest identifiable channels 
having no tributary branches. Second order .streams are fonned where two first-order channels 
merge, third order streams are formed by the combination of second-order stream.?, and so on 
(Horton 1 945, as cited in Meyer el al. In preparation). Scientists generally agree witli these 
definitions, how'ever, .some resource management agencies have developed their own definitions. 
For example, Ohio EPA considers headwaters streams to be “the very small swales, creeks, and 
streams that are the origin of most rivers.” And it defines “primary headwater” streams as those 
with watersheds of less than one square mile (Ohio EPA 2001). 

2. Headw at er Streams Perform Ecosystem Functions 

Headwaters streams provide a wide array of functions and environmental sendees whose value, 
though estimated to be enonnous, to date cannot even be fully calculated. The Ohio 
Environmental Protection Agency’s (2001) fact sheet on headwaters streams notes the value of 
these small systems: 
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Because of their small size, headwater streams in some locations have been treated as mere 
water “conveyances” and have been ditched, channelized, moved or even buried in pipes. 
Historically they have not been appreciated for their contribution to water quality. By their 
sheer numbers, however, they have important ecological and economic functions. They 
affect the ecological and economic viability of downstream rivers through the regulation of 
flood waters, the maintenance of safe and high quality drinking water, poiiution prevention, 
and numerous other ecosystem services. 

The major ecosystem functions ofheadwater streams are described briefly below. This 
discussion augments the characterization of the processes, characteristics and functions of 
headwater streams described above. 

a. Flood control and maintenance of water supplies 

During heavy precipitation and floods, water soaks into floodplains, stream channel beds and 
banks, and into groundwater tables. This transfer of water into “storage” significantly delays 
and diminishes flood peaks. During dry periods, release of this stored water along with 
groundwater seepage ensures a steady flow of water, or “baseflow,” in the channel and 
downstream. (Meyer et al. In preparation) Streams receive, on average, 50 percent of their flow 
from groundwater (Alley et at. 1 999), and headwater streams are a primary point of groundwater 
discharge into surface waters, particularly during dry and other low flow periods. (Cohen 200.3) 

b. Sediment storage 

Headwater streams provide the connection between sediment production from hill slopes and 
sediment transport, to larger .streams, rivers, lakes, ponds, and coastal waters. Thus, they are the 
first line of defense against high sediment loads in large stream.s and rivers. These excess 
sediment loads damage aquatic wildlife habitat and degrade human uses of water - for drinking 
water supplies, fishing, and recreation. Headwaters are highly effective in capturing and 
filtering out sediments, as well as organic material and excess nutrients. (Meyer et at. In 
preparation) 

c. Maintaining water quality through nutrient uptake and transformation 

The basic chemical composition of unpolluted streams and rivers is largely established in 
headwater .streams. Recent research has demonstrated that small streams are the sites of the 
most active uptake, transformation, and retention of nutrients. In addition to the nutrient 
removal that occurs in headwater streams, the chemical and biological transfonnations that occur 
there (e.g. denitrification, microbial uptake, transformation to organic nitrogen) reduce the 
biological availability of nutrients that are exported downstream. This capacity for nutrient 
retention and transfoimation reduces the loading of nutrients to downstream ecosystems. 

Riparian forests and wetlands associated with headwater streams can also be efficient in nutrient 
removal. (Meyer eta/, in preparation) 
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3. Streams Provide Wildlife Habitat and Help Maintain Biodiversity 

Headwater streams and their riparian zones are regions of high species diversity. Individual 
headwater streams support hundreds of species from a wide range of biological groups from 
bacteria to bats. Headwaters serve as the primary habitat for some fish species, but also provide 
essential support in the form of spawning, nursery, feeding, and thermal refuge areas for fish 
living in larger streams, rivers, and lakes. Small headwater streams provide essential nutrients to 
salmon species spawning and nesting downstream; salmonid reproduction occurs even in 
ephemeral portions of streams in the Pacific Northwest. (Poff et al. 1 997) Many headwater fish 
species are rare, declining, or extinct. Amphibians are common in intermittent as well as 
perennial streams, and are usually more abundant in streams too small or remote to support large 
predatory fish. Only a few species of birds actually live in small streams, but many depend on 
headwaters for food, water, habitat, or movement corridors. Headwaters are important habitats 
for many mammals, which use headwater habitats for shelter, food, drinking water, or movement 
corridors. (Meyer et al. In preparation) 


B. Intrinsic Value of Headwater and “Isolated” Wetlands 

1. Headwater and So-called “Isolated” Wetlands Are Important on an Ecosystem Scale 

In 1 995, National Research Council (NRC) addressed the question of whether headwater and 
“isolated” wetlands should receive less protection, and found the scientific basis for doing so to 
be "weak" (NR.C 1995). The NRC's conclusion was based on ample evidence that headwater and 
so-called “isolated” wetlands provide essential ecosystem services to the water environment. 

The term "isolated," itself, has a weak scientific basis. As noted by '1 iner et. al. in the recent 
USFWS study, Geographically Isolated Wetlands, "There is no single, ecologically or 
scientifically accepted definition of isolated wetland, because this issue is more a matter of 
perspective than scientific fact." (Tiner et al. 2002) Not only are headw'ater and so-called 
“isolated” wetlands intrinsically of critical ecological importance, but, as noted above, they 
function integrally with the chemical, physical and biological processes within watersheds. A 
full consideration of how headwater and so-called “isolated” wetlands function in the 
environment underscores the inapplicability of the "isolated" characterization. In addition, 
contributions to the understanding of the complex functioning of headwater and so-called 
“isolated” wetlands since the NRC study was published underscore the NRC's conclusion 
regarding their relative importance for conservation. 

The ecosystem services provided by wetlands, including headwater and so-called “isolated” 
wetlands, are essentially grouped as hydrologic, biogeochemical, and habitat functions. 
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2. Headwater and So-called “Isolated” Wetlands Perform Specific Functions 
a. Hydrology 

Irrespective of their landscape position or degree of connectivity to other surface waters, 
wetlands perform hydrologic and water quality functions by "modifying or controlling the 
quality and quantity of water moving through the wetland," as described by Carter ( 1 996). 

The hydrologic and water quality functions of wetlands, including headwater and so-called 
“isolated” wetlands, are complex and varied, and are dependent on a range of factors, including: 

Landscape position 
Topographic location 
Presence or absence of vegetation 
Type of vegetation 
Type of soil 

The relative amounts of water flowing in and out of the wetland 
Local climate 

The hydrogeologic framework 

The geochemistry of surface and ground W'alcr 

The hydrologic functions performed by wetlands, which vary according to the above factors, 
include; flood storage and moderation of storm flows; groundwater recharge and discharge, 
including discharge to stream Hows; alterations of precipitation and evaporation; maintenance of 
water quality and estuarine balance; and reduction in erosion. 

The complexity of differentiating between different types of freshwater wetland systems 
according to their ecological functions and regimes is addressed by Misch and Gosseh'nk (1993). 
In categorizing the ecosystem functions of freshwater, non-forested wetlands, the authors 
differentiate between peat-forming systems, such as bogs and fens, and freshwater marshes 
which are non-peat-forming. Included in the category of freshwater marshes are smaller systems 
such as riverine marshes in floodplain and headwater areas, prairie potholes and sandhill 
marshes, vernal pools and piaya lakes, along with larger systems including the marshes fringing 
the Great Lakes and the Everglades. Misch and Gosselink note that "[T]he critical factors that 
determine the character of these wetlands are the presence of excess water and sources of water 
other than direct precipitation." Marshes, the authors note, are like fens, in that "they generally 
have a water source in addition to precipitation," those potential sources being groundwater and 
surface flows. In addition, because all water sources to freshwater marshes arc dependent on 
precipitation, their water regimes can vary greatly over time. In their landmark study of the 
pothole region, Stewart and Kantrud (1971) showed that precipitation patterns can alter prairie 
potholes from ephemeral to seasonally ponded to permanently ponded conditions over a period 
of years (cited, e.g., in Hubbard 1988). 

The degree to which wetlands perform the above-mentioned hydrologic functions varies from 
wetland to w'etland, especially in the case of depressional wetlands, which show a high degree of 
beta diversity, or variation from one to another. For example, as described by Meyer et. al. 
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(2003), two prairie pothole wetlands in central Wisconsin, located 400 ni apart, are distinctly 
different hydrologically as well as biologically, 

Depressionai wetlands generally, and particularly those lacking "natural outlets," or surface 
connections to other waters, typically intercept and store runoff, and moderate the velocity and 
volume of floodwaters. (Carter 1996) As noted by Tiner et. al. (2002), in areas where "isolated" 
wetlands are present in the thousands, the capacity to store surface water can be "enormous." 

The strong correlation between the size of flood peaks and the amount of storage capacity 
provided by wetlands and lakes is well documented. (Carter 1996) The classic study of the 
Devil's Lake basin in North Dakota, by Ludden et. al. (1983) found that prairie potholes can 
store as much as 72 percent of the total riinoff from a 2-year storm event and 4 1 percent of the 
runoff from a storm that occurs once every 100 years (cited in Tiner el al. 2002) Similarly, an 
Illinois study found that increasing the amount of wetland storage area in a basin by 1 percent 
decreased both peak and total flood flows and increased low flows. (Demissie, 1 993 cited in 
Levin 2002) Additional studies have shown the critical fioodwater collection and storage 
function played by the playa lakes of the Southern High Plains. (Haukos. In preparation) 
Pocosins are also recognized as "significant water storage systems," which receive and slowly 
release precipitation and stormwater runoff to downstream frcslwvater and estuarine waters. 
(Richardson. In preparation) 

Water stored temporarily, seasonally and permanently in wetlands provides an important source 
of water to bird, fish and wildlife (Tiner et al. 2002). 

Some portion of the water collected and stored by freshwater wetlands, including marshes and 
bogs, is typically discharged to groundwater where it replenishes aquifers and maintains 
instream flows. A significant proportion of recharge flows to groundwater can be provided by 
infiltration from depressionai wetlands. Weller (1981), for example, showed that small wetlands 
contribute significantly to regional groundwater recharge, (cited in Misch and Gosselink 1993) 

Groundwater recharge by small wetlands is important to replenishment of regional aquifers in 
the semi-arid northern prairie region (van der Kamp and Hayashi 1998). Much of the recharge 
of water to the Ogallala aquifer is provided by the 20,000 to 30,000 playa lakes of the Southern 
High Plains of West Texas and New Mexico. As Loren Smith describes in a forthcoming 
publication, Playas of the Great Plains, significant scientific debate, now resolved, surrounded 
the question of whether the impermeable clay soils lining playas, and the underlying layer of 
caliche, a dense geological fomiation, could allow infiltration. Subsequent research by Nativ 
and Riggio (1989) and Zartman et, al. (1994, 1996) has established conclusively not only that 
focused recharge from the playa lakes, rather than more diffuse infiltration from the surrounding 
landscape, recharges to the groundwater, but also that in the Southern High Plains, playas 
represent the sole source of recharge to the Ogallala. More recent studies of other depressionai 
systems have shown that infiltration of surface waters occurs primarily through the permeable 
soils around the edges of depressionai wetlands and that the ratio of the edge to the wetland 
volume tends to determine the amount of infiltration. (Misch and Gosselink 1993) Contributions 
to recharge have been documented in several other regions. The cypress domes of Florida have 
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also been shown to contribute to aquifer recharge. (Carter 1996) Phillips and Shedlock (1993) 
documented the role of Delmarva bays in collecting and storing water from precipitation during 
the winter and spring, as well as stormflows from surrounding uplands, and recharging it to the 
aquifer, (cited in USFWS comments to DOI 2003) The Montane bogs and other depressional 
wetlands of Hawaii are also recognized as providing aquifer recharge. (USFWS comments to 
DOI 2003) 

In addition to recharging aquifers, water infiltrating to groundwater through depressional 
wetlands flows down-gradient to streams. Headwater and so-called “isolated” wetlands can play 
a significant role in maintaining baseflows in streams. Delmarva bays, for example, help to 
maintain baseflows through recharging groundwater. Drainage or filling of wetlands that provide 
groundwater recharge can result in reductions in basetlow of streams, with additional impacts to 
downstream ecosystems. (Winter 1999) 

b. Water quality 

Wetlands, including headwater and .so-called “isolated” wetlands, perform important water 
purifying functions that benefit the ecosystem overall. The transformation of chemicals in water 
inflows is a function of four principal components of the wetland: the substrate or wetland soil, 
water, vegetation, and microbes (Carter 1996). These components are common to all wetlands. 

As noted earlier, wetlands trap, transform, and recycle the chemical constituents in water inflows 
through biological and chemical processes (Winter 1998). Many wetlands serve as nutrient 
sinks, removing nutrients, from inflows and recycling them through plant uptake or biological 
processing, Misch and Gosselink (1993) provide a review of findings over the 1970-1992 period 
concerning various wetland types and their roles as sources and sinks of nutrients. They note 
that inadequate measurement techniques may have affected some of the findings, and observe 
that the results varied according to whether the study addressed inorganic or organic nutrients. 
They conclude, with certainty, that "many wetlands act as sinks for particular inorganic nutrients 
and many are sources of organic material to downstream or adjacent ecosystems." 

The National Research Council recognized the value of headwater riparian wetlands in 
protecting water quality, in their recent study of the effectiveness of wetlands mitigation, 
Compensating for Wetland Losses under the Clean Water Jet (2002), noting their effectiveness 
in buffering streams from influxes of nutrients and sediments. The NRC found that headwater 
riparian wetlands, to varying degrees depending on morphology and other factors, also remove 
nutrients from groundwater flows to streams. Tliey cited the characterization by Gilliam et al. 
(1996) of headwater riparian wetlands as "the most important factor controlling nonpoint source 
pollution in humid areas." The relative importance of riparian wetlands associated with low 
order streams in removing phosphorus was demonstrated in a 1996 study of eight watersheds. 

The authors modeled the nutrient load reduction performed by riparian areas, and found that the 
riparian wetlands of first- through fourth-order streams contributed significantly to phosphorus 
removal, and the wetlands associated with the first-order streams accounted for most of the total 
load reduction attributed to wetlands. (Weilerl996, cited in Meyer et al. In preparation) 
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Depressional wetlands, including so-called “isolated” wetlands, have been shown to effectively 
remove pollutants from waiters overflowing the wetland or discharging to groundwater. A study 
by Davis et. al. (1981) measured the levels of nitrogen and phosphorus in influent and effluent to 
a prairie marsh, and found that all runoff was retained in three dry years, while in the wet year, 
more than 75% of the inorganic nitrogen was removed from water flowing out of the marsh 
(cited in Hubbard 1988). 

The role of wetlands in trapping sediments and serving as sinks for heavy metals and other 
chemical constituents is also w'ell established in the literature.— 

c. Maintain Biodiversity and species populations and distributions 

Tiner et.al. (2002) have noted recently, “From an ecological standpoint, isolated w'etlands are 
among the country’s most significant biological resources." The biological significance of 
ephemeral and other apparently “isolated” wetlands is their role in providing the habitat and 
energy sources that are critical to supporting the abundance and biodiversity of the nation's birds, 
fish, wildlife and plant populations. In some instances, ephemeral wetlands complement non- 
“isolated” systems in providing habitat for wetland-dependent species. In other instances, they 
provide specialized habitat conditions that are required to support regional biodiversity. In 
certain instances, as Meyer et. al. (In preparation) have described, "ephemeral wetlands 
contribute to global biodiversity and the disappearance of ephemeral wetlands would mean the 
loss of highly specialized taxa," 

Characterizing the ecological role of apparently “isolated” wetlands, Tiner (2002) observed; 

"In some areas, isolation has led to the evolution of endemic species vital for the 
conservation of biodiversity. In other cases, their isolation and sheer numbers in a given 
locality have made these wetlands crucial habitats for amphibian breeding and survival 
(e.g., woodland vernal pools and cypress domes) or for waterfowl and waterbird breeding 
(e.g., potholes). In arid and semi-arid regions, many isolated wetlands are veritable oases 
- watering places and habitats vital to many wildlife that use them for breeding, feeding 
and resting, or for their primary residence. Many of these wetlands may be small in size, 
but their value to wildlife is far greater than their size alone would suggest." 

Tiner et al. (2002), as well as a recent report by the National Wildlife Federation and the Natural 
Resources Defense Council Wetlands at Risk , profiling wetland types and their wildlife 
contributions by region, detail the wide diversity and richness of wetlands sometimes classified 
as “isolated.” ITiese systems sustain many species populations, and their distribution, safeguard 
biodiversity locally, regionally or globally, and serve as the sole line of defense against 
extinction in a large number of instances. 


— ' See, e.g. Hubbard, Daniel E,, Glaciated Prairie Welland Functions and Values: A Synthesis 
of the Literature, U.S. Fish and Wildlife Service Biological Report 88(43), p. 19. 
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(I) Maintenance of populations and regional abundance 

The roles of some wetland types in supporting wildlife populations, for example duck production 
of the Prairie Pothole Region and the role of the Rainw'ater basin and Playa Lakes Region as 
critical wintering and stopover grounds for a wide range of migratory birds, are w'el! understood 
and documented. Other systems have received relatively little research attention to date, and in 
some instances, species populations are being identified even as development threats bear down 
on the remaining wetlands of the type. An example is the Citronelle Ponds of the Gulf Coast 
reported in Wetlands at Risk. Since that publication, additional species of copepods and fairy 
shrimp have been identified, along with a potentially unnamed Streptocephalus (George 
Folkerts, personal communication, April, 2003). 

Many wetland-dependent species are non-specializing, relying on diverse wetland habitat. For 
such species, apparently “isolated” wetlands may help to sustain their regional abundance. For 
example, the Illinois Natural History Survey study conducted in 2002 showed that a sizeable 
proportion of the wildlife in Illinois is dependent on, or closely associated with wetlands, and 
that "isolated" wetlands make up 60 percent of the total number of remaining wetlands (Levin et 
al, 2002). The following are the reported number and percentages of wetland-dependent and 
associated native species reported: 

Group of organisms Number % of native species % threatened /endangered 


Plants 

862 

42 

18 

Birds 

105 

38 

29 

Amphibians 

37 

90 

19 

Reptiles 

13 

22 

46 

Mammals 

6 

10 

33 


The study also reported that amphibians are especially, and in some instances exclusively, 
dependent on "fish-free isolated wetlands" for survival. 

(2) Biodiversity support for specialized species 

Biodiversity support by vernal pools, and other seasonal wetlands that may be considered 
“isolated,” occurs on local, regional and global levels. 

Ephemeral wetlands provide global biodiversity support to a number of highly specialized 
families of organisms. (Meyer et al, In preparation) provide a listing of ancient vascular plant 
and crustacean species, associated with ephemeral wetlands since at least the Tertiary period , 
that are found on most or al! continents. These groups have local species but generally also 
some individual species that have very wide distributions. 

The playa lakes of the Southern High Plains provide regional biodiversity support to a number of 
families of wildlife species in addition to waterfowl, including mammals, other birds, 
invertebrates and flora (Haukos, In preparation). 
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A study by Zedler et al. (1993) of plant species found in vernal pools in San Diego County, 
California illustrates local biodiversity support. Of the 78 vascular plant species found in the 
study site, 25 are common to the venial pools and surrounding chaparral, while 25 of the species 
are unique to vernal pools, and some of those are endemic to the region. As a result, loss of 
vernal pools in the area would threaten local biodiversity (cited in Meyer el al. In preparation). 
Meyer et al. (In preparation) also report that 44, or nearly one-tenth, of the plant species found in 
California venial pools are found only in vernal pools and only in California. 

•Another example of specializing organisms are the very small land snails found in fens. 

Although not well-studied, about 42 different species of land snails have been found in fens in 
Iowa, Wisconsin, Minnesota and New York. One of the rare.st .species is limited to fens, and has 
been found at only about two dozen sites (Bedford In press). 

(3). Profiles of Amphibian Species 

The habitat functions of depressional wetlands and their importance for assuring continued 
survival of dependent .species are well-illustrated by amphibians. The following are profiles of 
amphibians and their use of wetland habitat. 

Amphibians are generally slow moving and .small-bodied with a physiology that requires them to 
remain near moist refugia (documented by Larson et al. 1984, cited in Gibbs 1998). A majority 
of them must also use wetlands for breeding. As a result, destruction of wetland habitats have the 
potential to seriously impact amphibian populations. 

Many adult amphibians use aquatic habitats for reproduction, i.e., mating and egg laying. These 
habitats are also important for the recruitment of juveniles into the adult population. Not only 
does breeding and egg-laying occur there, but larval (tadpole) development until metamoiphosis 
also typically takes place in these aquatic environs (Duellman and Trueb 1986, Dodd and Cade 
1998, Semlitseh 1998). Aquatic habitats may also be very important in affording protection from 
extreme physical conditions, such as desiccation (Gill 1978). 

Breeding habitats are frequently highly specific - breeding will only be successful in aquatic 
habitats with suitable physical and biological conditions. For example, studies conducted by 
Kams (1992) on the Blue-spotted salamander (Ambystoma laterale), and by Sadinski and 
Dunson (1992) on .lefferson salamanders {Ambystoma jeffersonianum) documented that 
embry onic development was significantly extended and in some cases failed under low pH 
conditions. Also, many species of salamanders, especially those that are small bodied or have 
small clutch sizes, will only breed in aquatic areas that are devoid of fish (Hecnar and 
M’Closkey 1997, Petranka 1998). Avoidance of ponds containing fish has also been documented 
with Wood Frogs {Rana sylvatica) (Hopey and Petranka 1994). Adult salamanders may also 
show' site fidelity, retuming to the same breeding ponds year after year (Gill 1978, Semlitseh et 
al. 1996). 

Temporary' ponds are important breeding sites for many amphibians and these sites may support 
a rich diversity of .species. Studies supporting these findings include Hecnar and M’Closkey 
(1996) and Snodgrass et al. (2000). Dodd and Cade (1998) also report that there are a number of 
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amphibian species of critical conservation concern that only breed in temporary wetlands: 
Ambystorna cingulatum (Flatwoods salamander), Notophthalmiis perstriatus (Striped newt), 
Ram capita (Gopher Frog). There are also many other species that are dependent on small 
wetlands. For example, in a study conducted by Gill (1978) on the Red-spotted newt 
(Notophthalmus viridescens) he found that breeding adults used numerous, small, isolated, 
woodland ponds whose hydrology was solely dependent on precipitation. 

Diversity in the hydroperiod of wetlands within complexes is required to buffer unpredictable 
environmental variation. Because many amphibian species utilize aquatic habitats with varying 
hydroperiods, they are greatly influenced by stochastic events, such as droughts. For many 
species of amphibians, especially those that rely on seasonally ephemeral wetlands, years of 
drought may result in a reduction of recruitment into the adult population as larvae are unable to 
complete metamorphosis, or in extreme cases, it may result in an absence of breeding. A long- 
term study, conducted over 16 years, by Semlitsch et al. (1996), found that years with short 
hydroperiods resulted in complete, or nearly complete amphibian reproductive failure. Their 
study highlighted the vulnerability of some amphibian species that may be unable to survive 
multiple years of conditions unfavorable for reproduction. For these species, the authors note 
that, barring rescue from immigration, they would probably become locally extinct as a direct 
result of mortality exceeding reproduction. 

Terrestrial habitats surrounding breeding sites are important areas for foraging and hibernation. 
During the non-breeding season, many amphibian .species live in the terrestrial habitats that 
surround breeding sites (Flecnar & M'Closkey 1996, Semlitsch 1998), This surrounding 
terrestrial habitat provides dispersal corridors for the movement of amphibians between sites. 
Dispersal between sites is important for many amphibian populations as it provides for genetic 
exchange, as well as for the recolonization of populations that may have become extinct at 
distant sites (Semlitsch 1998). Another important point to note is that amphibians have been 
found to utilize terrestrial habitat at considerable distance from wetlands. For example, 

Semlitsch (1998) summarized movement data from numerous studies on salamanders and found 
that of the six species he included in his analysis, adults were found an average of 125,3m from 
the edge of aquatic habitats, and they may be found up to 625m from wetland edges. 

Due to the filling of many vernal pools across the US, many populations of pond-breeding 
salamanders are becoming evermore “isolated.” Petranka (1998, p. 16) speculates that in many 
areas, salamander populations . .are at the point at which recolonization of ponds following 
local extinction is becoming increasingly unlikely.” 

Examples of salamander species that are dependent on aquatic wetland habitats in the US 
include (the following information is loosely paraphrased from Petranka, 1998): 

Ringed salamander (Ambystorna ammlatum). This species breeds in fish-free habitats such as 
woodland pools, and seasonally ephemeral ponds adjoining forests (Brussock and Brown 1982; 
McMi Ilian and Wilkinson 1 972; Peterson et al 1991; Spotila and Beumer 1970; Trapp 1956). 

The species also uses pools in low-lying areas as well as along ridge tops, where the hydrology is 
mostly precipitation dependent. 
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California Tiger salamander (Ambystoma californiense). Generally breeds in fish-free seasonally 
ephemeral ponds. During years of drought, ponds may not form, and populations may not breed 
(Barry & Shaffer 1994). 

Flatwoods salamander (Ambystoma cingulatum). Documented to breed in seasonally ephemeral 
habitats such as marshy pasture ponds, swamps, and cypress and black gum swamps (Anderson 
and Williamson 1976, Mecham and Heilman 1952). This species has been identified as an 
amphibian species of critical conservation concern. 

Northwestern salamander (Ambystoma gracile). Observed breeding in both permanent and semi- 
permanent habitats, for example, small shallow ponds to large, deep lakes. 

Jefferson salamander (Ambystoma jeffersoniamim). This species typically breeds in seasonally 
ephemeral woodland pools and fann ponds, but may also use permanent habitats (Bishop 1941a; 
Douglas and Monroe 1981). They may also breed in upland ponds on ridges. 

Blue-spotted salamander (Ambystoma laterale). Blue-spotted salamanders breed in variety of 
habitats devoid of fish, including pools along lakeshores, springs in pastures, quarry ponds, 
marshes, both seasonally ephemeral and permanent woodland pools (Anderson and Giaeosie 
1967; Bleakney 1957; Piersol 1910a; Stille 1954; Van Buskirk and Smith 1991; Weller ct al 
1978). 

Mabee’s salamander (Ambystoma mabeei). This species prefers habitats devoid of fish 
including semi-permanent farm ponds, vernal ponds in river bottomlands, Carolina bays and 
cypress-tupelo ponds in pinewoods. 

Long-toed salamander (Ambystoma macrodactylum). This species is known to breed in 
seasonally ephemeral and permanent lakes, ponds, and flooded meadows. A small percentage of 
individuals may also breed in slowly-moving streams (Beneski et al. 1986). 

Spotted salamander (Ambystoma macnlatum). Spotted salamanders normally breed in seasonally 
ephemeral habitats devoid of fish such as vernal ponds, swamps, roadside ditches, and they may 
occasionally use permanent ponds (Figiel & Semlitsch 1990; Harris 1984; Busting 1965). 
Petranka (1998) discusses that woodland vernal pools are the primary breeding sites of spotted 
salamanders. 

Marbled salamander (Ambystoma opacum). Although the Marbled salamander is a terrestrial 
breeder, it nests in dried beds of temporary ponds or along the margins of reduced ponds, and the 
eggs do not hatch until the pond is flooded. 

Mole salamander (Ambystoma talpoideum). This species breeds in a wide variety of temporary 
and pennanent habitats, but avoids ponds with large predatory fish. Many local populations have 
been lost as forests and the seasonally ephemeral wetlands they contain have been destroyed. 
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Small-mouthed salamander (Amhystoma texanum). Small-mouthed salamanders are found in 
bottomland forests and associated wetlands in or adjoining floodplains. They are known to breed 
in seasonally ephemeral lentic habitats, including woodland ponds, oxbow ponds, flooded field, 
prairie ponds, and swamps (Bailey 1943; Petranka 1982a; Ramsey & Forsyth 1950). The species 
may also occasionally breed in sluggish streams or pools in headwater tributaries. They show a 
strong affinity for fish-free breeding sites. Many populations have been eliminated and reduced 
as floodplain forests have been cleared for agriculture. 

Tiger salamander (Amhystoma tigrinum). Tiger salamanders breed in temporary and permanent 
ponds (Bishop 1941a; Collins 1981). Populations in southeastern US have been declining clue to 
loss of wetland and surrounding fore.st habitats. 

Three-lined salamander (Eurycea guttolineatd). The Three-lined salamander breeds in cypress 
bays, vernal bogs, and bogs, as well as sluggish streams, and seeps (Petranka 1 998), 

Dwarf salamander (Eurycea quadridigitata). The Dwarf salamander is found in coastal plain 
habitats of the southeastern US. Breeding occurs in woodland pools, seepages, roadside ditches, 
Carolina bays, as well as other .standing bodies of water (Petranka 1998). 

Four-toed salamander (Hemidactylium scutatum). Four-toed salamanders breed in swamps, bogs, 
marshes, vernal ponds and other fish-free habitats within forested areas. 

Many-lined salamander (Stereochilus marginatus). This species breeds in woodland ponds, as 
well as sluggish streams. 

Black-.spotted newts {Notophthalmus meridionalis). Black-spotted newts inhabit both seasonally 
ephemeral and permanent habitats acro.ss their range. 

Striped newt (Notophthalmus perstriatus). This species has been observed to breed in the 
following habitats: small ponds, drainage ditches, and other bodies of standing or sluggish water. 
Striped newts may also be found in habitats (hat exist in close association with rivers and 
■streams (Dodd & LaClaire 1 995). 

Eastern newt (Notophthalmus viridescens). Eastern newts arc known to breed in permanent and 
semi-permanent bodies of water, such as lakes, reservoirs, marshes, ditches, and sluggish 
streams (Bishop 1941a; Gates & Thompson 1982). 

Rough-skinned newt (Taricha granulosa). This species has been documented to breed in 
seasonally ephemeral ponds as well as permanent habitats, such as lakes, ditches, sluggish 
streams (Evenden 1948; Garber and Garber 1978; Stebbins 1951). 

Two-toed Amphiuma (Amphiuma means). Two-toed amphiumas are found in coastal plain 
habitats. They occur in or near swamps, cypress bays, ditches, temporary ponds, sloughs, and 
sluggish streams. Petranka (1998) states that widespread loss of wetlands across the southeastern 
US has undoubtedly eliminated many local populations. 
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One-toed Amphiiima (Amphiuma pholeter). This species inhabits floodplain swampy terrace 
streams and swamps of streams. 

Three-toed Amphiuma {Amphiuma tridacylum). The Three-toed Amphiuma also inhabits coastal 
plain habitats, and prefers semi-permanent or permanent habitats across this range. Habitats 
include: swamps, sloughs, sluggi.sh .streams, as well as permanent ponds (Baker 1 945; Cagle 
1948; Chaney 1951). 

Southern Dwarf Siren (Pseudohranchus axanthus). Southern Dwarf Sirens can be found in 
cypress ponds, swamps, ditches, marshes, and other permanent and semi-pennanent aquatic 
habitats in peninsular Florida (Moler & Kezer 1993). While little information currently exists on 
this species, Petranka (1998) notes that populations have undoubtedly been eliminated as a result 
of wetland destruction. 

Northern Dwarf Siren {Psedohranchus striatus). This Siren species has been documented to live 
in cypress swamps, flooded ditches, marshes, and other permanent and semi-permanent aquatic 
habitats (Harper 1935; Martof 1972). 

Lesser Siren (Pseudohranchus intermedia). Lesser Sirens inhabit a variety of permanent and 
semipermanent habitats. These habitats may include: marshes, swamps, farm ponds, ditches, 
canals, sloughs, sluggish creeks. Many local populations have been destroyed by loss of 
wetlands (eg. Bury et al 1980). 

Greater Siren (Pseudohranchus lacerlia). This species inhabits a variety of permanent and semi- 
permanent aquatic habitats, including ditches, canals, marshes, farm ponds, rice fields, lakes, as 
well as sluggish streams and rivers which may often be choked with aquatic plants (Duellman 
and Schwartz 1958; Martof 1973). 


C. The Environmental Repercussions of Withdrawing Federal Protection from 
Headwater Streams and Other So-called “Isolated” Waters Would Bf: Severe 

'■ The Scope of Streams at Risk 

As described above, the eco.system value of headwaters streams is enormous. These streams are 
the vast majority of all streams, measured either in numbers or length in miles. No 
comprehensive study of headwaters streams exists for the U.S., but Leopold et al. (1964) 
estimated that 95 percent of the stream channels and 73 percent of the total stream channel 
length is composed of first- and second-order streams. Leopold based this classic estimate on 
the best source available, USGS 1 :24,000 scale topographic maps, yet he knew at the time that 
these maps were notoriously inaccurate and underestimated the actual extent of small streams 
networks. 

Ohio EPA found in a survey of its own waters that only 21,048 miles of streams were shown on 
USGS 7.5-minute (1 :24,000 scale) maps, yet 1 1 5,206 miles were identified and classified by 
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Ohio EPA as primary headwater streams. Furthermore, a large number of streams shown as 
intermittent on topographic maps were found to be high-quality perennial cold spring-fed 
streams (OH EPA 2002). This points not only to the inadequacy of existing maps and surveys of 
streams, but also to the difficulty in accurately drawing distinctions among streams based on 
parameters like flow frequency. 

A detailed long-term study of the Cowecta Creek watershed in western North Carolina also 
shows the extent of headwaters streams that are often not eaptured on existing maps. Less than 
1 5 miles of streams are indicated on a 1 ;24,000 scale map, while 33.6 miles appear on 1 :7200 
scale maps. Similarly, in the Chattanooga River basin, ground surveys revealed that 1 :24,000 
scale maps identify only 21 percent of the existing stream channel length (Mever and Wallace 
2001). 

Widely accepted scientific models in use today that estimate the proportion of small streams 
within a particular river network show that, for example, in a 5th-order basin, first and second 
order headwater streams should account for approximately 95% of the total number of streams, 
75% of the total stream length, and 40% of the total streambed area (Meyer et a!. In preparation). 

Further, given well-documented inadequacies in accurately mapping stream lengths, as discussed 
above, many intermittent and ephemeral stream reaches are never even identified. In a February 
2003 literature review conducted by U.S. EPA at its Wheeling Lab the following example of this 
problem was noted: 

Hansen (2001) explored the scale issue and tried to categorize stream types when he 
surveyed streams within the Chattanooga River watershed in the Blue Ridge Mountains 
of Georgia, South Carolina and North Carolina... A computer based mapping exercise 
that used contour crenuiations with field verification estimated 1300 km [kilometers] of 
perennial streams. Of the 1300 km identified, the topographic maps indicated only 50-75 
% of the total perennial length, depending on scale. Approximately 59% of the total 
stream length was made up of first-order streams. . .Of the total 4666 km of total streams 
identified, only 28% were considered perennial based on the presence of a defined 
channel and certain indicator macroinvertebrate taxa. The remainder of the stream length 
was intermittent (17%) or ephemeral (55%). 

American Rivers and Earthjustice also investigated streams data published by U.S. EPA in its 
1998 National Water Quality Inventory (305(b) report), the last biennial report for which this 
data is compiled and published in one place for all states. EPA reports a total of 3,662,255 total 
miles of streams, and 1,298,134 miles of perennial streams, or 35 percent of total streams. 

Simple arithmetic would suggest that the remainder, 63 percent are non-perennial, however, 

EPA reports 1,594,672 miles of non-perennial streams, or 44 percent of total stream miles (U.S. 
EPA 2000). W'e assume that this discrepancy is due to deficiencies in state data reported, as 
many states did not report non-perennia! streams and instead EPA estimated them based on very 
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coarse resolution map data.— For the reasons outlined above this' number vastly underestimates 
the actual extent of intermittent and ephemeral streams, 

EPA’s national stream network characterization analysis shows that in every one of the 19 
ecoregions studied, aH first and second order streams are intermittent, and in numerous regions, 
third and fourth order streams also are intermittent. Further, the analysis shows that the vast 
majority of first-to fourth order streams miles are intermittent in all ecoregions, with some 
regions having no perennial streams in their average fourth-order stream watersheds (U.S. EPA 
2002a). 

Two maps for Wisconsin and New Mexico visually depict the extent of intermittent streams in 
river networks, developed based on .seamless GIS-based layers (see Exhibits 1 and 2, attached). 
Though these maps are based on hydrography data at different scales, both clearly show how 
integral non-perennial waters are to the entire river network. In short, it is not possible to 
“disconnect” non-perennial streams from the downstream waters into which they flow without 
making artificial distinctions that have no basis in science. 

Fleadwater streams dominate the drainage network of most river networks. For example, 
headwaters in the Chesapeake Bay watershed comprise more than 65 percent of the total mileage 
of streams and rivers that drain to the Bay, supplying 90 percent of the freshwater flow, as well 
as nutrients, sediments, and pollutant loads that drives the health of the nation's largest estuary. 
However, many of these streams arc inadequately protected and are being degraded or 
completely obliterated. Despite their importance, nearly 20 percent of all streams in the 
Chesapeake Bay watershed have been ditched, channelized, or enclosed in pipes, concrete 
channels and culverts to accommodate development (CWP and NF.ETF 2002a). 

Rock Creek in Mary’land provides a classic study of the loss of headwaters to urbanization. 
Surveys showed the creek lost 58 percent its drainage density (stream length in a square 
kilometer) between 1913 and 1968 (Meyer and Wallace 2001). Studies in the Upper 
Chattachoochee River watershed show that one-third of stream length has been lost, primarily 
small headwater streams, and is undoubtedly an underestimate because the study estimated 
stream loss using 1 ;24,000 maps, which do not adequately display the smallest streams (Meyer 
and Wallace 2001). Similar examples can be found throughout the country. Other activities, 
such as mountain-top removal and valley fill mining techniques practiced in Appalachia, buried 
nearly 870 miles of streams betw'een 1986 and 1998, with over 450 miles of streams buried in 
West Virginia alone (Meyer and Wallace 200!). 


” Note: where state data was unavailable or insufficient, EPA reported data for states based on 
its Reach File V.3, or RF3, database that uses 1 :100,000 scale information. EPA itself admits 
that: “Direct evaluation using only EPA’s RFl and RF3 hydrologic stream coverages would 
grossly undercount the number of streams...” (U.S, Environmental Protection Agency, 
Enviromnental Assessment for Proposed Effluent Guidelines and Standards for the Construction 
and Development Category, Appendix B: Inventorying of Streams Potentially Impacted By 
Construction Activities, EPA-821-R-02-009, June 2002, p. B-6) 
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Using data on acres developed, distribution of perennial and intennittent streams, and stream 
length by ecoregion, EPA estimated that roughly 10,000 perennial stream miles and 36,000 
intermittent stream miles annually are potentially affected by construction site runoff across the 
nation, based on national data on average acres developed annually, distribution of perennial and 
intennittent streams, and stream length by ecoregion (U.S. EPA 2002). This gives a sobering 
picture of impacts of development to small streams. 

As the nation’s leading aquatic ecologists note in their comment letter to the docket: 

The loss of headwater streams has profoundly altered the structure and function of stream 
networks. Elimination of small tributaries from Clean Water Act jurisdiction would lead to 
further loss and degradation of these systems to the detriment of the physical, chemical and 
biotic integrity of ecosystems downstream. 

2. Nature of Environmental Threats 

The removal of protections from filling, ditching and draining, and discharging pollutants into 
suppo.sedly “isolated” wetlands, ponds and streams would likely result in losses and degradation 
of many ofthese waters. The intrinsic values of many of these waters would be compromised, 
and their important ecosystem services to downstream waters would be reduced or eliminated. 

a. Loss of Flood Storage, and Aggravated Flooding Conditions 

Several prominent studies have linked increased flooding conditions or frequency with losses of 
wetlands and their flood storage capacity. Additional evidence is available from Minnesota, 
where the more stable flows of the Rainy River basin are attributed to the existence of more 
ponds and wetlands upstream. In their primer on Minnesota rivers, Renwick and Eden (1999) 
compare the stability of the Rainy River basin with the Red River basin, which is more flood- 
prone due to the channelization of streams and draining of upland areas and prairie marshes. 

The costs of flood damage in the Red River basin in 1997 totaled over $830 million. 
(www.shorelandmanagement.org/depth/rivcrs/IO.html). 

Removing protections from dcpressional wetlands that store floodwaters could result in higher 
flood peaks. Few studies are available which explore this relationship, however, a 1 987 Soil 
Conservation Service report on the Indian Creek and the Butterfield Creek watersheds in the 
vicinity of Chicago, Illinois addresses the link directly (Bartels 1 987). The existing flood 
storage capacity of the depressional wetlands in the two watersheds is estimated, and the effects 
of future development on future flood peaks are estimated, assuming different rates of 
stormwater detention, calculated with and without loss of the natural storage. Projected future 
flood peaks are substantially higher than existing levels when natural storage is removed. 

b. Loss of Groundwater Recharge 


The comments of the Director of USFWS to the Department of the Interior regarding the 
ANPRM note concern over the potential loss of wetlands and streams that are critical to 
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replenishing groundwater aquifers and sustaining baseflows in streams. The sedimentation that 
has already occurred from disturbances to some playa lakes has resulted in reduced recharge 
capacity (Haukos In preparation). 

c. Groundwater Contamination 

Discharges of waste from Confined Animal Feeding Lots has already resulted in contamination 
of water infiltrating to groundwater from playas. ( Haukos In preparation) 

d. Stream bank Erosion and Sedimentation 

.As previously discussed, headwater streams and wetlands store and release flood flows, limiting 
erosion of streambanks and the resulting sedimentation. Removal of protection from these 
waters would promote increased ditching, channelization and filling-in of headwater streams and 
wetlands, leading to increased channel instability, degraded water quality and aquatic habitat. 

e. Surface Water Quality Degradation 

Filling or draining of depressional wetlands such as pocosins eliminates their runoff filtering role 
in the w'atershed, resulting in degraded water quality in freshwater and estuarine receiving waters 
(Richardson 200.3). The impacts of gravel mining and nearby development have resulted in 
degraded water quality and altered hydrology of fens (Bedford 2003). 

f. Loss of habitat 

Reduced protection for small wetlands and headwater streams would seriously impact a wide 
range of species. Specialized species populations that rely on these waters for essential life stage 
needs would be especially vulnerable, and increased cndangermenl would be likely (USFWS 
comments to DOl 2003). 


VI. NO OTHER CHANGES ARE NEEDED TO THE DEFINITION OF 
“WATERS OF THE U.S.” 


The ANPRJvd specifically invites commenters’ views “as to whether any other revisions are 
needed to the existing regulations on which waters arc jurisdictional under the CWA.” 68 FR 
1994. This open-ended invitation is troubling, as it indicates that the EPA and Corps may 
consider changes to the existing regulations even beyond those covered by the specific questions 
in the Federal Register notice. 

Industry groups and those who represent them (or are funded by them) are already contending 
that the jurisdictional regulations should be changed to exclude all but traditionally navigable 
waters and wetlands directly adjacent to traditionally navigable waters from the protections 
afforded by the Clean Water Act. For example, in its comments submitted to the docket, the 
Pacific Legal Foundation claims: “Waters of the United States should be confined to those that 



481 


Response to Clean Water Act ANPRM Dkt No, OW-2002-0050 

April 16, 2003 page 78 


are navigable, could be made so through reasonable efforts, or those that are inseparably bound 
up with and immediately abut navigable waters.” This is preposterous and completely at odds 
with the Clean Water Act. 

Any effort to limit the jurisdictional reach of the Clean Water Act by amending the definition of 
“waters” should be rejected, including those suggested by the EPA and Corps in the questions 
about the (a)(3) factors and defining so-called “isolated” waters as well as any other revisions 
recommended by conimenters in response to this open-ended question. No changes are needed 
to the existing definition of waters of the United States. 

The existing regulations are consistent with the Clean Water Act and, indeed, are necessary if the 
goals of the Act are to be met. The Act’s central goals are “to restore and maintain the chemical, 
physical, and biological integrity of our Nation's waters” and make all surface waters safe for 
fishing, swimming and other uses. Congress intended to achieve these goals by enacting a 
comprehensive regulatory program to control and eliminate the discharge of pollutants be 
controlled at the source.— The current regulations on jurisdiction effectuate the scope and 
purposes of the Act. 

Arguments that revisions to the definition of “waters” must be made to respond to the Court’s 
decision in SWANCC are fully refuted above. In addition, the Department of .lustice has now 
filed dozens of briefs in federal court about the validity of the existing jurisdictional regulations 
post-i’lT/liVCC on behalfof the EPA and the Corps of Engineers. 

Rather than finding that the definition of waters of the U.S. needs to be changed by a new 
rulemaking, as the ANPR.M suggests, the DOJ has consi.slentlv argued that the agencies’ existing 
definition of waters of the United States remains sound and, indeed, is required to achieve the 
purpo.ses of the Clean Water Act. The DOJ’s arguments make the suggestions by EPA, the 
Corps, and other administration officials that SWANCC somehow requires or justifies changes in 
the existing jurisdictional regulations even more transparently false. 

The Department of Justice has consistently argued that the SWANCC decision vvas limited to 
invalidating the policy of using migratory bird habitat as the sole basis for asserting Clean Water 
Act jurisdiction over so-called “isolated,” non-navigable, intrastate waters. 

The only question addressed in SWANCC was whether the Corps could exercise 
regulatory jurisdiction over hydrologically isolated, nonnavigable, intrastate ponds under 
33 C.F.R. 32S.3 (a)(3), based solely on the use of tho,se ponds as habitat for migratory 
birds.... The Court did not ... opine on the Corps’ authority under subsection (a)(5) or 
any of the other subsections of the regulatory definition of ‘waters of the United 
States. ’32' 


38 See S. Rep. No. 92-414, at 77 (1971), reprinted in 1972 U.S.C.C.A.N. 3668, 3742. 

39 Rice v. Harken, Supplemental Amicus Curiae Brief of United States, U.S. Department of 
Justice, May 2001 at 7-8. (emphasis in brief). 
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In the brief for the United States in U.S. v. Newdunn before the Fourth Circuit, the Justice 
Department argued that “federal regulations reasonably construe the [Clean Water Act] term 
“waters of the United States” to include wetlands adjacent to all tributaries, not just primary 
tributaries, to traditional navigable waters.®' 

Seeking to overturn the district court’s holding, the DOJ’s Newdunn brief argues that a narrower 
construction of jurisdiction would be inconsistent with the Act itself. The DO.I points out that 
the lower court: 

. . . fails to explain why or how Congress could have intended to regulate discharges into 
all primary tributaries but not secondary tributaries, regardless of their significance to the 
traditional navigable W'aters into which they flow, directly or indirectly . In contrast, the 
agencies have made a persuasive and compelling determination that if the C WA is to 
achieve its goal, it is essential to include all tributaries of traditional navigable waters and 
their adjacent wetlands in the permitting system.—' 

The regulations have consistently construed the Act to encompass wetlands adjacent to 
tributaries to traditional navigable waters - be they primarj', secondary, tertiary, etc. - 
since 1975, a construction that comports with Congress’s intent to control pollution at its 
source and broadly protect the integrity of the aquatic environment .— 

According to the Department of Justice (DOJ), interpreting SWANCC as limiting Clean Water 
Act jurisdiction to wetlands adjacent only to traditional navigable waters and their primary 
tributaries would effect a “radical contraction of CWA jurisdiction.”— 

The brief for the United States in U.S. v, Rapanos before the Court of Appeals for the Sixth 
Circuit emphasizes the limits of the SWANCC decision: 

SWANCC does not limit the coverage of the CWA to navigab!e-in-fact waters and 
wetlands adjacent thereto. To the contrary, the SWANCC Court specifically 
characterized as ‘plausible’ the argument made by the petitioners that “Congress simply 
W'anted to include all waters adjacent to ‘navigable waters,’ such as non-navigable 
tributaries and stream,” with the Act’s scope. The Court also quoted with approval its 
prior holding that “Congress’ concern for the protection of water quality and aquatic 


40 United States v. Newdunn, Opening Brief of United States, August 2002, at 28. 

41 Id. at 48 (emphasis added). 

42 Id. at 29(emphasis added). 


43 Id. at 26, 
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ecosystems indicated its intent to regulate wetlands ‘inseparably bound up with ‘waters’ 
of the United States.”ii' 

The Department of Justice has described in detail in many briefs how limiting the jurisdiction of 
the Act to only navigable waters and waters directly adjacent thereto would disserve the 
purposes and goals of the Clean Water Act. For example, in Rapanos the brief for the United 
States says that: 

To exclude non-navigable tributaries and their adjacent wetlands from the coverage of 
the Act would disserve the recognized policies underlying the Act, since pollution of 
non-navigable tributaries and their adjacent wetlands can have deleterious effects on 
traditionally navigable waters.''^ ' 


In United States v. Interstate General Co, the Department argues that the “logical result” of 
treating certain waters as unprotected by the Clean Water Act: 

. . . could be that oil, hazardous substances, or other pollutants could be discharged 
without a eWA permit into any stream, creek or river, so long as it was not traditionally 
navigable, and those pollutants could reach and foul traditional navigable waters without 
the United States being able to take action under the CWA to prevent it. Likewise, 
entities cuiTently discharging into traditional navigable waters under NPDES permits 
could change their outfall points to non-navigable creeks in an effort to avoid treatment 
requirements under the CWA. Had the Supreme Court in SWANCC intended to work 
such a change in the Clean Water Act, it would doubtless have stated that purpose 
explicitly. 

These briefs provide additional strong evidence that no changes to the Clean Water Act 
regulations are required and that such changes would radically rewrite the longstanding 
interpretation of the law, contradict the purposes of the Act, and threaten communities and 
wildlife that depend on clean water for survival. 


44 United States v. Rapanos, Opening Brief of United States, July 2002 at 23 (internal citations 
omitted). 

45 Id. (emphasis added.) 

46 United States v. Interstate General Co., Brief of United States, U.S. Department of Justice, 
October 2001 at 43. 
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Vn. STATE AND OTHER FEDERAL REGULATORY PROGRAMS ARE 
INSUFFICIENT TO “BACKSTOP” FEDERAL CLEAN WATER ACT 
PROTECTIONS FOR OUR NATION’S WATERS. 

A. Introduction and Background 

The ANPRM solicits “information and data., .on the availability and effectiveness of other 
Federal and State programs for the protection of aquatic resources and practical experience with 
their implementation.” As noted in the register notice, various other federal and state regulatory, 
acquisition, and restoration programs offer some level of protection to some types of waters. 
However, these programs are clearly inadequate to “backstop” protections provided waters under 
the CWA. Furthennore, it is highly unlikely that sufficient new efforts, or expansions of 
existing efforts, could ever fill the gaps left by withdrawal of federal CWA protection over some 
categories of waters. 

The majority of Federal and State efforts to protect or re,store waters have been developed over 
the past 30 years to complement, not replace, the Clean Water Act. As a result, even with the 
array of federal, state and private efforts available, large gaps in protection from pollution and 
physical modification exist for many types of waters. Indeed, despite 30 years of broad Clean 
Water Act jurisdiction and the supplemental protection provided by other federal, state, local and 
private efforts, 40 percent of the nation’s waters are still too polluted to support fishing or 
swimming. Despite numerous programs dedicated to restoring wetlands, the National Wetlands 
Inventory still reported net losses of nearly 58,000 acres per year between 1987 and 1997, 
estimates widely considered to be overly optimistic. Additionally, the Status and Trends report 
noted a decline in wetland functioning. Similarly, “the available scientific evidence clearly 
demonstrates that the length of headwater streams in the landscape has been significantly 
reduced....” (Meyer, Wallace, et. al. 2001). 


.B . State level backstops are insufficient 

The very premise that states have the capability and desire to independently protect wetlands and 
headwaters is a flawed one. The reality is that states serious about protecting these waters 
almost invariably prefer to do so in partnership with the Corps and ERA enforcing the CWA. 
Withdrawal of CWA jurisdiction will mean, in reality, elimination of all regulation of so-called 
"isolated" wetlands and headwaters. 

1. The eWA's Federal-State Partnership Framework Offers States Ample Opportunity to 
Independently Protect Wetlands and Headwaters. Yet Only Two States Have Chosen to 
"Go It Alone." 


The CWA is structured and administered as a partnership between the EPA and the States. 
Because water pollution and aquatic habitat impacts do not recognize state boundaries, the CWA 
and EPA establish minimum standards — a federal floor — that ensure a base level of protection 
from the haimful effects that the pollution and wetland destruction in one state may have on the 





485 


Response to Clean Water Act ANPRM Dkt No. OW-2002-0050 

April 16, 2003 page 82 


water quality, flood control, and wildlife in another stale. Efforts to clean up the Chesapeake 
Bay offer but one graphic example. Four states and the District of Columbia share the Bay 
watershed and all of them must work to control wetland losses and restrict chemical pollution if 
water quality degradation in the Bay is to be reversed. Uniform federal standards and active 
federal involvement are prerequisites to any chances of clean up success. 

Uniform federal standards also protect the interests of federal taxpayers in each state from the 
fiscal impacts of poor water resource decisions in other states because "their federal taxes help 
pay the bill w'hen federal assistance is required through increased public healthcare costs, flood 
protection, emergency relief and environmental cleanups when wetlands are not allowed to do 
their job." SfVANCC, supra . Amicus Curiae Brief of the States of California, Iowa, Maine, New 
Jersey, Oklahoma, Oregon, Vermont, and Washington, at 21 ("States' SWANCC Brief). The 
CWA's federal floor also "levels the playing field" and prevents the proverbial "race to the 
bottom" so that states that do act to protect their waters from pollution and destruction are not 
placed at a competitive disadvantage by those states who choose not to do so. The CWA and its 
federal enforcement thus provide both a prod and a safety net to undergird the efforts of states 
that want to be good stewards of the environment. Testimony of Patrick Parenteau, Professor of 
Law, Vermont Law School (blouse of Representatives Committee on Government Reform, 
September 19, 2002, "blearing Regarding Implications of the Supreme Court's SWANCC 
Deci,sion"). 

While the CWA and federal oversight and enforcement provide the federal floor, the CWA 
partnership framework acknowledges that the specific means and priorities and pollution threats 
are likely to differ state by state and drainage basin by drainage basin, and that state governments 
are best positioned to identify and implement water pollution controls at the state level that will 
achieve the CWA goals and standards. So, for example, the CWA requires states to adopt state 
water quality standards consistent with federal CWA water quality criteria and guidance. State 
water quality standards can be tailored to provide additional protection to outstanding resource 
waters and to water resources of particular concern, including wetlands. 

Among all the other reasons why reinterpreting “waters of the U.S.” as applying only to 
navigable-in-fact waters and adjacent wetlands (as industry proponents suggest) is illegal and 
environmentally irresponsible, it would directly conflict with the requirements of the CWA. 
Several of the Act’s provision give rights to downstream states to protect their waters from 
upstream discharges that violate state water quality standards. For example, § 402(b) gives the 
downstream state notice, the opportunity for comment, and the opportunity for a hearing on the 
upstream state’s permit application. 33 U.S.C. § 1342(b). Such rights would, or course, become 
meaningless if the upstream state were no longer required to obtain a permit. See generally, 
Arkansas v. Oklahoma, 503 U.S. 91, 105 (1992) (EPA has the statutory' authority to require an 
upstream discharger to meet the water quality standards of the downstream state,). 

See also 40 C.F.R. § 122.4(d) ( prohibiting permit issuance when imposition of conditions 
cannot ensure compliance with applicable w'ater quality requirements of all affected States). 

In addition, § 401(a)(2) prohibits the issuance of any federal license or permit over the objection 
of an affected State unless compliance with the affected State’s water quality requirements can 
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be ensured. 33 U.S.C. § \34\(3)(2y, Arkansas v. Oklahoma, 503 U.S. at 103. This right would 
also be lost with respect not only to NPDES permits, but also every other federal license or 
permit authorizing a discharge into waters whose protection had been abandoned. 

One of the most important aquatic resource protection tools the CWA provides the States is the 
State.s' water quality standards certification authority under § 401, 33 U.S.C. § 1341. This 
authority allows states to condition or, if necessary, bar federal permits, including CWA § 404 
dredge and fill permits, to ensure that federally permitted activities comply with the State's water 
quality standards. Since 1972, most states have relied exclusively on their CW'A § 401 
certification authority to protect their wetlands, lakes, streams, and other surface waters from 
activities that involve discharges of dredged or fill material into those waters. A rolibaek of 
CWA jurisdiction from so-called “isolated” wetlands and headwaters will mean that federal 
CWA permits will no longer be issued in these waters and most states will thus be stripped of 
their only avenue for restricting discharges of dredged and fill materia! in these waters. 

The CWA partnership framework also offers states the opportunity to assume control of federal 
CW^A § 402 (National Pollution Elimination Discharge System (NPDES)) and § 404 permitting 
programs. To assume these permitting programs and effectively step into the permitting shoes of 
the EPA (and the Corps for § 404), states must enact state statutes and rules, and provide the 
necessary program resources, to establish standards and programs as stringent as the federal 
CWA standards and programs. EPA provides continuing financial and technical resources to 
states that assume these programs, as well as providing continuing oversight to ensure 
compliance with CWA standards. 

Forty-five of the 50 states have now assumed most or all of the NPDES program from EPA, and 
are now applying their own .state laws and regulations to restrict pollution discharges from point 
sources into state waters. It is telling, though, that only two of the 50 states, Michigan and New 
Jersey, have elected to assume the CWA § 404 permitting program. 

Numerous states, including Florida, Maryland, Pennsylvania, Minnesota, and Wisconsin, have 
considered and rejected state assumption of § 404. Many states concluded that the financial and 
technical resources, and the political capital, required to effectively administer their own 
comprehensive dredge and fill permitting program without the under-girding of the federal CWA 
program were simply prohibitive. Instead of assuming the CWA § 404 program, these states 
have elected to protect their waters from dredge and fill discharge activities through state-federal 
partnerships through which they share with EP.A and the Corps the considerable permitting and 
enforcement responsibilities, resources, and expertise required to effectively protect wetlands 
and other non-navigable waters from dredge and fill activity. 

As state and federal permitting programs have evolved over the last twenty years, in particular, 
many states have developed efficient and effective means of combining tools such as CWA § 

401 certification, CWA § 404 state programmatic general permits (SPGPs), and Corps-state joint 
permit applications and review procedures that streamline federal and state permitting while 
efficiently leveraging Corps and EPA financial and technical resources made available through 
the CWA permitting program. See. States' SWANCC Brief at 25-26, A CWA rollback from so- 
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called “isolated” wetlands and headwaters will remove the federal CWA under-girding for these 
state efforts and, in most cases, remove protection from these w'aters from dredge and fill 
activities completely. As the States remarked in their SWANCC Brief, "If they are to be 
'laboratories for experimentation,' the States' freedom to innovate should include the opportunity 
to coordinate the management of their natural resources with the federal government." Id. at 26- 
27. 

2. Thirty-Two States Have No Independent State Permitting Program to Protect So-Called 

“Isolated” Wetlands from Drainage. Dredging, and Filling Activities . 

At most, 18 states now have programs regulating wetland alterations in at least some "isolated" 
wetlands and other waters. Thirty-two states — about two thirds of the United States — currently 
lack regulatory programs to fill the gap that would be left by a CWA rollback from so-called 
“isolated” wetlands. A C WA rollback from so-called “isolated” waters will leave these waters 
completely vulnerable to uncontrolled dredging, drainage, and filling in these 32 states. Little or 
no state protection is provided in the states with some of the largest seasonal wetland acreages, 
including Alaska, Louisiana, Texas, North Dakota, South Dakota, South Carolina, Georgia, 
Kansas, and Mississippi. See . Kusler, .Ion, The SiVANCC Decision and State Regulation of 
Wetlands (2001) t http://aswm.org/fvvpA?)y/LVCC7aswm-inl.r)df ) at 9. Information about the 
exi.sting programs in 13 of the 32 states that lack "i.solatcd" wetlands protection is provided 
below. These selected state-by-statc summaries demonstrate the inability of the va.st majority of 
states to fill the regulatory gap left by a rollback of CWA Jurisdiction. 

a. Mid-Atlantic Region 


Delaware 


While Delaware has an independent state tidal wetlands permitting program, its jurisdiction 
extends only to tidal wetlands and very large (400 or more acres) freshwater wetland systems. 
To the extent Delaware is regulating freshwater wetland drainage, dredging, and filling it is 
doing so through its CWA § 40 1 certification authority. Withdrawal of federal CWA 
jurisdiction will likely leave many Delaware freshwater wetlands and headwater tributaries 
unprotected. The removal of federal CWA authority over so-called “isolated” wetlands and 
other waters, and “upstream” tributaries such as ditches, ephemeral streams and intermittent 
streams, will remove state 401 certification authority over CWA § 404 dredge and fill activities 
in these waters. 

Delaware’s Department of Natural Resources and Environmental Control (DNREC) appears to 
have some legal authority under state law to enforce its water quality standards in broadly 
defined waters of the State, including wetlands, and to require permits for discharges in state 
waters and on submerged lands. However, these authorities are not actively applied through a 
state permitting program, and establishing such a program would require additional rulemaking 
and scarce resources. Wetland-specific water quality standards would likely be one important 
rulemaking addition necessary to effectively fill the regulatory gap left by federal withdrawal of 
CWA § 404 permit authority. Like most states, Delaware is struggling with a significant budget 
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shortfall, making regulatory program expansion highly unlikely. Governing Magazine (May 

2002 ). 

Even if these administrative and financial obstacles could be overcome to launch such a 
regulatory initiative, .serious regulatory gaps would likely remain due to existing state 
exemptions from regulation for channelized streams and drainage ditches. The majority of 
Delaware's 2,600 miles of natural and ditched streams would likely be exempt from regulation if 
CWA jurisdiction is withdrawn from these waters. At risk wetlands in South New Castle County 
may enjoy some protection by county ordinance, but no other counties have such protections in 
place, nor does it appear that they will in the foreseeable future. Absent either a state or federal 
regulatory floor, even the South New Castle County ordinance would seem to be politically 
vulnerable. 

In response to SWANCC, a bill was introduced in the legislature's 2002 session (HB 340 and HS 
1 amendment) to protect up to 30,000 acres of identified and mapped “isolated” freshwater 
wetlands eliminated from CWA jurisdiction after SWANCC. This bill was opposed by "pro- 
growrih" groups including the Delaware Homebuilders and failed to pass. 

An estimated 33% of Delaware’s freshw'ater wetlands may be in jeopardy due to withdrawal of 
CWA jurisdiction. The percentage of wetlands at risk could be even higher if drainage ditch 
connections fail to qualify wetlands as tributary or adjacent to regulated waters, 

b. Southea.st Region 

Alabama 


Alabama has no independent state permitting program that regulates discharges of dredged or fill 
material into freshwater wetlands or headwaters. Alabama's only wetland protection program is 
for wetland.s located in designated coastal areas. Alabama does regulate certain more 
geographically-isolated wetlands within these designated coastal areas (Mobile or Baldwin 
County) under the Alabama Coastal Area Management Program (ACAMP). In Alabama, 
"isolated" wetlands in coastal areas include “grady” ponds and “depressional” wetlands 
(typically found in relic beach and dune systems). Furthermore, Alabama does not appear to 
actively use its CWA § 401 certification tool to restrict dredge and fill activities in the state's 
freshwater wetlands. 

Alabama probably could enforce its water quality standards in many of the state’s freshwater 
wetlands and streams under state law. However, Alabama's "waters of the state" excludes waters 
that are "entirely confined and retained completely" on a single owner's property "unless such 
waters are used in interstate commerce.” This exclusion would likely leave some more “isolated” 
waters unprotected under state law, particularly if groundwater connections and uses in interstate 
commerce are not recognized. 

In addition, Alabama's water quality standards and NPDES program rules seems to both 
preclude their application to “dredged or fill material which is subject to regulation under 
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FWPCA [Federal Water Pollution Control Act].” Alabama's water quality standards also lack 
designated uses or nanative standards specific to wetlands or to dredge and fill discharges into 
waters of the State. 

Consequently, any initiative to create a state freshwater wetlands permitting program would 
require, at a minimum, wetland water quality standards, additional rulemaking, and additional 
resources. Alabama is also struggling with a significant budget shortfall, making regulatory 
program expansion highly unlikely. Governing Magazine (May 2002). 

Georgia 

Georgia has no independent state permitting program that regulates discharges of dredged or fill 
material into freshwater wetlands or headwaters. Georgia's only wetland protection program is 
for tidal wetlands. Furthermore, Georgia does not appear to actively use its CWA § 401 
certification tool to restrict dredge and fill activities in state freshwater wetlands. 

Like Alabama, Georgia's water quality standards probably could be enforced to protect many of 
the state's freshwater wetlands and streams, including so-called “isolated” wetlands and ponds, 
except where those waters are entirely confined to a single owner's private property. This 
exception would likely leave some more “isolated” waters unprotected under state law, 
particularly if groundwater connections are not recognized. In addition, Georgia’s water quality 
standards do not include designated uses or narrative standards specific to wetlands or to dredge 
and fill discharges into waters of the State. 

Any initiative to create a state freshwater wetlands permitting program would require, at a 
minimum, wetland water quality standards, additional rulemaking, and additional resources. 
Georgia is struggling with at least a $500 million budget shortfall, making regulatory program 
expansion highly unlikely. Governing Magazine (May 2002). 

c. Eastern Central and Great Lakes Region 


Illinois 


Illinois has no independent state permitting program to regulate dredge and fill activities in its 
wetlands and headwaters. To the extent Illinois is regulating freshwater wetland drainage, 
dredging, and filling it is doing so through its CWA § 401 certification authority. Withdrawal of 
federal CWA jurisdiction will likely leave many Illinois wetlands and headwaters unprotected. 
The removal of federal CWA authority over so-called “isolated” wetlands and other waters, and 
“upstream” tributaries such as ditches, ephemeral streams and intermittent streams, will remove 
state 401 certification authority over CWA § 404 dredge and fill activities in these waters. 

Illinois’ Pollution Control Board (Board) and Environmental Protection Agency (EPA) appear to 
have legal authority to enforce state water quality standards — including antidegradation 
standards — in broadly defined waters of the State, including wetlands. However, these 
authorities are not actively applied through a state permitting program, and establishing such a 
program would require additional rulemaking and scarce resources. Wetland-specific water 
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quality standards would likely he one important rulemaking addition necessary to effectively fill 
a regulatory gap left by federal withdrawal of CWA § 404 permit authority. Thus far, neither the 
Board nor the EPA have taken steps to establish any such permitting program. Illinois is 
struggling with at least a $250 million budget shortfall, making regulatory program expansion 
highly unlikely. Governing Magazine (May 2002). 

In response to SfVAIVCC, Illinois consert'ation groups tried to pass legislation in 2002 to put a 
state permitting program in place that would cover all activities affecting wetlands for which no 
federal or other state permit had been obtained. The bill failed after intense lobbying efforts from 
homebuilders, realtors, farm bureaus, chamber of commerce and others shut it down. Filling the 
regulatory gaps left by SWANCC — and any additional post-SIVAA^CC CWA rollback — is now a 
matter of debate at legislative study meetings in Illinois. In the absence of state action, three 
Illinois counties have adopted wetland protection ordinances, and a fourth county may do so 
soon. 

In 2001, the Illinois Department ofNatural Resources estimated that about 150,000 acres of 
Illinois wetlands have lost C WA protection as a result of SFVANCC. Corps figures from 2002 
showed that the Corps was issuing on average at least one "no jurisdiction" call per working day 
in the Chicago area since the SWANCC decision in early 200 1 . 

Indiana 


Indiana has historically relied heavily on its CWA § 401 certification authority to protect state 
wetlands, including so-called “isolated” wetlands, from draining, dredging, and filling. Absent 
CWA jurisdiction covering "isolated" waters and headwaters, Indiana will lose the § 401 
regulatory tool with respect to these at risk waters, and many of them will lose both state and 
federal protection. 

On paper, the Indiana Water Pollution Control Board (Board) has statutory authority to adopt 
rules and require permits to enforce its water quality standards and otherwise control and prevent 
pollution in "any of the streams or waters of Indiana , " including all accumulations of water, 
surface and underground, natural and artificial, public and private, with the exception of certain 
"private ponds." The Board and the Indiana Department of Environmental Management (IDEM) 
have been in the process of promulgating new wetland water quality standards toward this end. 
After SlEdA'CC, the Board and IDEM proposed to extend this permitting authority to the 
"isolated" waters the Corps was no longer regulating, relying on existing state permitting 
authority. 

Importantly, though, these attempts to fill the post-i'fE-liVCC regulatory gap were immediately 
challenged both in court and in the legislature. The legal challenge is still pending in the Indiana 
Supreme Court. Indiana Department of Environmental Management v. Twin Eagle . Civ. No. 
49S00-0204-CV-00237 (Notice of Appeal filed February 15, 2002). Now, in the 2003 
legislative session, the Indiana Homebuilders and other regulated community interests are 
pressing for legislation that, like Ohio's, will likely exempt most “isolated” wetlands. In 
addition, Indiana has a huge budget deficit and is highly unlikely to support regulatory program 
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expansion in the current fiscal environment. Governing Magazine (May 2002). For both 
political and budgetary reason.s, it will be very difficult for Indiana to fill the regulatory gap left 
by a CWA rollback. 

IDEM has conducted a relatively detailed GIS study of its wetlands and determined that more 
than 30% could be considered "isolated" and in jeopardy due to withdrawal of CWA juri.sdicfion. 
The percentage of wetlands at risk could be even higher if drainage ditch connections and 
intermittent streams fail to qualify wetlands as tributary or adjacent to regulated waters, 

cl. Southwest Region 

.Arizona 


Arizona's only welland/dredge and fill permitting program is its CWA § 401 water quality 
certification program. The contemplated rollback of CWA juri.sdiction over so-called “Lsolated” 
wetlands and other waters, and headwater tributaries such as ditches, ephemeral streams and 
intermittent streams, will also remove the state § 401 certification authority over these waters. 

As there is no analogous protection under state law, these waters will be unprotected from 
dredge and fill activity at both the federal and st;ite levels. 

The Arizona Department of Environmental Quality (ADEQ) has the legal authority to adopt state 
water quality standards and enforce them through the Arizona Pollution Discharge Elimination 
System (AZPDES) permitting and § 401 certification programs. These water quality .standards 
include antidegradation standards and a requirement to protect designated uses in "surface 
waters," including wetlands and intermittent and ephemeral streams. However, both the water 
quality standards and the AZPDES permitting rules apply only to "surface waters" or "navigable 
waters," defined in state law as coextensive with "waters of the United States." Consequently, it 
is likely that a withdrawal of federal CWA jurisdiction over certain wetlands and headwater 
tributaries will be followed by a similar withdrawal of .state jurisdiction. 

The AZPDFiS program was authorized and established under state law in 2002 in order to allow 
slate assumption of the federal CWA NPDES/§ 402 program, and the authorizing statute 
expressly precludes "any requirement that is more stringent than" those mandated by the CW.A. 
See Section 6. Consequently, any rollback in CWA juri,sdiction will lead automatically to a 
commensurate reduction in state-level regulatory protections. 

FWen if Arizona could overcome these statutory and rulemaking limitations, Arizona is 
struggling with a budget deficit of overSi billion and is, for this reason alone, clearly incapable 
of taking on additional regulatory' responsibilities at this time. Governing Magazine fMav 2002). 

Texas 


Texas’ only wetland regulatory program is its CWA § 401 water quality certification program. 
Any rollback of CWA jurisdiction over so-called “isolated" wetlands and other waters will also 
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remove the state § 401 certification authority over activities in these waters. These waters will 
thus be unprotected at both the federal and state levels. 

The Te.xas Commission on Environmental Quality (TCEQ) appears to have legal authority to 
enforce water quality standards in broadly defined waters of the .state, expressly including 
wetlands. The water quality standards expressly require the protection of existing uses of all 
state waters and, in particular, wetland water quality functions. However, Texas has no existing 
permitting program to enforce its water quality standards. The Texas Pollution Di.scharge 
Elimination System (TPDES) program may be weakened in at risk W'aters in the absence of 
federal CW.A oversight and assi.stance. 

In addition, the TCEQ pcmiitting programs do not apply to oil and gas industry discharges. Oil 
and gas industry di.schargcs are regulated by the Texas Railroad Commission and its pollution 
permitting program may also be weakened in at ri.sk waters in the absence of federal CWA 
oversight and assistance. 

e. Pacific West Region 
Wa.sbington 


Washington State has historically relied primarily on its CWA § 401 certification program to 
protect most of its freshwater wetlands, including "isolated" wetlands and headwaters, from 
drainage, dredging, and filling. A CWA rollback of authority over so-called “isolated” vvetlands 
and ephemeral and intermittent streams would remove Washington’s 401 certification authority 
and would leave these waters largely unregulated at both the federal and stale level. However, 
both the Wa.shington Department of Ecology and the Department ofFish and Wildlife have some 
independent .state authority to protect these at risk waters, and these agencies could fill the 
regulatory gap if they could successfully build an effective permitting and enforcement program 
based on their existing regulatory authority. Unfortunately, there are considerable 
programmatic, budgetary, and political obstacles to their doing so. 

The Department of Ecology has signaled that it may attempt to use its authority to protect so- 
called “isolated” wetlands, but there are several obstacles to its success. First, Washington’s 
water quality standards are generally viewed as weak, and while they apply to wetlands, they do 
not include specific wetland standards. The primary means for the protection of wetlands is 
through the antidegradation requirements, but the antidegradation provisions simply prohibit 
further degradation that would interfere vvith beneficial uses, without any specific reference to 
beneficial irses for wetlands. A generic statement notes that “in addition to designated uses [of 
which there appear to be none], wetlands may have existing beneficial uses that are to be 
protected that include ground water exchange, shoreline stabilization, and storm water 
attenuation.” This lack of clearly designated beneficial uses for wetlands makes enforcement of 
water quality standards in wetlands more difficult. 

Second, in the absence of CWA § 401 authority, the Department of Ecology lacks a clear 
permitting vehicle and instead is.sues “orders” that notify the applicant that the proposed wetland 
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fill will violate state law by violating state water quality standards, and that they can resolve the 
potential violation by providing specified mitigation. This approach seems to at best mitigate for 
wetland loss, not prevent it. Moreover, the Department of Ecology has virtually no resources 
devoted to enforcement. Thus, if a developer fails to notify the Department of its intent to fill an 
"isolated” wetland, it is highly unlikely that they will take any action on it. Absent CWA 
jurisdiction, the Ecology Department is not likely to be informed of many wetland fills, and so 
even the requirements for mitigation are not likely to be enforced. There is simply no 
mechanism by which the Department can look for or follow up on potential violations. The 
Department of Ecology also seems to have sufficient legal authority to e.vtend its state regulatory 
program into ephemeral and intermittent streams, but it is unlikely to do because of lack of 
resources. 

The Department of Fish and Wildlife can also protect so-called “isolated” wetlands and waters 
and ephemeral and intermittent streams using its permitting authority for any work that will “use, 
divert, obstruct, or change” the natural flow or bed of any waters in the state, presumably 
including these at risk waters. However, the WDFW has not historically used its permit 
authority aggressively, and when it was recently convinced to do so, the state legislature 
immediately took up consideration of bills to limit its authority under the code. 

In addition, Washington has a $2 billion budget shortfall. The Department of Ecology is already 
strained by budget cuts and coming budget cuts will strain it further. Washington simply will 
not have the resources to expand its wetlands and headwater regulatory programs. In sum, 
political and funding constraints make it highly unlikely that Washington State will be able to fill 
the regulatory gap left by a CWA rollback. 

In Washington State, 60%-80% of the wetland acreage in the Spokane area would be defined as 
“i.soIated” and redefined out of existence under this proposed rule; 30%-60% of all ea,stern 
Washington wetlands and 10%-20% of all western Washington wetlands would be “isolated” 
and unprotected. In Washington, approximately 80% of all duck production occurs in seasonal 
and “isolated” wetlands like those in the Columbia basin. 

California 


California has no independent W'etland permitting or dredge and fill pennitting program. 
California does not even have a standard definition or inventory of state wetlands. California 
also lacks state wetland water quality standards that designate wetland beneficial uses to protect 
wetland functions. California relies on the federal CWA § 401 water quality certification 
authority as its primary wetlands protection tool. Without § 401 authority, California will be 
unable to protect its wetlands and headwaters from draining, dredging, and filling. See . State 
Water Resources Control Board, Comment on Advanced Notice of Proposed Rulemaking on 
Definition of "Waters of the United States" (March 13, 2003; Docket ID No, OW-2002-0050) at 
9 ("California ANPR Comment Letter"). 

In fact, California actually does have statutory authority to require permits for activities in 
wetlands, but .state agencies have never developed a permitting program to enforce this law. 
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California recognizes that many of its unique and biologically diverse “isolated” wetland areas 
are now at risk, and that it needs to take action to protect these vital resources. Nevertheless, 
California recognizes that expanding its existing programs in the foreseeable future is unlikely 
because of the state's budget crisis. California is struggling with a budget deficit exceeding $1 
billion. Governing Magazine (May 2002). Even with funding, California states that "preparing 
environmental documentation for and adopting regulations and policy to establish a State 
wetland program would take several years because of the controversial nature of this issue." 
California ANPR Comment Letter at 9-10. 

In the 2002 legislative session, an attempt was made to amend the California Environmental 
Quality Act (CEQA) to explicitly require review of activities proposed in "isolated" wetlands. 
This attempt failed and the legislature is currently forming a committee to study a potential 
SWANCe fix for California waters. 

Alaska 


Generally speaking, Alaska has neither a functioning dredge and fill permitting program nor an 
NPDES permitting program. Alaska has not assumed the federal NPDES program. The state 
defines waters broadly to include the “at risk” waters that may be exempted by the Corps and 
EPA, but has no point source permitting program to protect these waters. Certain types of 
activities, such as the discharge of domestic and non-domestic wastewater and dewatering of 
excavations, are subject to some state pemiitting requirements. Those requirements do not 
generally intersect with CWA requirements. Fills in fish-bearing streams are regulated, as are 
fills within the Alaska coastal management zone (under the Alaska Coastal Management 
Program). However, the criteria for fills in both programs are less stringent than those found in 
the CWA § 404 program, and it is unlikely either will encompass many, if any, “at risk” waters. 
In addition, the current Alaska administration and legislature are actively hostile to wetlands 
protection. The legislature has consistently narrowed the range of plaintiffs able to challenge 
Alaska Coastal Management Program decisions. Protection for “at risk” waters in Alaska would 
be dramatically weakened by withdrawal of CWA jurisdiction. 

f Mountain States 
Wyoming 

Wyoming does not currently have an independent state permitting program that will protect “at 
risk” wetlands and waters from dredge and fill discharges. Instead, it has relied on its CWA § 
401 certification authority to do so. Absent CWA jurisdiction over so-called “isolated” 
w'etlands, headwaters and their adjacent wetlands, and intermittent and ephemeral streams, these 
waters will likely be left unregulated at both the state and federal level. 

Wyoming has sufficient legal authority under state law to enforce its water quality standards — 
including antidegradation standards — in broadly defined waters of the state. Wyoming’s broad 
definition of state waters expressly encompasses “at risk” waters such as “isolated” wetlands, 
headwaters, and intennittent and ephemeral streams. The water quality standards also expressly 
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require compensatory mitigation for the fill of natural wetlands. Fills of all wetlands must be 
done in accordance with Wyoming’s best management practices for non-point sources. 

However, Wyoming does not presently have a permitting process independent of CWA § 401 
certification for enforcing these wetland water quality standards. Even if it did, Wyoming's 
wetland water quality standards fail to require the more protective impact avoidance and 
minimization standards employed by the § 404(b)(1) guidelines. At best, the Wyoming 
standards require only compensatory mitigation. In addition, unlike federal law', the Wyoming 
standards distinguish between “natural” and “man-made” wetlands and do not require mitigation 
for the latter. 

The Wyoming Department of Environmental Quality states that it is drafting a general NPDES 
permit or pennits to regulate fill discharges in most “at risk” waters currently regulated by the 
Corps. These general permits, if adopted, would likely apply to all “at risk” natural wetlands and 
“at risk” man-made wetlands which provide compensation for other wetland fills. The 
prospective general permit(s) should provide a mechanism for requiring compensatory 
mitigation as required by state law. 

Establishing such a general permit program will require additional rulemaking and scarce 
resources that may not be available in the current fiscal environment. Moreover, even if a 
general permit is adopted, it is unlikely to provide even adequate compensatory mitigation for 
affected wetlands and other waters because a general permit scheme does not require site- 
specific environmental review. 

Idaho 


Idaho does not have an independent state pemiitting program regulating discharges of dredged 
and fill material. Moreover, its water pollution control laws expressly forbid extending 
protection to Idaho waters beyond that provided by the federal Clean Water Act. If “at risk” 
waters are not regulated under the CWA, they will not be regulated by the slate of Idaho. 

Utah 

Utah has no state wetland/dredge and fill permitting program and does not use its CWA § 401 
water quality certification program to protect wetlands or streams from dredging and filling. The 
removal of federal CWA § 404 authority over so-called “isolated” wetlands and other waters, 
and headwater tributaries such as ditches, ephemeral streams and intermittent streams, will leave 
these waters unprotected from dredge and fill activity at both the federal and state levels. 

The Utah Department of Environmental Quality (UDEQ) and the Utah Water Quality Board 
have the legal authority to enforce water quality standards - including antidegradation standards 
and protection of designated uses — in waters of the state, including wetlands. Utah could use its 
Utah Pollution Discharge Elimination System (UPDES) pennitting program to enforce its water 
quality standards in wetlands. However, Utah has indicated no intention to do so. In addition, 
Utah's w'ater programs are already considered under-funded and Utah is currently struggling with 
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a budget deficit. Program expansion to fill regulatory gaps left by a CWA rollback seem highly 
unlikely at this time. 

In addition, Utah's definition of waters of the State excludes "bodies of water confined to and 
retained within the limits of private property." This exclusion seems to preelude state regulation 
of discharges of dredged and fill material into many smaller and seasonal wetlands and waters 
located on private property. The UPDES program regulating pollutant discharges still applies to 
these confined waters as long as they are "waters of the United States" under the CWA. 
However, the UPDES program may not apply to these waters if CW.A jurisdiction is rolled back. 

3. Only A Few of These 32 States Have Anv Independent State Coverage for Adjacent 
Wetlands and Headwaters 


Only a few of the 32 states lacking "isolated" wetlands permitting programs have any 
independent state authority to regulate dredge and fill activity in tributaries and adjacent 
wetlands. Such authority is found in various state zoning, land use, drainage, and vvater 
pollution control laws, and is generally not comprehensive in scope. California, Delaware, 
Hawaii, Indiana, Nebraska, North Dakota, South Carolina, and Washington may have some 
limited regulatory authority to protect some tributaries and their adjacent wetlands. See . Kusler, 
Jon, The SWANCC Decision and State Regulation of Wetlands (2001) 
I httD://aswin.org/fwp/5fT/<iVCC/aswm-int.pdf ) at 9; Delaware, Indiana and Washington 
.summaries, supra. 

A CWA rollback will leave many adjacent wetlands and headwater tributaries, as well as 
“isolated” wetlands, vulnerable to drainage, dredging, channelization, and filling, even in these 
states with limited permitting authority, 'fhe EPA estimate of headwater stream miles, supra at 
lV-C-1, demonsitrates that, on average, 54% of the Nation's stream miles are U' order streams, 
and 80% are U' and 2“'' order streams. All of these streams and their adjacent wetlands are 
placed at risk by the ANPRM proposal to roll back CWA jurisdiction. 

4. Even States that Have Independent Dredge and Fill Pennitting Programs that Cover 
"Isolated" Wetlands and Headwaters Are Not Capable of Protecting All Wetlands and 
Waters Removed from CWA Jurisdiction. 


Most of the 18 states with independent permitting programs that ostensibly include “isolated” 
waters and headwaters within their scope of regulation still lack the authority and/or the 
capability to fully protect many of the wetlands and waters they would be put at risk by a CWA 
jurisdictional rollback. These states are: Maine, New Hampshire, Vermont, Massachusetts, 
Connecticut, Rhode Island, New York, New Jersey, Pennsylvania, Maryland, Virginia, Florida, 
Michigan, Minnesota, Oregon, Wisconsin, North Carolina, and Ohio. 

Many of these state pennitting programs are limited in scope because of statutory and regulatory 
exemptions that exclude certain waters and/or certain activities in those waters from regulation. 
For example, New York generally only protects wetlands larger than 12.4 acres in size, leaving 
many smaller, seasonal wetlands at risk. Michigan dredge and fill laws generally exempt lakes 
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and ponds with a surface area less than 5 acres, exempt virtually all noncontiguous wetlands 
located in counties with populations less than 100,000, and exempt virtually all noncontiguous 
wetlands that are 5 acres in size or less. Minnesota exempts certain agricultural dredge and till 
activities and fills to certain seasonal and shallow water wetlands, depending upon the federal 
program to regulate these discharges. 

A second critical limitation is the vulnerability of both existing and emerging state permitting 
programs to political and legal attack by development interests, including road builders, home 
builders, agriculture, and mining interests, in the absence of a CWA federal floor. Ohio's new 
wetlands law was rendered largely ineffective during the legislative process that led to its 
enactment. North Carolina's wetlands program has been under attack in the courts ever since it 
was promulgated. Remarkably, a bill has been introduced in the current legislative session to 
eliminate the positions of the two most experienced regulators in the North Carolina permitting 
program. Virginia's new wetlands law was immediately challenged in court. 

A related limitation is "no more stringent than" provisions in state law or policies that preclude 
the state from promulgating regulatory controls that are more stringent than those required by the 
CWA. Even though these provisions generally should not preclude regulation in waters of the 
state that are no longer considered "waters of the United States," these provisions will be used as 
a political tool for a state rollback of regulatory authority that mirrors the CWA rollback. See 
subsection 7, below, in Michigan, one of tw'o states that have assumed the federal CWA § 404 
program, a CWA jurisdictional rollback based on SWANCC has already limited the federal 
leverage that existed ’pxe-SWANCC to convince Michigan to close its “isolated” waters loophole 
in order to make its assumed program fully consistent with the CWA. 

Perhaps the most significant limitation on the effectiveness of all these programs, particularly in 
the current economic environment, is a lack of financial and technical resources to mount 
effective permit review, monitoring, and enforcement. In Minnesota, for example, severe budget 
cuts to eliminate a very sizable state budget deficit have resulted in extreme cuts in state 
wetlands regulatory program resources. The withdrawal of Corps and EPA funding and staffing 
from these states will only exacerbate the resource scarcity in these programs. Ohio's new 
wetlands program was inadequately funded from the outset due to budget constraints and will 
almost surely lose additional resources because the program is funded from general funds and 
the state is facing a huge budget deficit. 

The selected state-by-state summaries presented below demonstrate that many of the 1 8 states 
with independent wetlands regulatory programs are unlikely to be able to fully fill the regulatory 
gap left by a CWA rollback. 

a. Northeast Region 
New York 


While many of New York’s wetlands and streams will not be left completely unprotected, many 
of the state’s smaller wetlands, the wetlands most likely to be left out of federal protection, are at 
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high risk of being developed. The state of New York generally protect,? only wetlands that are 
larger than 12.4 acres and some smaller wetlands of unusual local importance. Wetlands greater 
than one acre in size are protected within the Adirondack State Park. Agricultural drainage is 
generally exempt from New York's wetland protection law. Many New York State wetlands 
previously regulated under the CWA will be left vulnerable to development and pollution if 
CWA jurisdiction is rolled back. A CWA rollback w'ill also remove the federal "floor" that 
supports New York's wetlands protection program and expose that program to political attempts 
to weaken state protections. 

New York law' requires a permit for dredge, fill, and other bed and bank disturbances in its 
"protected streams," i.e., those with higher use classifications. However, New York law' appears 
to leave some streams without protection from dredge, fill, and other bed and bank disturbances. 
Moreover, state dredge and fill protections for certain streams are not aggressively enforced. 
Absent the CWA § 404 permitting requirement, which alerts project proponents to the need for a 
state permit, many of these dredge and fill activities would likely go unregulated. 

Though New York has programs in place to protect certain wetlands and streams, the state 
budget is limited already and New York is grappling with a budget deficit of at least $1 billion. 
Governing Magazine (May 2002). Taking on additional regulatory responsibilities to protect 
those wetlands and headwaters left vulnerable by a CWA rollback is not likely. In fact, the state 
of New York will lose 50 of its 350 regulatory staff in the next year due to budget cuts. 

Pennsylvania 


Pennsylvania’s Clean Streams Law and Dam Safety and Encroachments Act, and accompanying 
regulations, provide broad authority to the Pennsylvania Department of Environmental 
Protection (DEP) to regulate discharges of pollutants, including dredge and fill material, as well 
as other activities, in all waters of the Commonwealth, including “isolated” wetlands, ponds, 
springs, ditches, and ephemeral and intermittent streams. The Dam Safety and Waterways 
Management program incorporates wetland water quality standards, and the water quality 
standards incorporate the permitting standards from the Dam Safety and Waterways 
Management program. Those permitting standards are similar to those required by the C WA. 

Weaknesses in Pennsylvania's wetlands and waterways protection program lie in the 
implementation of permitting standards. One particular concern is DEP's reliance on the state- 
sponsored Wetland Replacement Fund (Fund) to compensate for wetland losses from smaller 
projects. The Fund collects an average of $10,939 per wetland acre impacted, where the average 
mitigation design and installation cost is an estimated $58,000 per acre, and is roughly $85,000 
per acre for forested wetlands. The fees charged by the Fund are not sufficient to provide for 
land acquisition, in particular, which limits the ability of DEP to provide for proper siting and 
design of mitigation projects. In addition, DEP subsidizes the Fund, creating a strong 
disincentive for project proponents to either avoid wetland impacts altogether, or undertake more 
costly, but more ecologically beneficial, project-specific compensatory mitigation. While the 
individual impacts of these smaller projects may be small, the cumulative loss of wetlands and 
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wetlands function is considerable, and these losses are not being adequately compensated for 
through the Fund. 

Pennsylvania's water programs are also weakened by exemptions ("waivers”) and general 
permits for certain activities. In particular, "waiver 2" in the Dam Safety and Waterways 
regulations exempts stream encroachment activities in streams and floodways with a drainage 
area of 100 acres or less. These unregulated activities have resulted in significant damage to 
headwater streams, particularly in areas of the Commonwealth experiencing intense 
development pressures. Developers expand the buildable area of land parcels by burying 
segment.s of streams. Stream channelization and culverting is being done under this waiver to 
build road and bridge crossings. Similarly, the Dam Safety and Waterways regulations relax 
permitting procedures and standards for private residential construction in wetlands through 
general permit 1 5. 

Another weakness in the Pennsylvania state program is its delegation of responsibility to county 
conservation districts (CCDs) without sufficient funding and support to ensure adequate CCD 
resources and expertise to effectively protect Pennsylvania's at risk waters. While DEP presently 
limits its CCD delegation to general permit activities, it could expand its delegation in the future. 

Finally, Pennsylvania has at least a $500 million budget deficit that make it unlikely that the 
state will fund additional resources that would allow the DEP to effectively compensate for the 
loss of Corps and EPA resources attendant to a CWA rollback. Governing Magazine (May 
2002 ). 


b. Great Lakes Region 


Ohio 

Ohio's wetlands regulatory program has historically been based on its CWA § 401 water quality 
certification program. State water quality standards recognized all waters, including all wetlands. 
In the wake of SWANCC, the Ohio Environmental Protection Agency (OEPA) attempted to 
assert independent state jurisdiction over so-called “isolated” wetlands. The agency found that 
the state had the legal authority to issue rules that would create a permitting program for 
“isolated” wetlands impacts independent of its CWA § 401 authority, and that until such rales 
were in place, no impacts could occur to “isolated” waters. Rather than support state wetlands 
jurisdiction, the regulated community challenged OEPA's authority and sought the help of the 
state legislature. The state legislature quickly passed an “isolated” wetlands bill which weakened 
existing protection for “isolated” wetlands in July 2001. 

The new “isolated” wetlands law, heavily influenced in the legislature by the regulated 
community, ostensibly creates an independent state permitting program for “isolated” wetlands 
where a CWA § 404 pennit and a § 401 certification are not required, but actually weakens the 
previously existing CWA protections for “isolated” wetlands by requiring the approval of most 
“isolated” wetland fills of 'A acre or less through a general pennit. The law also categorizes 
wetlands according to ecological significance and requires significantly weaker permit review 
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and permit criteria for many wetlands based on ecological category and size. The methodology- 
being used to categorize wetlands tends to give low value scores (and therefore almost no real 
protection) to so-called “isolated” wetlands based on their typieally smaller size and the very fact 
that they lack an obvious surface water connection. Consequently, while on paper Ohio has a 
wetlands program that regulates discharges in so-called “isolated” wetlands, in reality Ohio 
offers very minimal protection for these at risk waters. 

Even if Ohio were inclined to fill the regulatory gap left by a CWA rollback, its wetlands and 
w'aters programs are inadequately funded to do so. OEPA believed it needed seven full time 
equivalent (FTE) positions to adequately staff this program in fiscal year 2002, yet it only had 
funding for four FTE's. In its first annual report on its “isolated” wetlands permitting program, 
OEPA reported that, "with only four FTEs available to conduct reviews, work efforts within the 
program are being hampered and review times for projects are increasing." The agency also 
reported that, "due to staffing levels, budget constraints and statutory review time requirements, 
the program was unable to follow up on the majority of these [thirty-eight illegal fill] 
complaints. A limited number of complaints regarding isolated wetlands were investigated." 

The report notes that 60 percent of the cost of the program comes from the General Revenue 
Fund (GRF), leaving the wetlands program highly dependent on state tax revenues that have 
declined in FY 2002 and 2003, and highly vulnerable to GRF funding cuts. Prospects for FY 
2004 are even worse. Ohio is facing a budget deficit that exceeds $500 million. Governing 
Magazine (May 2002). OEPA does not currently have adequate resources to .staff its permitting 
program for “isolated” wetlands and all indications point to cuts in this program in F Y 2004 and 
FY 2005. 

Michigan 

Michigan is one of only two states to assume the CWA § 404 dredge and fill permitting program 
from the Corps of Engineers and EPA. Consequently, Michigan has an independent state dredge 
and fill permitting program that generally covers wetlands, lakes, and streams. However, the 
Michigan dredge and fill laws generally exempt lakes and ponds with a surface area less than 5 
acres, exempt virtually all noncontiguous wetlands located in counties with populations less than 
100,000, and exempt virtually all noncontiguous wetlands that are 5 acres in size or less. 

In addition to these exemptions of certain wetlands, lakes, and ponds, Michigan law includes 
exemptions for agriculture, silviculture, ranching, iron and copper processing, drainage ditches, 
utility lines, and oil and gas pipelines that are broader than exemptions provided for under § 404 
of the CWA. These exemptions leave many smaller Michigan wetlands, lakes, and ponds 
vulnerable to dredging and filling. 

Withdrawal of federal CWA § 404 jurisdiction will remove the federal "floor" supporting the 
current Michigan dredge and fill program and will likely expose it to attempts to further weaken 
state dredge and fill protections. Indeed, in the process of reviewing Michigan's assumed § 404 
program before the SWANCC decision, EPA was urging Michigan to close its existing “isolated” 
waters loophole to make the program more fully consistent with the CWA. SWANCC weakened 
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the federal leverage to urge these program improvements; a broader CWA rollback would 
eliminate it altogether. See . 68 Fed. Reg, 772 (January 7, 2003). 

In addition, Michigan's dredge and fill program has suffered in the past from staff reductions and 
reduced enforcement and is unlikely to fully recover from those cut backs now when the state is 
•Struggling with a budget deficit in e.xcess of SI billion. Governing Magazine (May 2002). 

Wisconsin 


Wisconsin has had for some time a strong wetlands permitting program based on state water 
quality standards for wetlands and the state’s CWA § 401 water quality certification authority. 
Recognizing that SWANCC would severely limit its § 401 authority over so-called “isolated” 
wetlands, Wisconsin responded quickly to SWANCC, enacting new legislation in May 2001 
extending its pre-existing water quality certification program to “non-federal” wetlands, 
Wisconsin’s new law essentially maintains the wetland protection status quo in the state, 
extending the state’s certification authority only to those “non-federal wetlands” over which the 
Corps no longer takes § 404 jurisdiction based on the SWANCC decision. 

While Wisconsin seems to have a relatively effective program for protecting its wetlands novv, it 
is unclear whether Wisconsin will have the resources and commitment to further expand its state 
program if CWA jurisdiction is withdrawn from additional waters. Wisconsin is dealing with a 
budget deficit in excess of $250 million and may not be able to fund further regulatory program 
expansion. Governing Magazine (May 2002). 

Minnesota 


Minnesota has its own state wetlands law independent of its CWA § 401 certification authority. 
Ostensibly, Minnesota’s Wetlands Conservation Act (WCA) regulates the full range of wetlands 
in the state, including "isolated''wctlands. However, WCA and its regulations exempt a number 
of activities that often occur in so-called “isolated” wetlands. These exemptions were put in 
place at least in part because the Corps was requiring a CWA § 404 permit for these activities in 
wetlands, including “isolated” wetlands. After SWANCC, the Corps is no longer regulating tlicse 
activities in “isolated” wetlands, and Minnesota cannot, leaving a gap in regulation of so-called 
“isolated” wetlands. 

Minnesota’s Board of Soil and Water Resources (BWSR), which administers WCA, has 
conducted its own analysis of post-SWANCC regulatory gaps and concluded that absent federal 
CWA jurisdiction, many of Minnesota's small, seasonal wetlands will be left unregulated, 
particularly in the Prairie Pothole Region and other regions of the state with the greatest 
historical wetland losses. These wetland losses will be even more pronounced if intermittent 
streams and their adjacent wetlands are assumed to no longer qualify as waters of the United 
States. In 2001, BWSR presented an informal proposal to modify its exemptions and close this 
regulatory gap. The proposal was tabled in light of resistance from regulated interests. 
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In addition to WCA’s exemptions, WCA program effectiveness is limited by political and 
resource constraints. First, WCA is administered by local government units with state agency 
oversight. Many of these local governmental units lack the staff expertise and resources to 
conduct careful permit review and impose sufficiently protective permit conditions. Second, the 
state's budget crisis has severely cut funding for wetland and stream permitting programs at both 
the state and the local level. Minnesota is currently cutting BWSR funding to address a budget 
deficit in excess of $25 million. Governing Magazine (May 2002). 

c. Pacific Northwest Region 


Oregon 


Oregon has a strong statutory and regulatory regime that should allow it to protect “isolated” 
wetlands and smaller streams in the absence of federal regulation. Under the 1989 state wetlands 
law, local governments are encouraged to prepare local w'ctlands conservation plans, plans which 
are approved by the state Division of State Lands under specified statutory criteria. Permits are 
required from the state for the removal or fill of W'etlands in any area subject to such a plan. The 
statute requires that such proposals must be consistent with applicable wetlands conserv'ation 
plans, be designed to minimize impacts, and fully replace impacted resources through mitigation. 
There appears to be no minimum size threshold for regulated wetlands, so even small seasonal 
wetlands appear to be regulated. Oregon's permitting program requires coinpeusatory mitigation 
for any wetlands impacts and includes permitting standards that are similar to CWA § 404, 
Oregon is considering assumption of the CWA § 404 program from EPA and the Corps. In 
addition, the Corps and EPA are delegating to Oregon responsibility for dealing with wetlands 
under 2 acres in size under a programmatic general permit. 

However, regular hostile legislative initiatives, barriers to citizen enforcement, and a state budget 
crisis raise questions about the effectiveness of Oregon's permitting program in the absence of a 
federal regulatory floor. While there is currently no law in Oregon that caps state standards to 
the limit of federal law, such bills are regularly introduced in the state legislature. In addition, 
Oregon is in an economic crisis and there is significant pressure to loosen environmental 
regulations that are seen as constraining job growlh. For example, the state cattlemen’s 
associations have been promoting a bill to repeal all state regulation over wetlands. Another 
pending bill would remove state jurisdiction over any wetland smaller than one acre. 

While Oregon does provide for citizen enforcement of many of its wetlands and waters 
provisions, the law now makes unsuccessful citizen groups liable for the attorneys’ fees of the 
defendants. This single act has significantly curtailed citizen enforcement of state water 
resources law. The state Attorney General’s office has also begun to take the position in 
litigation that only those entities with a direct economic interest in a permit have standing to 
enforce it, which would preclude most enforcement actions from conservation groups or 
concerned citizens. 

Finally, enforcement at the state agency level is typically under-funded and a low priority. 

Unless a development activity poses a very serious environmental problem, or there are 
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numerous citizen complaints, enforcement of permit violations is said to be rare. Oregon is also 
facing a budget deficit in excess of S500 million and seemingly unlikely to expand its .state 
programs to regulate additional waters left unregulated by the Corps and EPA. Govcmine 
Magazine (May 2002). 

Much of eastern Oregon is high desert, and hence virtually all of the water resources in the 
Eastern part of the state could be classified as “isolated” or “intermittent.” Such streams and 
wetlands are of great ecological importance in a desert environment. Despite what seems to be a 
strong state regulatory program, the CWA federal floor is needed to ensure protection of these 
valuable water resources, 

J. Southeast Region 
Virginia 

Virginia has historically relied on its CWA § 401 certification program to regulate discharges to 
its non-tidal wetlands. In 2000, the Virginia General Assembly removed the dependence of the 
state nontidal wetlands program on its CWA authority, enabling the Department of 
Environmental Quality (DEQ) to independently regulate activities in wetlands, including 
"isolated" wetlands, even when the Corps does not regulate them under CWA § 404. The 
regulations implementing this new law came into full effect October 1, 2001. 

However, the effectiveness of the Virginia regulatory' program is limited by court challenges, 
political controversy, and limited resources. The new state law was almost immediately 
challenged in both state and federal court. Despite the unambiguous legislative approval of 
independent state wetlands regulation with broader jurisdiction than that afforded by the CWA 
niter SWANCe, the U.S. District Court for the Eastern District of Virginia effectively negated 
the intent of the Virginia law by erroneously concluding that it is limited to "coextensive 
jurisdiction" with federal law. This conclusion is completely contrary to the language, goals, 
and history of the 2000 legislation, and is currently on appeal in the Fourth Circuit U.S. Court of 
Appeals. United States v. Newdunn Associates . 195 F. Supp. 2d 751 (E.D. Va. 2002), appeal 
pending, No. 02-1594 and 02-1480 (4"’ Cir.). Meanwhile, conservation groups are concerned 
that DEQ is not requiring the avoidance and minimization of wetland impacts, but simply 
requiring mitigation. 

Budget constraints are also a concern, since Virginia is grappling with a budget deficit in excess 
of $1 billion. Governing Magazine (May 2002). Even if Virginia's wetland program can 
overcome its legal and political hurdles, it is unlikely that Virginia will fund an expansion of 
program resources to address a CWA rollback beyond the minimum dictated by SWANCC. 

North Carolina 


North Carolina now appears to have an independent state wetlands regulatory program that 
protects so-called “isolated” wetlands, though its regulatory authority and effectiveness are by no 
means a foregone conclusion. In 1996, North Carolina promulgated wetland water quality 
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standards and procedures applicable to its CWA § 401 water quality certifications, especially for 
Corps § 404 permits. The state attorney general determined that North Carolina’s Environmental 
Management Commission (EMC) has independent authority to enforce its wetland water quality 
standards where CWA § 401 water quality certifications are not required. North Carolina's 
wetlands rules were immediately challenged by development and farming interests, who took 
their challenge all the way to the North Carolina Supreme Court, The North Carolina Court of 
Appeals rejected the rules challenge in late 2002 and the North Carolina Supreme Court 
follow'ed suit in late March 2003. 

Following SfVAiVCC, the EMC expressly extended the state wetlands rules to “isolated” 
wetlands by promulgating temporary “isolated” wetland rules that became effective in October 
2001. The EMC made these “isolated” wetlands and waters rules permanent in the fall of 2 002, 
subject to legislative approval in early 2003. Until then, the temporary “isolated” wetlands and 
waters rules remain in effect. 

Most recently, a North Carolina legislator introduced a bill targeting by name two of the most 
experienced regulators in the North Carolina wetlands permitting program, requiring the 
elimination of their jobs. Bruce Henderson. Charlotte Observer (April 10. 2003T The North 
Carolina wetlands program can hardly be effective in the face of such attacks. A CWA federal 
floor helps to shield state programs from such political vulnerability. A CWA rollback from so- 
called “i.solatcd” wetlands and headwaters will result in increasing .state program vulnerability to 
this type of legislative attack. 

In addition to legal and legislative challenges, North Carolina's wetlands permitting program is 
hampered by limited resources, Nortli Carolina is dealing with a budget deficit in excess of $500 
million. Governing Magazine (May 2002). Already understaffed .state environmental agencies 
are being asked now for up to 3 percent additional cuts for the current budget year. Even in a 
state like North Carolina where some legal Jurisdiction over so-called “isolated” waters and 
headwaters has been upheld, the resources to enforce that jurisdiction is sorely lacking. 

Florida 


Florida retains considerable state statutory authority to implement wetland permitting programs 
to protect "at risk" waters. Florida’s Department of Environmental Protection (DEP) has 
considerable legal authority to enforce water quality standards — including antidegradation 
standards — in broadly defined waters of the state, expressly including wetlands and “isolated” 
wetlands. Florida also has independent .state authority to require permits for pollution discharges 
in state waters and on its submerged lands. 

Weaknesses in Florida's pemiitting programs include a broad exemption from wetland regulation 
in the Florida Panhandle counties. In response to SWANCC, Escambia County in the Florida 
Panhandle acted on its own to close the Panhandle wetlands exemption, adopting an ordinance 
requiring additional county review of building plans in wetlands, including “isolated” wetlands. 
Florida law also exempts various agriculture, silviculture, and horticulture activities, as well as 
certain activities deemed to be minimal in individual and cumulative environmental impact. 
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The effectiveness of Florida’s permitting programs is further reduced by the delegation of 
permitting authority to Florida’s five water management districts, which have their own 
permitting rules and which vary in program implementation. While the St. Johns River Water 
Management District (WMD) is viewed as implementing a relatively comprehensive and 
protective program applicable to virtually all wetlands and streams, including intermittent 
streams, the same is not said for the other water management districts. Florida law also pennits 
delegation of permitting authority to local governments. 

Florida's mitigation requirements, as applied by several of the WMDs, are also viewed as less 
protective than those required by the Corps and EPA under the CWA. In particular, unlike the 
Corps and EPA, Florida’s WMDs typically do not require permit applicants to pursue practicable 
alternatives to site development in wetlands, Florida permitting rules also provide little 
protection for uplands surrounding wetlands habitat used by threatened and endangered species. 

The weaknesses in Florida’s permitting programs are exacerbated by a daunting budget deficit in 
excess of $1 billion. Governing Magazine (May 2002). 

5. States Are Unlikely to Effectively Harness Existing Authority Or Enact New Authority to 
Protect Wetlands and Headwaters In the Wake of a Federal CWA Rollback. 


The 32 states that currently lack any independent state permitting programs protecting "isolated" 
waters are highly unlikely to launch effective programs in the wake of the SWANCC decision 
and the ANPRM. While many states have latent authority to enforce water quality standards or 
other state water pollution control statutes, most of them have relied exclusively on the CWA- 
hased § 401 certification and § 402 NPDES permitting programs to enforce these underlying 
state laws. Without CWA § 401 jurisdiction, few states will be able to establish a permitting 
program to limit dredge and fill activity in waters withdrawn from CWA Jurisdiction. 

States that attempt to launch independent state permitting programs to enforce their existing 
water quality standards and other .state water pollution control laws are being challenged legally 
and politically at every turn in attempts to ensure that any CWA rollback constitutes a state 
rollback as well. There is every indication that this trend will continue when and if additional 
states chart this course. Efforts to thwart regulatory gap-filling efforts in both Indiana and North 
Carolina illustrate this trend. 

States are finding it even more difficult to enact entirely new wetlands and waters permitting 
statutes to fill the regulatory gaps left by SWANCC and likely to be left by any new Corps and 
EPA rulemaking. As discussed above, wetlands bills introduced to fill regulatory gaps in the 
aftermath of SWANCC have already failed in several states, including California, Illinois, and 
Delaware. 


As discussed in state summaries above, budget constraints are another key reason why it is 
highly unlikely that states will fill the regulatory gap left by a CWA rollback. 
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6. State Capability to Protect Wetlands. Headwaters, and Downstream Waters from 

Pollutant Discharees Will Be Substantially Weakened If CWA Jurisdiction is Removed 
from Wetlands and Headwaters. 


Mo,st state surface water pollution permitting programs are closely linked to the CWA 
NPDES/402 authority. While they are based on independent state statutes and regulations, those 
statutes and regulations were in many cases enacted or amended to ensure that they met CWA 
NPDES standards. In some states, such as Arizona and Idaho discussed above, the waters to be 
regulated under the state program are expressly limited to federal "waters of the United States." 
Any withdrawal of CWA jtirisdiction will almost certainly be followed immediately by a 
withdrawal of state PDES regulation as well. Additional state PDES permitting programs are 
subject to "no more stringent than federal law'" provisions that arguably could limit the waters 
protected under the state program. See subsection 7, below. 

Even where independent state authority to regulate broader waters of the State is clear, the 
absence of a federal CWA "floor" exposes state pollution control standards to attacks from 
pollutant dischargers seeking to limit state regulation to those waters still regulated as "waters of 
the United States" under the CWA. 

“No More Stringent” Laws Turn Federal Baselines Into State Ceilings. Further Limiting 

States' Capacity to Fill the Regulatory Gaps Eeft Bv a CWA Rollback. 

In addition to the other limitations on state regulatory authority and resources described above, 
many states have statutes or regulations that either prevent or limit the ability of state resource 
protection agencies from adopting environmental standards more stringent than the minimum 
required by federal environmental statutes and regulations. Such provisions could, in some 
instances, be used to limit the waters protected under the state program, turning what was 
intended under the Clean Water Act to be the federal “floor” of protection into the “ceiling.” 

Examples of many of these “No More Stringent” laws are provided below.— In many cases, 
these state laws are not retroactive (or do not appear to be so), or they otherwise may not result 
in an automatic restriction in the waters protected by state law and regulations even if EPA and 
the Corps attempt to limit the waters covered by federal regulations. 

But even where independent state authority to regulate broader waters of the state is clear, 
polluters and development interests will almost certainly renew their attacks on states’ regulatory 
authority and seek to limit state regulation to those waters still defined as “waters of the United 
States” under federal regulations. This would likely restart the “race to the bottom” among 
states that the Clean Water Act itself was meant to end when it came to protection of the 
country’s water resources. 


For another discussion of state "no more stringent" laws, see Environmental Law In.stitute 
“Enforceable State Mechani.sms for the Control of Nonpoint Source Water Pollution,” 1997, 
Appendix A (available at http://www.epa. gov/nps.''elistudv/ l. 
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Broad “No More Strineent” Laws 


Although some state “No More Stringent” laws are media- or resource-specific (e.g., restricting 
enactment of more stringent hazardous air pollutant standards than the federal standards), the 
laws in several states generally prohibit their state environmental agencies from enacting any 
regulation more stringent than the federal laws or regulations.® 

Some states have enacted legislation unconditionally restricting their agencies from 
promulgating any environmental regulations more stringent that federally required. South 
Dakota’s law prohibits the state from enacting rules that are either more stringent than federal 
required or that cover “an essentially similar subject or issue.”® This law not only covers all 
areas of federal environmental regulation, but it is so broad that it could be read to try to block 
any state regulation in an area where a federal program exists on an issue even if it is entirely 
voluntary. Alaska law provides that state regulations addressing areas governed by federal laws 
or regulations may not be more stringent than most federal laws and regulations. — Kentucky 
limits agency authority to promulgate regulations to only when such regulations are “required by 
federal law” and any then “shall be no more stringent than the federal law or regulations.”® 
Tennessee invalidated all environmental requirements placed upon municipalities or counties 
that are more stringent than federal rules.® 

Water-Pollution Related “No More Stringent” Laws 

Arizona Rev. Stat. Ann. § 49-255.01, which establishes the state’s pollutant discharge 
elimination sy.stem program, prohibits the director from promulgating rules more stringent than 
those found either in that statute itself or in the Clean Water Act. Virginia prohibits its state 
water pollution rules from being more stringent than federal regulations under the Clean Water 
Act.® Florida has a similar provision, but includes a procedure for granting exceptions.® In 
addition to its more general probation on state regulations more stringent than federal, Kentucky 


Jerome M. Organ, Limitations on State Agency Authority to Adopt Environmental Standards 
More Stringent than Federal Standards: Policy Considerations and Interpretive Problems, 54 Md. 
L.Rev, 1373, 1376 (199.5). 

South Dakota Cod. Laws. Ann. 1-40-4.1. 

AK Stat. Ann. §46.03.365. 

Ky Rev. Stat. Ann. § 13 A. 120(1) (Baldwin 1988 & Supp. 1994). 

" Tenn. Code Ann. § 4-5-225. 

Va. Code Ann. § 62.1-44.15:1 (Michie 1993). 

Fla. Stat. Ann. § 403.804(2) (West 1993). 
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law .specifically prohibits “any effluent limitation, monitoring requirement, or other condition 
which is more stringent than” federally required,— 

North Carolina prohibits effluent standards applicable to animal or poultry feeding operations 
from exceeding federal minimums.— While Iowa prohibits state effluent standards from being 
more stringent than a federal effluent standard, the state allows agencies to establish standards 
for sources that the EPA has not.— Oregon bars its agencies from restricting effluent limitations 
upon nonpoint sources of pollutant discharge resulting from forest operations unless mandated 
under the federal Clean Water Act.— Idaho restricts its agencies from creating W'ater pollution 
regulations more stringent than the Clean Water Act,— 

Both Arkansas— and Iowa— authorize their state agencies to impose more stringent source- 
specific standards than the Clean Water Act, but only to the extent necessaiy to assure 
compliance with the Act's water quality standards. Nebraska has a “no more stringenf’ statute 
regarding the Safe Drinking Water Act— 'and Alabama restricts state regulations regarding 
wellhead protection areas from being more stringent that EPA standards.— 

Exceptions to the State’s Own “No More Stringent” Law 

Some states only allow their agencies to promulgate or adopt environmental regulations more 
stringent than those federally required if they meet heightened evidentiary burdens or special 
procedures. 

Montana provides an exception to its “no more stringent” restrictions if there is a finding after 
public hearing and detailed study that such rules are necessary.— Maine requires a more detailed 
and complex set of justifications and more procedural review if the state intends to adopt more 

Ky.Rev. Stat. § 224,16-050. 

’“N.C.Gen. Stat. 143-215. 

” la. Code Ann, 455B.173. 

’*Ore. Rev, Stat.468B.I10(2). 

”ld. Code 39-3601. 

“ Ark. Code Ann. § 8-4-207(l)(A) (1989). 

Iowa Code Ann. § 455B. 173.2 (1993). 

® Neb. Rev. St § 81-1505 (22). 

" Ala. Code § 22-36-7 (1993). 

Mont. Code Ann. 75-5-203, -309, 80-15-1 10, 
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stringent regulations than the federal requirements.— Florida has a similar provision, and further 
requires approval by the governor and cabinet after review of a costtbenefit analysis.— 

Oklahoma requires an economic impact analysis for environmental rules more stringent than 
corresponding federal requirements,— Ohio requires more disclosure and review for restrictions 
above the federal minimiims.— Pennsylvania and Maryland have Executive Orders requiring a 
compelling state interest or an independent legislative justification to support any deviation from 
federal standards.— Wisconsin has a similar policy promulgated by its Natural Resources Board 
and Utah has a similar legislative requirement.— 

North Dakota prohibits agencies from adopting rules more “stringent than corresponding federal 
regulations or adopt rules where there are no corresponding federal regulations” unless there is a 
written finding after public comment and hearing based upon evidence in the record, that 
corresponding federal regulations are not adequate to protect public health and the environment 
of the state.”- 

Mississippi has a “no more stringent” rule relating to water quality and discharge guidance, but 
allows a state agency to promulgate regulations in the absence of federal standards when 
“necessary to protect human health, welfare or the environment.”— West Virginia allows for the 
Division of Environmental Protection to promulgate more stringent rules than the counterpart 
federal rule or program “reasonably necessary to protect, preserve or enhance the quality of West 
Virginia's environment or human health or safety.”— However, “[i]n the absence of a federal 
rule, the adoption of a stale rule shall not be construed to be more stringent than a federal rule, 
unless the absence of a federal rule is the result of a specific federal exemption.”— 


*’■’ 38 Maine Rev. Stat. Ann. 341-D. 

“ Fla. Stat. 403.061(7)(3I), 403,804(2) (1993). 

" Okla. Stat. Tit. 27 A, § 1-1-206. 

“ Ohio Rev. Stat. 121.39. 

“ Penn. Excc. Order 1996-1. 

™ Wis. Board Pol. 1.52(3) and Utah Code Ann. 19-5-195, 

” N.D. Code § 23-01-04.1.1; .see 54 Md. L. Rev. 1373, 1386. 

Mississippi Code 49-17-34(2). 

"W. Va, Code § 22-1-31 (1994). 

Id. 
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Utah has several media-specific statutes prohibiting promulgation of regulations “more stringent 
than the corresponding federal regulations” absent “a written finding after public comment and 
hearing, , . . that the corresponding federal regulation is not adequate to protect public safety and 
the environment.”— The Tennessee Government Operations Committee has the authority to 
invalidate rules that impose "environmental requirements or restrictions on municipalities or 
counties that are more stringent than federal statutes or rules on the same subject, and that result 
in increased expenditure requirements on municipalities or counties beyond those required to 
meet federal requirements unless” funds have been appropriated to cover the increased 
expenditures.— 

Colorado allows water quality controls to be more stringent than the “corresponding enforceable 
federal requirements” only if it is demonstrated at a public hearing and there is a written finding 
with scientific or technical evidence showing that more stringent state rules are necessary' to 
protect the public health, beneficial use of water, or the environment of the state.— Iowa only 
places limitations on the state agency’s authority to promulgate more stringent water quality 
controls when the EPA has promulgated “an effluent or pretreatment standard pursuant to §§ 
301, 306 or 307 of the federal Water Pollution Control Act.”— 

C, Other Federal Regulatory and Incentive-based Progrsvms Offer Little 
Protection to Fill Gaps Leftby Loss of Cwa .iurisdiction. 

While there are numerous incentive-based programs on the national level that promote the 
acquisition, protection, restoration, or enhancement of certain types of waters, these programs 
were never contemplated as replacements to broad, federal regulatory protection. As a result, the 
programs are insufficiently funded, usually limited to certain types of waters,, and not 
comprehen.sive in their protections. 

I. Swamobuster 

One Federal program that prevents a significant amount of wetland conversion (though it does 
nothing to halt point source discharge.s of pollutants and does little to protect streams) is 
Swampbuster. A “disincentive” provision included in the Food Security Act of 1985, and re- 
authorized as part of every Farm Bill since, Swampbuster requires producers who receive farm 
subsidies, loans, or certain other benefits to refrain from continued drainage of wetlands on 
farms they own or operate. Violators risk the loss of their program benefits. Since the Food 
Security Act contains its own definition of “wetlands,” the SWANCC decision has had no effect 
on Swampbuster implementation. However, there are many limitations to the effectiveness of 


’’ Utah Code Ann. § 19-5- 105(1), (2)(1993). 

Tenn. Code Ann. § 4-5-225 (1994). 

” Colo. Rev. Stat. Ann. § 25-8-202(8)(a) (1994). 
” Iowa Code Ann. § 455B. 173.2 (1990). 
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Swampbuster as a “backstop” to loss of Clean Water Act protections. These are discussed 
below. 

Applies Only to Agricultural Activities 

One of the major limits to Swampbuster as a backstop to loss of Federal Clean Water Act 
protections is that, even if it were completely successful at halting conversion of wetlands to 
agriculture (which it isn’t), it would still only apply to agricultural conversions of wetlands. The 
most recent U.S, Fi.sh and Wildlife Service publication, “Status and Trends of Wetlands in the 
Conterminous United States 1986 to 1997,” estimates that only 26 percent of freshwater wetland 
losses were due to agriculture, while 51 percent were due to urban or rural development (Dahl, 
2000). Sw'ampbustcr can do nothing to halt the 74 percent of wetland losses that are not caused 
by agricultural activities. 

Applies Only to Wetland Conversion 

Swampbuster does little to halt the destruction of non-wetland waters for agricultural purpo.ses. 
Producers are free to channelize, pipe and/or armor streams or ditches without incurring 
violations of Swampbuster, Further, as a wetland conservation program, Swampbuster does not 
address point source discharges of pollutants or oil spill liability in any type of waters, 

Many Loopholes 

Pressure from producers for “flexibility” in implementation of Swampbuster led to amendments 
in the 1990 and 1996 farm bills to allow producers to drain wetlands under certain “minimal 
effects” and “minimal effects with mitigation” exemptions. These special exemptions were 
designed to allow producers to drain so-called “nuisance” wetlands — wetlands that were 
preventing them from turning their tractor around, entering certain fields, etc. However, as 
implemented, the minimal effects exemptions are quite broad. Reliance on “mitigation” of 
wetland impacts through restoration of wetlands efsewhere is likely resulting in a significant net 
loss of wetlands as NRCS has little experience with wetland mitigation and anecdotal evidence 
seems to indicate that mitigation projects mostly involve creation of ponds in upland areas. 

Lack of Enforcement 

Very few producers have lost federal benefits for violations of Swampbuster. That does not 
mean to imply that violations do not occur. In fact one of the biggest complaints associated with 
the Swampbuster program is that it is not well enforced, leaving “cheaters” to benefit and those 
who abide by the restriction at a competitive disadvantage. The penalties for violating the 
provision are not severe enough to serve as a disincentive to many producers. Since 1990, if a 
producer converts a wetland for the purpose of crop production, they may lose USDA program 
benefits only until the wetland functions are “restored.” If the Farm Sendee Agency determines 
that the violation was made unintentionally, they may grant a “good faith” exemption. If such an 
exemption is granted, then the NRCS will help the landowner develop an acceptable mitigation 
plan to restore the wetland functions, which must be completed within one year. If correctly 
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implemented and all conditions are met, the landowner will not lose program benefits. A soon to 
be released study by the Genera! Accounting Office will examine the effectiveness of 
Swampbuster. It is widely expected to reveal a dismal record of compliance and enforcement. 

Is Not Tied to All Federal Benefits 

A damaging legislative precedent was set in 1999, when Congress passed a four-year, more than 
$ 6 billion crop insurance subsidy bill which did not require recipients to comply with 
Swampbuster. This de-coupling of Swampbuster compliance from crop insurance subsidies 
created a perverse incentive for producers to convert wetlands to production — even wetlands 
which would otherwise not prove economically viable to convert. The desire by many in 
Congress and the Administration to move producers away from direct subsidies to agricultural 
producers puts in question the future of Swampbuster, as crop insurance and potentially other de- 
linked programs become the major delivery mechanisms for assistance to producers. 

2. Wetlands Reserve Program 

The Wetland Reserve Program (WRP), offers landowners the means and the opportunity to 
protect, restore and enhance wetlands on their property through a voluntary program 
administered by the USDA Natural Resource Conservation Agency. 

The WRP was mandated by § 1237 of the Food Security .Act of !985(PL99-I98) and amended 
by subsequent farm bills in 1990, 1996 and 2002. Since its enactment, the program has made a 
major contribution toward restoring wetlands and contributing to the goal of “no net loss” of 
wetlands. At the close of FY 2002 1,276,619 acres, involving 6,791 projects were under 
easement. However, actual wetland acres protected may be significantly less because program 
rules pemiit up to 6 acres of non-wetland buffer area for each acre of w'etland. 

We are fully supportive of WRP and urge continued increases in program levels. Flowever, 
despite WRP’s value in allowing restoration of formerly drained wetlands, we take exception to 
the suggestion that the program will provide significant protection to those “isolated” wetlands 
under the threat of destruction. We offer the following points: 

The majority of acres enrolled in WRP were areas that were not previously subject to 404 permit 
requirements. They are areas that had been significantly manipulated for agricultural production 
prior to 1985, have lost much of their wetland values, and, in fact, are no longer classified as 
wetlands. On balance WRP has become a wetland restoration program rather than one that 
protects current wetlands needing no restoration or enhancement. WRP acres and 404 permit 
acres in the majority of cases are different areas. Consequently, WRP has little impact on 
protecting “isolated” wetlands. 

Funding levels are inadequate. The Administration’s proposed budget for FY 2004 caps the 
enrollment acres at 178,000. This is 72,000 acres less that authorized in the 2002 farm bill. In 
FY 2002, 4 eligible acres w'ere offered for every acre enrolled, amounting to over 700,000 acres 



513 


Response to Clean Water Act ANPRM Dkt No. OW-2002-0050 

April 16, 2003 page 110 


of potential easements that went unfunded. Interest in the program is high but limited funds and 
a low probability of getting acres enrolled is discouraging program participation. 

Land offered for WRP tend only to be areas that are limited in their economic value. They fend 
to be marginal farming areas producing limited income. They are not those wetland that are 
most threatened by development. WRP cannot compete in the market where land values 
significantly exceed agricultural values. 

The average WRJ^ contract exceeded 1 80 acres in FY 2002. Larger areas are given preference in 
order to control administrative and future oversight demands to assure proper operation and 
maintenance. It is understood that some of these large areas may include several small wetland 
strung together in a single contract. The fact remains that the huge number of small wetlands 
representing an extremely important waterfowl habitat but limited acreage is not being addressed 
by WRP. 

Most WRP acreage is land that was drained for agriculture, but failed to become productive for 
agriculture. It is much more cost effective and ecologically desirable to prevent such wetlands 
from being drained in the first place than to pay farmers to restore them later. 

Not all wetlands restored under the W'RP program are protected in perpetuity. Currently, 77 
percent are in permanent easements, 16 percent in 30-year easements, and 7 percent in 15-year 
agreements (Harry Slaughter - NRCS, personal communication). 

3. Other Farm Bill Conservation Programs 

Several other Farm Bill conservation programs provide incentives to restore or protect wetlands. 
The Wildlife Habitat Incentives Program provides some funding for cost-share agreements to 
restore wetlands and in-stream habitats, however only about 10 percent of the funds for this 
program are used for aquatic habitats. The Conservation Reserve Program and Conservation 
Reserve Enhancement Program (along with the state CREP match) provide some funding for the 
restoration and enrolment of wetlands and some riparian habitats in conservation easements. 
However, the majority of CRP funds are spent on upland habitats and most easements in these 
programs are short-term. Tlie Continuous sign-up Conservation Reserve program also provides 
funding for riparian restoration, however agreements are for only 10-15 years. None of these 
programs protects waters from point-source discharges of pollutants, though some are designed 
to reduce non-point source pollution. These programs, while supported by our organizations for 
their value in providing some wildlife habitat and filtration of run-off, are of little value as 
backstops to loss of Clean Water Act protections. 

4. Partners for Fish and Wildlife 

This program, administered by the U.S. Fish and Wildlife Service has helped to restore 574,800 
acres of wetlands and 4,190 miles of streamside and in-stream habitat since 1987 (Martha Naley 
-- USFWS, personal communication). While we are highly supportive of the program, and hope 
that it receives the requested $9.6 million increase in funding for the FY04 budget, wetlands and 
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streams restored through this program are not usually protected by a legal mechanism, thus are 
vulnerable to future development projects. Additionally, none are protected from point-source 
discharges of pollutants. As such, the program, even if given additional funding, will never serve 
as a significant backstop for loss of regulatory protection. 

5. Coastal Wetlands Restoration Program 

The Coastal Wetlands Conservation grant program has avvarded $32 million to 23 coastal States 
and 1 U.S. Territory. Through this grant program 40,000 acres of coastal wetlands have, or will 
be, acquired, protected, or restored. However these are coastal wetlands that are hopefully not at 
risk of losing jurisdiction under the Federal Clean Water Act, therefore it provides no backstop 
to the loss of Clean Water Act protections for nontidal waters. Further, with a major movement 
underway to raise federal funding to restore coastal Louisiana, it is important to ensure that any 
public investment in this worthy effort is not undermined by accelerated drainage of w'etlands 
and channelization of streams in the upper reaches of the Mississippi River or within Louisiana 
itself - which maintains no state level program to protect wetlands independent of Clean Water 
Act authority. 

6. National Estuary Program 

The National Estuary Program was established by Congress in 1987 to improve the quality of 
estuaries of national importance. The Clean Water Act, § 320 directs EPA to develop plans for 
attaining or maintaining water quality in an estuary. This includes protection of public water 
supplies and the protection and propagation of a balanced, indigenous population of shellfish, 
fish, and wildlife, and allows recreational activities, in and on water, requires that control of 
point and nonpoint sources of pollution to supplement existing controls of pollution. Several 
funding mechanisms are available. This significant and valuable public investment in restoring 
and maintaining the health of our nation’s estuaries will be significantly undermined if upstream 
waters that provide fresh water to these estuaries are contaminated or degraded. 

7. National Wildlife Refuge System 

The National Wildlife Refuge System, in its 100 years of operation has protected some very key 
wetland habitats across the nation as refuges and waterfowl production areas. Nationally, about 
35-40 percent of the refuge system’s 95 million acres (including waterfowl production areas) is 
some type of aquatic habitat (Ken Grannemann - USFWS, personal communication). However, 
new acquisition is not proceeding very rapidly as full funding of the Land and Water 
Conservation Fund has yet to occur. In fact, the President’s budget request for FY 04 represents 
about a 60 percent cut in funding for refuge acquisition despite his promise to fully fund the 
LWCF (Jim Waltman ~ The Wilderness Society, personal communication). Chronic under- 
funding of refuge operations and maintenance programs also preveirts many refuge-owned areas 
from being restored as wetlands, though the President’s request for an increase in this funding 
level for FY04 is certainly welcomed by our groups. 
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While the wetlands already protected within the refuge system enjoy fairly good protection from 
dredge and fill activities, it is not anticipated that new acquisitions will increase significantly 
within the next few years, nor do we anticipate that the small, scattered wetlands and headwater 
streams most at risk from a change in Clean Water Act rulemaking will be targeted for 
acquisition w'ithin the refuge system due to the difficulty in managing such scattered units. 
Additionally, due to resource extraction activities on refuges and lack of protection for many 
upstream waters, refuge waters could be increasingly vulnerable to pollution. Indeed, according 
to the personal e.xperience of National Wildlife Federation Board Member, Gerome Ringo, 
(personal communication) many Louisiana refuges are being contaminated with oil leaking from 
wells on the refuges. Without § 31 1 or OPA protections for these waters, liability for cleanup of 
these spills w'ould lie with the taxpayers. 

8. 5 Star Restoration Program 

With average grants that run about $10,000 per project, the 5 Star Restoration Program is more 
effective at leveraging local funding and labor for stream and wetland restoration and clean up 
programs than it is a major force for long term conservation of aquatic systems. While the 
program has achieved impre.ssive results with small amounts of funding, no long-term protection 
mechanisms are required to ensure that the progress is not eventually reversed. 

9. North American Wetlands Conservation Act 

Through the North American Wetlands Conservation Act, approximately 3.5 million acres of 
wetlands and associated uplands have been affected across the United States since 198.9. Of 
these, about 978,130 acres have been acquired through fee title transactions and another 796,844 
acres are under easement, and the rest not protected by any long term mechanism. Exact records 
are not available regarding how much of the total acreage affected is wetland or other aquatic 
habitat (as opposed to “associated upland”). However the Fish and Wildlife Serv'ice estimates 
that about 25 percent of the acreage affected is aquatic habitat, w)th the remaining 75 percent in 
associated upland.s. Thus about 244,532 acres of wetlands and other aquatic habitats have been 
acquired and another 199,21 1 acres of wetlands are under some type of easement. About 
205,072 acres of wetlands/aquatic habitats have been restored and 275,00 acres of 
wetlands/aquatic habitats have been enhanced for waterfowl use (Joe Moteo - USFWS, email 
and personal communications 4/10/03). While still impressive, these numbers are easily- 
undermined by past and anticipated accelerated future losses of wetlands and other aquatic 
habitats to development and agriculture and their potential pollution from point and non-point 
source discharges of pollution. 

Like other programs, including the Western Hemisphere Shorebird Reserv-e Network, that target 
waterbird conservation within the United States, the NAWCA emphasizes the protection of area.s 
that receive seasonally large concentrations of birds, even though many species make routine use 
of small, “i.solated” wetlands. These areas are frequently single sites found along migratory 
routes (Haig et al. 1998). Even though many species make use of multiple, smaller wetlands, 
protection is rarely afforded to these smaller complexes. Birds are highly mobile, and move, 
often relatively frequently, between multiple sites. Haig el al. (1998) discusses that protecting 
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only one single wetland (which is frequently the case with both NAWMP and WHSRN) ignores 
that fact that individuals make frequent movements between sites. Additionally, most areas are 
managed specifically for target species, thus the entire range of wetland functions, or even 
habitats, is not considered. Furthermore, few streams are protected through this funding. 


D. Conclusion - Federal and State Programs Are Inadequate Back.stops 

As documented above, there is not - by any stretch of the imagination - a serviceable safety net 
to backstop protections provided by the Clean Water Act to all our nation’s waters. The 
extremely spotty protections that exi.st on the state and federal level are wholly insufficient to 
prevent a backslide of the progress we have made as a nation over the past 30 years in cleaning 
up the nations waters. Furthermore, without a sea change in state and other federal programs, 
there is no prospect for such a safety net to develop any time in the foreseeable future. Any 
contraction of jurisdiction under the Clean Water .Act will have measurable, deleterious effects 
on the health of our nation’s W'aters. 


VIIL IMPLICATIONS OF THE CONTEMPLATED JURISDICTIONAL 
ROIXBACK FOR FEDERAL REGULATORY PROGRAMS 

The hitherto unquestioned jurisdictional reach of the CWA provides the legal bedrock on which 
a great number of federal regulatory programs are founded. Some of these are authorized by 
other provisions of the CWA, others have independent statutory bases. In all the cases discussed 
below, any retrenchment of CWA jurisdiction can be demonstrated to lead inexorably to 
reductions in environmental and/or human health protection in other regulatory programs. 

A. Clean Water Act Programs 

1. Oil Pollution Prevention and Response Under CWA S 31 1 and the Oil Pollution Act 

a. Overview of oil pollution protections under the Clean Water Act 

Preventing oil pollution from damaging the nation’s waters and harming public health, wildlife, 
and the economy has been a concern of Congress since long before passage of the Clean Water 
Act in 1972. The Rivers and Harbors Act of 1899 prohibited the discharge of oil and other 
refuse matter from vessels. The Oil Pollution Act of 1924 prohibited “discharges of oil by any 
method. . .into or upon the coastal waters of the United States,” unless permitted as not 
“deleterious” to health or seafood in regulations issued by the Secretary of War. Prior versions 
of the Federal Water Pollution Control Act dating back to 1966 also contained prohibitions on 
the discharge of oil into the navigable waters of the U.S. 
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On June 22, 1969, a floating oil slick on the Cuyahoga River was ignited by welding sparks and 
burst into flames, damaging tw'o railroad trestles. This particular fire on the Cuyahoga captured 
public attention and galvanized national support for passage of the Clean Water Act in 1 972.— 

b. Section 31 1 of the Clean Water Act 

The centerpiece of § 3 1 1 is the congressional declaration that “it is the policy of the United 
States that there should be no discharges of oil or hazardous substances into or upon the 
navigable w'aters of the United States, adjoining shorelines, or into or upon the waters of the 
contiguous zone.”— In order to implement this policy. Congress enacted a prohibition on 
discharges of oil or hazardous substances into waters of the U.S. “in such quantities as may be 
harmful as determined by the President.” 3 1 1 (b)(3). The amount of spilled oil necessary to be 
harmful to the environment is very' small. It includes discharges tliat “(a) Violate applicable 
water quality standards; or (b) Cause a film or sheen upon or discoloration of the surface of the 
water or adjoining shorelines or cause a sludge or emulsion to be deposited beneath the surface 
of the water or upon adjoining shorelines,’® In addition, Congress mandated a series of oil 
spill planning, prevention and cleanup measures. 

Key provisions in §311 include: 

• Mandatory self-reporting of any discharge of oil or a hazardous substance by the owner 
or operator of a discharging facility or ves.sci, § 31 1(b)(5) 

• Authorization for the assessment of administrative penalties against the owner or 
operator of a discharging facility who fails to complv with cleanup pro visions of § 31 1 
(311(b)(6)); 

• A non-discretionary duty for the President to “issue regulations ...establishing 
procedures, methods, and equipment and other requirements for equipment to prevent 
discharges of oil and hazardous substances from vessels and from onshore facilities and 
offshore facilities, and to contain such discharges...” § 311(j)(l) This provision is the 
source of EPA’s authority for requiring subject facilities to develop, maintain and update 
Spill Prevention, Control and Countermeasure (SPCC) Plans. 

In addition, under § 31 1, Congress established the National Oil and Hazardous Substances 
Pollution Contingency Plan (NCP), the federal government’s blueprint for responding to both oil 


™ A fire on the Cuyahoga in 1952 caused $1.5 million in damages. Property damage was not the 
only threat posed by river fires caused by floating oil slicks. In 1952, a low hanging kerosene 
lamp on a tugboat ignited vapors “lying above an extensive accumulation of petroleum products 
spread over the surface” of the Schuylkill River, killing a sailor aboard the tug. See Keman v. 
American Dredging. 355 U.S. 426, 427 78 S.Ct. 394, 395, 2 L.Ed.2d 382 (1958). 

Section 3 11 of the 1972 amendments to the FWPCA was largely drawn from the Water 
Quality Improvement Act of 1970. 
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spills and hazardous substances releases.®” The NCP “has given rise to regional and local plans 
that govern in some detail the official response to oil and hazardous substance spill 
contingencies.”® 

Section 3 11 (d) authorizes the U.S. to take summary action “whenever a marine disaster in or 
upon the navigable waters of the United States has created a substantial threat of pollution 
hazard to the public health or welfare of the United States, including, but not limited to, fish, 
shellfish, wildlife and the public and private shorelines and beaches. In addition, § 3 1 i(e) 
authorizes the President to require the U.S. attorney in the relevant judicial district to seek 
judicial relief to abate any “imminent and substantial threat.” Finally, §§311 (f) and (g) provide 
for the allocation of cleanup costs to the responsible owner or operator of a facility, including 
natural resource damages. 

c. The Oil Pollution Act of 1990 

In Januar}' 1988, a 4-million gallon oil storage tank split apart and collapsed at an Ashland oil 
storage facility in Floreffe, Pennsylvania. Approximately 1 million gallons of the released diesel 
oil ran into an uncapped storm drain that emptied directly into the Monongahela River. The spill 
moved through Pennsylvania, West Virginia and Ohio, polluting both the Monongahela and 
Ohio River ecosystems. Drinking water sources for an estimated 1 million people in 
Pennsylvania, West Virginia and Ohio were temporarily contaminated. Thousands of birds and 
fish were killed as a result of the spill.® 

In March 1989 the Exxon Valdez spilled 10.8 million gallons of crude oil in Prince William 
Sound Alaska, killing an estimated 250,000 seabirds, 2,800 sea otters, 300 harbor seals, 250 bald 
eagles, up to 22 killer W'hales, and billions of salmon and herring eggs,® and costing hundreds of 
millions of dollars in damages to sportsfishing and tourism.® 

Chiefly in response to these disasters. Congress passed the Oil Pollution Act of 1990 (“OPA 
90”), OPA 90 both amended and supplemented § 3 1 1 of the Clean Water Act. The law 
increased EPA’s authority to pursue administrative, judicial and criminal penalties for violations 
of the regulations and for discharges of oil and hazardous substances. In addition, OPA 90 
requires certain facilities to develop plans for responding to a worse case discharge or the 


See EPA’s Oil Program website at http://w'wav.epa.gov/cgi-bin/epaprintonly.cgi. 

William H. Rodgers, Jr., Environmental Law: Air and Water (1986), p 521 . 

*■' See the GAO report requested by Senator Arlen Specter, Inland Oil Spills: Stronger Regulation 
and Enforcement Needed to Avoid Future Incidents (February 1989) GAO/RCED-89-65. 


Q&A from the Exxon Valdez Oil Spill Trustee Council 
(http:.Vww'W.oilspill.state.ak.us/facts/qanda.html) 
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substantial threat of such a discharge. This requirement lead to the development of regulations 
for Facility Response Plans (FRPs).® 

OPA 90 also created a unified federal fund, called the Oil Spill Liability Trust Fund (OSLTF), to 
pay for the cleanup and other costs of federal oil spill response authorized at $1 billion, far 
higher than any of the other funds previously authorized. The Fund makes payments to federal, 
state and Indian tribe trustees to carry out natural resource damage assessments and develop 
plans to restore, rehabilitate, replace or acquire equivalent natural resources; as well as pay 
claims for uncompensated removal costs and damages. The Fund is administered by the Coast 
Guard’s National Pollution Funds Center. 

Although the Valdez and Ashland spills were the high profile spills that pushed Congress to act 
to strengthen protections for the nation’s waters against oil pollution, they W'ere only two of the 
thousands of spills that had occurred in the previous years. Between 1980 and 1986, some 80 to 
91 million gallons of oil spilled into U.S. waters— and according to GAO, between 1980 and 
1989 there were 3,910 oil spills form land-based pipelines that released nearly 20 million gallons 
of petroleum into U.S. waters, nearly twice as much as was released by the Exxon Valdez spill.® 
Congress had full knowledge of the scope of oil spills across the country and acted accordingly 
in strengthening the Clean Water Act in order to improve the federal capability to implement the 
exi.sting prohibitions on unpermitted discharges of oil into the nation’s W'aters or onto their 
.shorelines. Congress took no steps to re.strict the historic understanding of the scope of the 
Clean Water Act in 1990, nor to reverse court decisions that interpreted the scope of § 3 1 1 
broadly to incliicle small, non-navigable and non-perennial streams and tributaries.® 

d. Courts have interpreted the scope of §3 1 1 of the Clean Water Act broadly 

While the Cuyahoga River, Prince William Sound and Monangahela River are all traditionally 
navigable waters, the phenomenon of oil spills, and their damage to water quality and wildlife 
has never been limited to these waters. And, as courts have found repeatedly over the years, 
Congress did not intend to limit the protective scope of the Clean Water Act only to discharges 
of oil directly into traditionally navigable waters. 

In United States v. Ashland Oil and Transportation Co. . 364 F. Supp. 349 (1 973), Ashland was 
charged with failing to report a discharge of 3,200 gallons of crude oil from a pipeline into a 
small non-navigable stream, tributary to Little Cypress Creek, under 31 1(b)(5). A.shland argued 
that the stream was not “waters of the United Stales” because it was not navigable and it did not 

59 FR 34070 (July 1, 1994). 

** NRDC, “No Safe Flarbor: Tanker Safely in America’s Ports” (1990). 

GAO Pollution from Pipelines: DOT Lacks Prevention Program and Information for Timely 
Response . (January 199!) GAO/RCED-91-60. 

* See U.S. v, Ashland Oil and Transportation Co. . 504 F.2d 1317 (1974); United States v. Texas 
Pipe Line Co. . 61 1 F.2d 345 (1979L 
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have a sufficient connection to interstate commerce to be regulated by the federal government 
under the Commerce Clause. The district court rejected Ashland’s argument, stating; 

“The facts before this Court clearly indicate that the discharge of pollutants into this 
stream, and the water quality of the stream itself, have a substantial effect upon and 
connection with interstate commerce. However, this Court is of the opinion that in 
prosecutions under this Act, the government is not required to establish the effect on 
interstate commerce of any particular discharge or of any particular stream. The 
legislative history of the Act is laden witli reports, references and statements supporting 
the widely accepted conclusion that water pollution is a national problem severely 
affecting the health of our people, the welfare of the nation and the efficient conduct of 
interstate commerce. 

With knowledge of this problem firmly in mind, Congress legislated a regulatory scheme for 
"all M’aters in the United States...” Ashland 364 F.Supp at 351 (emphasis in original) 

The district court was upheld by the Court of Appeals for the Sixth Circuit. The court relied 
heavily upon the extensive stipulation of facts filed by the parties. The stipulation stated that 
Little Cypress Creek was a tributary to Cypress Creek which was itself a tributary to Pond River 
and Pond River was, in turn tributary to the Green River, a navigable-in-fact water. The parties 
further stipulated that the quality of water in Little Cypress Creek affected the produce of the 
farms that it drains and to which it supplies water. U.S. v. Ashland Oil and Transportation Co. . 
504F.2d 1317, 1320(1974). 

In an extended and thorough discussion of the entire Clean Water Act and its legislative history, 
the Court of Appeals concluded that “Congress’ clear intention as revealed in the Act itself was 
to effect marked improvement in the quality of the total water resources of the United States, 
regardless of whether that water was at the point of pollution a part of a navigable stream.” 
Ashland Oil . 505 F,2d 1317, 1323. The court also carefully examined the serious impacts 
pollution from upstream, non-navigable sources can ultimately have on traditionally navigable 
waters. “Obviously water pollution is a health threat to the water supply of the nation. It 
endangers our agriculture by rendering water unfit for irrigation. It can end the public use and 
enjoyment of our magnificent rivers and lakes for fishing, for boating, and for swimming. These 
health and welfare concerns are, of course, proper subjects for congressional attention because of 
their many impacts upon interstate commerce generally. But water pollution Is also a direct 
threat to navigation - the finst interstate commerce system in this country’s history and still a 
very important one.” Ashland at 1325-1326. 

The court took judicial notice of repeated fires on both the Rouge and Cuyahoga Rivers and 
observed: “Such pollution is an obvious hazard to navigation which Congress has every right to 
seek to abate under its interstate commerce powers.” The court made clear its understanding of 
the connection between “upstream” pollution of non-navigable waters and their impacts on 
downstream navigable waters: “It would, of course, make a mockery of those powers if its 
authority to control pollution was limited to the bed of the navigable stream itself. The 
tributaries which join to form the river could then be used as open sewers as far as federal 
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regulation was concerned. The navigable part of the river could become a mere conduit for 
upstream waste.” Ashland at 1326 

A similar issue was addressed in United States v. Texas Pipe Line Company . 528 F. Supp. 728 
(1978). That case involved the spilling of 575 barrels into an unnamed tributary of Caney Creek 
in Atoka County, Oklahoma. Texas Pipe Line challenged its liability for the discharge, in part, 
on the grounds that the discharge of oil was not into “navigable waters of the United States” 
within the meaning of the Clean Water Act. 

The di.strict court noted that Caney Creek joins Clear Boggy Creek which in turn drains into the 
Red River. Although the record indicated that the unnamed tributary that received the discharge 
was flowing at the time of the di,scharge, it was not established whether Caney Creek, Clear 
Boggy Creek or the Red River were flowing at the time of the discharge. Texas Pipe Line . 528 
F.Supp at 73 1 . Texas Pipe Line contended that for the discharge to be jurisdictional under the 
Act, the government had to prove that the unnamed tributary, Caney Creek, Clear Boggy Creek 
and the Red River were ail flowing into each other at the time of the discharge into the unnamed 
tributary. 

The court rejected defendant’s claim, finding that the Act’s provisions applied to “the tributaries 
of navigable waters and this is so regardless of whether there is a continuous flow of water from 
the point of an oil .spill, through any intermediate tributaries and eventually into navigable waters 
at the specific time of the spill.” 

The district court’s decision was upheld by the Court of Appeals for the Tenth Circuit, holding 
that “it makes no difference that a stream was or was not at the time of the spill discharging 
water continuously into a river navigable in the traditional sense.” United States v. Texas Pipe 
Line Co.. 61 1 F.2d 345, 347 (1979). 

Thus, in the context of oil spill pollution, federal courts have long held that discharges into non- 
navigable tributaries, including intemiittent or ephemeral tributaries, are subject to the 
jurisdiction of the Clean Water Act. The judicial opinions by the Courts of Appeals discussed 
above are still good law. There is nothing in the holding of SWAA'CC to suggest that the 
Supreme Coun intended, in ruling narrowly on an assertion of jurisdiction based solely upon use 
by migratory birds, to sweep away thirty years of jurisprudence addressing Congress’ intent or 
authority to prohibit and prevent discharges of oil and other pollutants into waters of the United 
States, including those that are non-navigable, intermittent or ephemeral, man-made, or lacking a 
direct surface connection to downstream waters. 

e. An Ongoing Flood of Oil Spills 

The few reported cases involving discharges of oil into waters of the United States are just the 
tip of the iceberg in considering how many such spills actually take place around the country. 
EPA recently estimated in testimony before Congress that there are approximately 24,000 oil 
spills each year, and “well over half’ of those occur within the inland zone. In addition, the 
agency estimated that “[o]n average, one spill of greater than 100,000 gallons occurs every 
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month from oil storage facilities and the entire transportation network,”— Many of these spills 
are into or near waters placed at risk for loss of Clean Water Act protection by a rulemaking or 
already improperly abandoned under the direction of the Guidance. 

The principal source for tracking the number, type, location and effects of oil spills across the 
country is the Emergency Response Notification System or “ERNS” database. The EITNS 
database is limited in several fundamental respects: it is based upon initial reports of spills and is 
rarely updated or amended based upon later information; because the information is typically 
provided by the owner or operator of the facility, there is some incentive to downplay the 
seriousness of the spill. Nevertheless, even the imperfect anecdotal information provided by 
ERNS provides a useful snapshot of the ty'pes of oil spills that persist across the nation, and the 
importance and value of the Clean Water Act’s requirements for SPCC plans and Facility 
Response plans as well as the liability trust fund for states, federal authority to recover cleanup 
costs from liable owners or operators of facilities, and federal authority to collect penalties and 
conduct facility inspections. 

Here are just three of the spills described in the ERNS database from 2002—: 

On December 19, 2002, 7,500 gallons of Number 2-D fuel oil discharged from an oilAvater 
separator when a tank truck operator accidentally filled the oil/water separator instead of the 
facility’s holding tank. 3,000 gallons of the material entered French Creek in Avon, Ohio. 

On January 10, 2002, 1,300 gallons of number two fuel oil was spilled in Memphis, TN. The 
materia! was in a generator fuel tank, when the inline fuel filter popped off and allowed the 
materia! to release. The material overflowed secondary containment, flowed across a parking 
lot, and proceeded to enter a storm drain, which drains into the Loosahatchi River. 

On January 9, 2002, 2,500 gallons of number two fuel oil were discovered to have spilled from a 
storage tank when the valve malfunctioned. The failed valve caused one tank to pump into a 
second tank, which caused the second tank and secondary containment to overflow. An 
unknown amount of the material has entered the storm drain, which drains into the Old Muggy 
River. 

The ERNS database also contains reports that illustrate the benefits of the Clean Water Act’s 
requirements for SPCC plans, secondary containment structures, and facility response plans. For 
example, in Galesburg, Illinois, on January 28 of this year, 40,000 gallons of fuel oil was 


” Testimony of Timothy Fields, Jr. Assistant Administrator, Office of Solid Waste and 
Emergency Response before the Subcommittee on Water Resources and the Environment of the 
Committee on Transportation and Infrastructure, U.S. House of Representatives, February 9, 


2000 , 


Reports from the ERNS database can be viewed at the website of the National Response 
Center as National Response Team Incident Summaries. See http://wrvw,nrc.uscg.mil/insum. 
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released from a storage tank due to a pipe failure. All the material was reportedly released into 
secondary containment and there were no offsite impacts. 

One of the most prominent weaknesses of the ERNS database and the National Response 
Summaries is that they rarely report on the damages to water, land, wildlife and public health 
caused by the spills. To our knowledge, no comprehensive repository of such damage 
assessments is available. Nevertheless, it is well understood that the consequences of oil spills 
for wildlife can be devastating, According to EPA, “in the United States there are more than 70 
spills reported on an average day. When oil spills occur, plants and animals will be contaminated 
and some will be unable to survive. Whether they occur in oceans, estuaries, rivers, lakes, 
ponds, or on land, they can affect algae, plants, invertebrates, fish, amphibians and reptiles, 
birds, and mammals. These species and communities are at risk of smothering, hydrocarbon 
toxicity, hypothermia, and chronic long-term effects.”— 

However, it is possible to gain insight into the costs of a small number of spills by consulting 
alternative sources including the EPA Oil Spill Program’s ow'n Oil Spill Program Update. Ihe 
newsletter includes reports of some of the spills reported from EPA’s regional offices across the 
coimtrv' . These reports sometimes contain descriptions of fish kills and other harm to wildlife, 
threats to drinking water supplies and, occasionally injury or death to nearby citizens. For an 
example of the latter, see the July and October 1999 Updates, describing three fatalities resulting 
from the Olympic pipeline leak of 277,000 gallons of fuel and subsequent explosion along 
Whatcom Creek in Bellingham, Wa.shington on June 10, 1999. 

In addition, we believe that each of EPA’s regional offices is likely to have many spill reports, 
photographs and other records that would themselves paint a powerful portrait of the extent to 
which oil spills pose a persistent threat to the integrity of the nation’s waters as well as their 
harm to public health and wildlife. 

In short, 30 years after the passage of the Clean Water Act, there is an ongoing epidemic of oil 
spills across the country. Spills into wetlands, seasonal streams and non-navigablc tributaries 
continue to harm public health and the environment. In light of this reality, it defies common 
sense or understanding that the agencies would even contemplate withdrawal of existing Clean 
Water Act protections from any of the nation’s waters. 

f Current Legal Challenges to the New SPCC Rules 

spec plans are the regulatory centeipiece of the Oil Program’s effort to meet the goal of § 31 1 
to prevent oil spills from storage facilities into (or near) the nation’s waters. The initial 
regulations requiring certain facilities to develop Spill Prevention, Containment and 
Countermeasure (SPCC) plans to prevent any discharge of oil into or upon navigable waters of 


EPA Office of Emergency and Remedial Response, “Understanding Oil Spills and Oil 
Response” p.2!. (December 1999) EPA 540-K-99-007 
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the United States or adjoining shorelines date from 1973.—' Although proposed revi,sions and 
clarifications were published by EPA in 1980, 1991, 1993 and 1997—, an update to the original 
spec rules was only finalized in July 2002.— For a facility to be subject to the SPCC rule it 
must 1) be non-transportation-related; 2) must have an aggregate aboveground storage capacity 
greater than 1,320 gallons or a completely buried storage capacity greater than 42,000 gallons; 
and 3) there must be a reasonable expectation of a discharge into or upon navigable waters of the 
United State.s or adjoining shorelines.— 

In addition to the written spill prevention plans, SPCC regulations contain provisions for covered 
facilities to use various methods of preventing and controlling oil spills including; tank leak 
detection systems, spill/overfill protection, pipe external protection, secondary containment, as 
well as forma! training of employees. 

EPA has determined that a facility’s compliance with even one of four SPCC provisions: (1) 
tank leak detection systems; (2) .spill/overfiil protection systems; (3) pipe external protection; 
and (4) secondary containment “had a significant effect on reducing the annual number of oil 
spills, the annual total volume of oil .spilled, the annual total costs of cleaning up the spilled oil, 
and the degree of off-site migration.”— 

The American Petroleum Institute (API), Marathon Oil, and the Petroleum Marketers 
Association have filed legal challenges against the July 17, 2002 SPCC rule. In their complaints, 
both API and Marathon Oil argue that the revi.sed SPCC rule reaches too far, regulating facilities 
that are outside the scope of the Clean Water Act. In its complaint, API argues that, “[ujnder the 
reasoning of the Supreme Court, necessary to its decision in SIVA^/CC, the term ‘navigable 
waters’ extend only to waters that are, have been, or could reasonably be made, navigable in fact 
(’traditional navigable waters’) and wetlands adjacent to traditional navigable waters.” API 
further asserts that, becau.se the definition of “navigable waters” in the 2002 SPCC rule includes 
waters that “lie across the border of two states” or whose “’use”’ could affect interstate or 
foreign commerce, it is in excess of the Administrator’s authority under the Clean Water Act. 

Marathon Oil does not base its assertion that EPA has overstepped its jurisdictional authority on 
the SWANCe decision. Rather, it simply as.serts that the definition of “navigable waters” 
“extends only to waters that are, have been, or could reasonably be made, navigable in fact 

” 38 FR 34164 (December 11, 1973). 

” 56FR 54612 (October 22, 1991), 58 FR 8824 (February 17, 1993), 62 FR 63812 (December 2, 
1997). 

67 FR 47042 (July 17, 2002). 

US EPA, Spill Prevention, Control and Countermeasure (SPCC) Regulation: A Facility 
Owner/Operator’s Guide to Oil Pollution Prevention (undated). 

US EPA, Results of 1995 Survey of Oil Storage Facilities (July 1996), "Analysis of the 
Effectiveness of EPA 's SPCC Program on Spill Risk” p. 4. 
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(’traditionally navigable waters’) and wetlands adjacent to navigable waters.” Marathon then 
asserts that because the definition of “navigable waters” in the SPCC rule reaches beyond 
traditionally navigable waters and their adjacent wetlands, that the rule exceeds the 
Administrator’s authority under the Clean Water Act. 

Thus, API and Marathon Oil are reading the Supreme Court’s holding regarding the assertion of 
Jurisdiction over intrastate, non-navigable, “isolated” waters solely upon their use by migratory' 
birds as justification for removing all federal protections from oil spills for all waters that are not 
traditionally navigable, including interstate waters. This is, of course, an extreme and absurd 
reading of both the SWANCC decision and the intent of Congress. 

Perhaps even more troubling than the legal claims filed by API and Marathon Oil concerning the 
jurisdiction of the CWA is the fact that EPA has taken comment upon a proposal to postpone the 
compliance deadline for the regulatory provisions of the 2002 SPCC rule for at least one year, 
and entered settlement discussions with the plaintiffs that could, among other things, “resolve” 
the i,ssue of the SPCC rule’s Juri,sdiction. 

If the argument of API, Marathon Oil, and all the other regulated industries that seek to escape 
the Clean Water Act’s requirements, is accepted by EPA and the Corps in settlement 
discussions, or in the course of a ruletuaking on the definition of “waters of the United States,” 
or by a federal court as a result of litigation, the effectiveness of the oil spill provisions of the 
Clean Water Act will be dramatically curtailed as previously regulated facilities abandon or fail 
to adopt spill prevention measures and response plans. In addition, the oil spill cleanup and 
restoration costs for states could increase, as they arguably would no longer have access to the 
oil spill trust fund to reimburse cleanup costs for spills into waters that arc no longer considered 
“waters of the United States.” 

The jurisdictional claims of API and Marathon Oil are without merit. EPA should vigorously 
contest the oil industry'’s challenge to the agency’s jurisdiction under the Clean Water Act. 

g. Potential Impacts of Withdrawing Jurisdiction for Prevention of Oil Spills: Some 

Questions to Consider 

We are concerned that EPA has not thoroughly considered the potential consequences of 
withdrawing Clean Water Act authority, including the provisions of § 3 1 1 , from currently- 
protected waters. Considering only the withdrawal of provisions of § 3 1 1 from any of the waters 
that have historically been protected under the Act raises significant questions. For example, for 
spills into waters no longer protected (or their adjoining shorelines), will mandatory reporting 
requirements still apply? If not, is there a substitute mechanism in place to ensure that some 
state or federal authority is notified of the spill? Will EPA retain authority to conduct cleanups 
that pose an imminent and .substantial hazard as it currently does under § 31 1(d)? Will EPA 
retain the authority to recover cleanup costs, including natural resource damages, from owners or 
operators for discharges into non-jurisdictional waters? 
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Will states and tribes be able to obtain reimbursement through the OSLTF for the costs of clean 
up and restoration of waters (including natural resource damages) polluted by oil spills that are 
no longer considered “waters of the United States?” Will EPA retain authority to levy 
administrative penalties, or collect civil or criminal penalties for future discharges into non- 
jurisdictional waters? W'ill EPA have inspection authority for facilities that are no longer 
sufficiently close to jurisdictional waters to pose a reasonably likely threat of discharge? How 
will the national, regional and local contingency planning structures be affected by withdrawal 
of jurisdiction from a large class of the nation’s waters? 

Based upon the litigation discussed above, vve anticipate that any change to the existing rules 
governing jurisdiction of § 31 1 will result in aggressive litigation by the oil industry and others 
to interpret the “new” definition of “waters of the United States” as narrowly as possible. The 
regulated community could argue that, for any spills that occur in waters no longer considered 
“vvaters of the United States,” none of the provisions of 3 1 1 apply. Has EPA thoroughly 
considered the consequences for the environment of opening up this Pandora’s box? 

What will be the likely effects on the economy and the environment from increased and 
unregulated oil spills? What harm docs the agency anticipate for the public, either via fires and 
explosions from oil on our waters, or from poisoning of drinking water supplies? What will be 
the impacts to wildlife, including threatened and endangered species of increased oil spills? 

1-Iow will water-dependent businesses and local, state, regional and national economies be 
affected by oil spills threatening the viability of recreational waters, waters containing fish and 
shellfish, and waters that draw tourism? 

What will be the costs paid by the American taxpayer? In our view, it seems likely that taxpayers 
could suffer at both the state and federal levels. Federal authority to recover cleanup costs 
directly from the owner or operator responsible for spills into waters of the United States could 
shrink along with the scope of the definition of waters of the U.S, As a result, the citizens whose 
water may increasingly be fouled by oil spills will be required to foot more of the bill for 
cleaning up those oil spills into “isolated” waters. 

We urge EPA to consider these questions seriously and fully evaluate the potential consequences 
of withdrawing existing Clean Water Act protections from oil spills for an unspecified number 
of the nation’s waters. 

h. Oil Pollution in the United States: Back to the Future? 

If EPA abandons protection from oil spills for an undetermined class of wetlands, streams, ponds 
and other waters, oil pollution in traditionally navigable waters is sure to increase. Future spills 
into headwaters, intermittent streams, non-navigable tributaries or wetlands, whether or not they 
are arbitrarily and unscientifically classified as “isolated” by EPA and the Corps, will ultimately 
flow back down into the pseudo-protecled “traditionally navigable waters.” Eventually, the oil 
will reach the Cuyahoga, Rouge and Monangahela Rivers and hundreds of other navigable 
rivers, bays and other waters, possibly even Prince William Sound. There they will poison 
drinking water, kill wildlife and, possibly, burst into flame. We will have come full circle. 
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2. Implications for Clean Water Act § 401 Certification Program 

Prior to enactment of the Federal Water Pollution Control Act (FWPCA) Amendments of 1 972, 
federal efforts to control water pollution primarily centered on assisting states in the 
identification and attainment of water quality standards. Difficulties in establishing scientifically 
reliable and legally defensible abatement requirements for point sources led Congress to shift the 
focus of vvater pollution control efforts to technology-based effluent limitations. The pre-1 972 
water quality standards system was preserved, however, both as a measure of program 
effectiveness and as a guide to the extensive water quality planning process established by the 
CWA. Water quality standards also serve as a secondary tool for regulating point source 
discharges. 

Section 401 fits into this scheme by requiring “any applicant for a Federal license or permit for 
conducting any activity . . . which may result in any discharge to the navigable waters” to secure 
from the state in which the discharge originates a certification that the discharge will comply 
with several provisions of the CWA related to effluent discharge limitations and water quality 
standards. If the state denies water quality certification, the federal permitting agency may not, 
regardless of other considerations, grant the applicant a permit for the proposed activity. The 
states’ most important role in the § 401 certification process - because the states may not impose 
their own technology based effluent limitations and performance standards unless they are more 
stringent than EPA’s requirements - is to determine whether an applicant for a federal license or 
permits has demonstrated compliance with state water quality standards and, if not, to deny or 
“condition” certification so that the activity will comply with those standards. 

In addition to dramatically limiting the reach of the 402, 404, and TMDL programs, restricting 
the jurisdiction of the Act will cripple the states’ ability to manage their waters when affected by 
federally permitted or licensed activities. And the states covet their § 40! authority. Last 
summer, for instance, the Western Governors’ Association unanimously passed a policy 
resolution which makes it abundantly clear how much the We.stern states rely on their ability to 
condition federally permitted projects to prevent state water quality .standards from being 
violated by federal activities.— As the Western Governors noted last summer in response to 
proposed amendments to the CWA that would have limited the reach of § 401 : 

[sjtate involvement in administration of the Clean Water Act is essential to assure that 
local goals are met at the same time that water quality is protected. States consider land 
use, economic development, and other locally-adopted policies in their decisions 
regarding the allocation of the privilege to discharge waste. Nonnally, no one discharger 
is given the privilege to use up all the capacity of a water body to assimilate potential 
discharges; to do so would result in prohibitive pollution-abatement costs for other 
potential dischargers, thereby curtailing much desired development. . . . 


— Western Governors’ Association, Policy Resolution 02-04, State Authority Regarding the 
Federal Hydropower Licensing Process, June 25, 2002. 
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Congress should refrain from weakening or removing a vital tool for states to influence 
[federally permitted and licensed activities] within their borders and upon their waters. 
Section 401 of the CWA is operating as it was intended and should he retained without 
amendment. 

Certification authority under § 401 of the CWA is especially important at this time. Our 
states are working closely with federal and private partners to restore fish populations 
under the Endangered Species Act and, in the face of consent decrees, to develop total 
maximum daily (pollutant) loads (TMDLs) for discharges into state waters so as to bring 
them into compliance with water quality standards. It almost goes without saying that by 
eliminating coverage under 401 for so called “isolated” waters and wetlands or for 
intermittent and ephemeral waters and wetlands, the administration will undermine the 
states’ ability to restore endangered fish species and balance pollutant loadings under the 
CWA's TMDL program. But it hasn’t gone without saying: the Western Governors 
have clearly signaled in this unanimous, non-partisan resolution that maintaining the 
reach and authority of § 401 is a very high priority for them. 

But the importance of the water quality certification authority is not limited to the Western 
states. The National Association of Attorneys General adopted a resolution in the spring of 1998 
in response to proposed amendments to the CWA’s § 401, and could not have been more clear, 
re.solving that the National Association of Attorneys General: 

Reaffirms NAAG’s support as expressed in the 1991 resolution for the States’ broad 
authority in certifying federally licensed projects’ compliance with state programs 
authorized under the Clean Water Act; 

Supports legislation that preserves the current scope of the Clean Water Act, assuring 
that the States may continue their comprehensive administration of their authorized water 
quality programs; 

Opposes any legislation which would limit or hinder the States’ authority and 
application of ^ 401 of the Clean Water Act 

It would be especially incongruous for EPA to pull the rug from under the states on this score, 
given that during the prior Bush administration, it went to great lengths to stimulate the use of § 
401 by the states to protect wetlands. In its publication Wetlands and 401 Certif cation, 
Opportunities and Guidelines for Stales and Eligible Indian Tribes (April 1 989), EPA stressed 
the importance of the 401 process to states and eligible tribes, urging them to take advantage of 
federal water quality certification to protect their wetlands. It recommends a host of actions and 
provides a wealth of information to aid them in doing so, including advice on jurisdiction, the 


— National Association of Attorneys General, Resolution Supporting the Stales ’ Authority 
under Section 401 of the Clean Water Act 2 (Spring Meeting, March 11-13, 1998, Washington, 
D.C.). 
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scope of review, appropriate conditions, and developing 401 regulations. The agency couldn’t 
have been more emphatic about the critical role of 40! : 

Clearly, the integrity of waters of the U.S. cannot he protected by an exclusive focus on 
wastewater effluents in open waters. While the federal § 404 program addresses many 
discharges into wetlands, and other federal agencies have environmental review 
programs which (sic) benefit wetlands, these do not substitute for a State’s 
responsibilities under § 401. A State’s authority under § 401 includes consideration of a 
broad range of chemical, physical, and biological impacts. The State’s responsibility 
includes acting upon the recognition that wetlands are critical components of healthy, 
functioning aquatic systems. 

In States without a wetlands regulatory program, the water quality certification process 
may be the only way in which a State can exert any direct control over projects in or 
affecting wetlands. It is thus critical for these States to develop a program that fully 
includes wetlands in their water quality certification process. 

But even in States which (sic) have their own wetlands regulatory programs, the water 
quality certification process can be an extremely valuable tool to protect wetlands. First, 
most State wetland regulatory laws are more limited in the wetlands that are subject to 
regulation than is the Clean Water Act. The Clean Water Act covers all interstate 
wetlands; wetlands adjacent to other regulated waters; and all other wetlands, the use, 
degradation or destruction of which could affect interstate or foreign commerce. This 
definition is extremely broad and one would be hard pressed toflnda wetland for 
which it could be shown that its use or destruction clearly would not affect interstate 
commerce. Federal jurisdiction extends beyond that of States which (sic) regulate only 
coastal and/or shoreline wetlands, for instance. And in States that regulate inland 
wetlands, often size limitations prevent States from regulating wetlands that arc subject 
to federal jurisdiction.— 

We cannot say it better than the states or EPA. “Clearly, the integrity of waters of the U.S. 
cannot be protected by an exclusive focus on wastewater effluents in open waters,” and the states 
cannot protect their water quality standards if federally permitted or licensed activ ities affecting 
so called “isolated” wetlands or intermittent or ephemeral streams can go forward without 
review and conditioning authority by the states. 

3. Implications for Clean Water Act S 402 Permitting Programs 

Changing the definition of “waters of the United States” would have devastating impacts on the 
NPDES program, the principal CWA regulatory program to control discharges of pollutants into 
waterways. The NPDES program is viewed as the most successful of CWA programs, estimated 


— Environmental Protection Agency, Wetlands and 401 Certification: Opportunities and 
Guidelines for States and Eligible Indian Tribes (Office of Water (A-104F)(April 1989), at 6, 9 
(footnotes omitted; emphasis in bold added, other emphasis in original). 
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by EPA in 1989 as responsible for reducing discharges by point sources of toxic organic 
pollutants by 99% and of toxic metals by 98%.— More recent EPA data contained in its draft 
Effluent Guidelines Strategy estimate that Clean Water Act technology standards implemented 
through the NPDES permitting program: 

Prevent discharge of almost 700 billion pounds of pollutants 
each year. Of this total over 1 billion pounds are toxic pollutants 
such as heavy metals, over 470 billion pounds are nonconventional 
pollutants such as nutrients and salts, and almost 220 billion pounds 
are conventional pollutants such as suspended solids. These, pollutants 
include chemicals known to cause or contribute to cancer, impact 
reproductive health, hinder mental and motor development in children, 
impact the central nervous system, and damage major organs such as the 
liver and kidney.— 

There are several ways in which the NPDES program is linked to the definition of waters of the 
United States, including in the definition of “discharge of a pollutant,” 33 U.S.C. § 1362(12), 
which then links with the prohibition on unpermitted discharges in § 301(a) and with the 
permitting authority in § 402(a). 33 U.S.C. §§ 1311(a), 1342(a). 

There is currently no systematic way to link current NPDES permit holders (or even major 
dischargers) to the types of waters that are at risk of losing protection in a federal rulemaking. 
That information could be made available by the federal government through linking USGS’s 
National Hydrography Database with the Permit Compliance System (PCS) or, even better, the 
Enforcement and Compliance History Online (ECHO) database that is available on-line and 
searchable by the public, but the federal government has not yet done so. EPA should analyze 
and make public all information available through federal databases that would identify NPDES 
dischargers into waterbodies that may lose protection as a result of a rulemaking. Since a 
number of industries argue that the definition of waters of the United States should be limited to 
navigable-in-fact waters and immediately abutting wetlands,— information on NPDES 
dischargers into all other types of waters should be collected and made public in a searchable 
database. 


— EPA, Report to Congress: Water Quality Improvement Study, Office of Water Regulation 
and Standards (1989), pp. 7-8. 

— U.S. EPA, Draft Strategy for National Clean Water Industrial Regulations, 
www.epa.gov/guide.strategy. 

— See., e.g . V.S. Albrecht and S.M. Nickelsburg, “Could SWANCC be Right? A New Look at 
the Legislative History of the Clean Water Act,” 32 ELR 1 1042 (Sept. 2002); Comments of 
Pacific Legal Foundation, “Regarding the United States Environmental Protection Agency and 
United States Army Corps of Engineers’ Advance Notice of Proposed Rulemaking on the Clean 
Water Act Regulatory Definition of “Waters of the United States,” April 17,2003 [sic]. 
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While we therefore cannot begin to estimate the full environmental and human health impacts of 
abandoning these waters to unlimited pollutant discharges, we certainly know that doing so will 
pollute those waters and everything to which they are hydrologically connected with toxic 
pollution, oil and grease, oxygen depleting substances, and other substances that will adversely 
impact human health and the environment. 

Based on the limited information we have so far, however, there are thousands of NPDES permit 
holders authorized to discharge into waters that are potentially affected by this rulemaking, 
including intermittent and ephemeral streams, nontidal non-adjacent wetlands, creeks that are not 
navigable in fact, natural ponds, manmade conveyances, etc. For example, the state of Missouri 
estimates that 82.5% of its NPDES permittees discharge into unclassified streams that are 
intermittent or ephemeral.— Missouri also notes that “many headwater and intermittent 
streams have regulated sewage discharge permits associated with them.”— California notes 
that “many [municipal, industrial, stormwater, and confined animal] discharges are to ephemeral 
and intermittent (“effluent —dominated”) streams,” and that “any effluent discharged into an 
ephemeral or intermittent stream will eventually drain to navigable waters.”— In addition, an 
employee of the California Regional Water Quality Board (based on this individual’s expertise, 
but not speaking for the agency as a whole) identifies the California Mojave River Fish 
Hatchery, Victor Valley Wastewater Reclamation Authority, and several phase II stormwater 
communities (County of San Bernadino, City of Victorville, County of Los Angeles, and City of 
Lancaster) as current NPDES dischargers that will be potentially outside the scope of Clean 
Water Act protection under this rulemaking. 

We provide detailed information on one type of NPDES discharge that will almost certainly be 
affected by a rule change -- concentrated animal feeding operations. 

Environmental and Public Health Impacts of Discharges from CAFOs 

Today, large-scale industrial animal factories, which raise millions of animals and produce over 
500 million tons of waste annually, dominate animal production in the United States.— The 
proliferation of concentrated animal feeding operations (CAFOs) has resulted in significant 
environmental degradation and threats to public health. 


— Comments of Missouri Department of Natural Resources on OW-2002-0050 (March 5, 
2003), p.l. 

— Comments of Missouri Department of Conservation on OW-2002-0050 (March 12, 2003), p. 


— Comments of California State Water Resources Control Board on OW-2002-0050 (March 
14, 2003), p. 9. 

— See preamble. National Pollutant Discharge Elimination System Permit Regulation and 
Effluent Limitation Guidelines and Standards for Concentrated Animal Feeding Operations 
(CAFOs); Final Rule, 68 Fed. Reg. 7176, 7179 (February 12, 2003). 
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Nutrient pollution threatens the future of this country’s waterways. Excessive nutrients are 
responsible for almost twenty percent (20%) of reported water quality problems in impaired 
rivers and streams and fifty percent (50%) of impaired lake acres.— Nutrients in animal manure 
cause eutrophication and toxic algal blooms that harm recreational waters, kill fish, and alter the 
species composition of our coastal fisheries.— CAFOs contribute to water pollution when waste 
lagoons break, spill, or fail, releasing wastewater into rivers, lakes, and streams.— In fact, over 
1,000 spills occurred at feedlots in just ten states between 1995 and 1998, resulting in the death 
of more than 13 million fish.— In addition, outbreaks of the toxic microbe, Pfiesteria piscicida, 
have been linked to nutrient pollution from animal waste in North Carolina and Maryland.— 
Pfiesteria has killed over a billion fish in coastal waters in North Carolina alone.— Discharges 
of animal waste from CAFOs also contribute to the “dead zone” in the Gulf of Mexico, more 
than 8,000 square miles of water devoid of sufficient oxygen to support aquatic life,— 

Many CAFOs were established without an adequate land base to make environmentally sound 
use of manure as nutrient inputs for agricultural operations. As a result, CAFOs often 
chronically over-apply nutrients, salts, and other waste components, leading to significant 
surface and ground water degradation and soil deterioration.— The Natural Resources 


— See U.S. Environmental Protection Agency, National Water Quality Inventory: 2000 Report 
to Congress (2002). 

— See generally, Robbin Marks, Cesspools of Shame. How Factory Farm Lagoons and 
Sprayfields Threaten Environmental and Public Health, NRDC and the Clean Water Network 
(July 2001). 

— See generally, Merritt Frey et al. Spilling Swill, Clean Water Network (1999). 

— See Merritt Frey, Spills and Kills, Manure Pollution and America’s Livestock Feedlots, 
Clean Water Network. August 2000. 

— See Minority Staff of the U.S. Senate Committee on Agriculture, Nutrition and Forestry, 
Animal Waste Pollution in America: An Emerging National Problem, Washington, D.C. 
(December 1997), at 10. 

— ' See Southern Environmental Law Center, “Industrial Hog Production: North Carolina,” 
http://www.southemenvironment.org/act_hogs_background.html. 

— See Mark Schleifstein, “Gulf’s dead zone has gone Godzilla, expert says; Oxygen-deprived 
area reaches record size,” The Times-Picayune (New Orleans), July 27, 2001. 

— See Laura Jackson & E. Gilbert, Swine Manure Management Plans in North-Central Iowa: 
Nutrient Loading and Policy Implications, Journal of Soil & Water Conservation, vol. 55, no. 2 
(2000)(study of a six square mile area of Hamilton County, Iowa, found that the land area 
required for agronomic application of phosphorous was 9.4 times the amount of land that was 
being used and 6.2 times the available land); see also J. Schimmel, R. Levins, & D. Keeney, 
Phosphorous Balance in Minnesota Feedlot Permitting, Generic Environmental Impact 
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Conservation Service has identified numerous areas around the country where the nutrient load 
from animal production is significantly out of balance with the available land base.— 
Furthermore, ammonia emissions from open-air lagoons and sprayfields redeposit nitrogen on 
land and waterbodies, adding to nutrient pollution.— 

Withdrawim Jurisdiction over Some Set of Waters Could Legalize Discharges of Animal Wastes 
from CAFOs . 

The Clean Water Act prohibits the discharge of any pollutant except under the terms of a 
permit.— “Discharge of pollutants” is defined as any addition of pollutants from a point source 
into navigable waters.— The Clean Water Act defines a point source as “any discernable, 
confined and discrete conveyance, including but not limited to any ... concentrated animal 
feeding operation, or vessel or other floating craft, from which pollutants are or may be 
discharged.”— Thus, when a discharge comes from a CAFO, it is a point source discharge. 

Large-scale hog, dairy, chicken, and beef operations across the country discharge into 
traditionally navigable rivers, lakes, and streams, but they also discharge into non-navigable, 
intrastate water-S, including wetlands, natural ponds, ephemeral and intermittent streams, and 
larger non-navigable tributaries. While the ANPRM contemplates redefining many of these 
waterways as “isolated” w'aters, and thereby considers pushing these waterways outside the 
protective ambit of the Clean Water Act, by no means are such waterways “isolated.” In fact, 
they serve as integral parts of watersheds, performing essential functions affecting the health of 
water systems. Furthermore, in many areas of the country, CAFOs do not discharge directly to 


Statement on Animal Agriculture in Minnesota: Final Technical Working Paper on Economic 
Structures, Profitability and External Costs. Stale of Minnesota Environmental Quality Board 
(June 29, 2001) (analysis of 3,607 Minnesota feedlot permits indicated that the larger the 
operations, the greater the excess pho.sphorous per acre, Minnesota feedlots are currently over- 
applying 1.4 million pounds of surplus phosphorous every year.). California's 1 998 Clean Water 
Act § 305(b) report listed 41 California ground water basins impaired by salinity, chlorides, 
and/or total dissolved solids from animal operations. State Water Resources Control Board, 

1998 California State Water Resources Control Board (May 1999). 

— See Neal Gollehon et ai, Confined Animal Production and Manure Nutrients, USDA 
Agriculture Information Bulletin No. 771 (June 2001); Robert Kellog, et ai. Manure Nutrients 
Relative to the Capacity of the Cropland and Pastureland to Assimilate Nutrients, USDA Pub. 
No. NFS 00-0579 (December 2000). 

— See Eldridge R. Collins, Jr., Ammonia Emissions From a Large Swine Production Complex, 
The American Society of Agricultural Engineers, Chicago, Illinois (December 18-20, 1990). 

Seen U.S.C. § 1311(a). 

33 U.S.C. § 1362(12)(A). 

33 U.S.C. § 1362(14) (emphasis added) 
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surface water, but rather discharge to groundwater that is hydrologically connected to surface 
water.— Other CAFOs discharge to man-made conveyances such as culverts, dams, canals, and 
agricultural ditches, which drain into larger rivers, lakes and streams and thus can contribute 
substantial pollution loads to our nation’s waterways. 

Federal courts have recognized that discharges from CAFOs to man-made conveyances violate 
the CWA.— Courts have also recognized that CWA jurisdiction extends to discharges from 
CAFOs into groundwater that is hydrologically connected to surface water.— Clearly, 
redefining the scope of navigable “waters of the United States” under the CWA could undermine 
federal regulation oversight of these facilities and the ability to both prevent discharges to 
ditches, canals, and groundwater that are connected to surface waters, as well as force 
compliance with no discharge requirements through federal and citizen enforcement action. 

Under current EPA regulations and federal ca.se law defining waters of the U.S., very few 
CAFOs are able to demonstrate that they do not discharge from the production area or land 
application area to waters of the U.S. or to groundwater that is hydrologically connected to 
waters of the U.S. Thus, most CAFOs are required to obtain NPDES permits to control and 
prevent water pollution. Flowever, in the event EPA weakens its definition of waters of the U.S. 
as contemplated in the ANPRM and explicitly redefines man-made conveyances, such as 
agricultural ditches and canals, as “isolated” waters, a greater number of CAFOs could escape 
NPDES permitting requirements. As a result, many large-scale CAFOs that are substantially 
contributing to the impairment of our waterways will continue to operate without any federal 
oversight of their activities. 

In addition to those entities that currently discharge toxins, manure, sewage, industrial effluent 
and other pollutants into currently protected waters that may lose Clean Water Act protection, it 
is important to keep in mind as well that other currently permitted dischargers would try to take 
advantage of the huge loophole that would be created by excluding manmade conveyances, such 
as canals, to exempt themselves from Clean Water Act coverage. Facilities could change the 
configuration of their discharges so that the “receiving water” was a canal, non-adjacent wetland, 
or perhaps even a pipe so that they could argue that they no longer discharged into waters of the 
U.S. and were no longer required to have a permit or to meet Clean Water Act treatment or water 
quality standards. Currently, prosecutors bring criminal actions against entities that use such 
mechanisms to evade Clean Water Act regulation, but if this rulemaking proceeds, enforcement 
entities might become powerless to prevent even such blatant circumvention of minimum Clean 
Water Act standards. 


— See, e.g. B. Katz and FI. Flomsby, A Preliminary Assessment of Sources of Nitrate in 
Springwater in Suwanee River Basin, Florida, U.S.G.S. Report 98-69 (1998) 

— See e.g., Community Association For Restoration of the Environment v. Henry Bosma Dairy, 
305 F.3d 943 (9“’ Cir. 2002); Idaho Rural Council v. Bosma, 143 F. Supp. 2d 1169, 1179 (D. 
Idaho 2001). 

— See Idaho Rural Council v. Bosma, 143 F. Supp. 2d 1169 (D. Id. 2001). 
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As recognized by several of the states that have already filed comments, changes to the scope of 
the Clean Water Act would be detrimental not only to drinking water quality, surface water 
quality, water quantity, wildlife habitat, flooding control regimes, etc., but it would even be 
detrimental to the interests of all those NPDES permitted entities who continue to discharge into 
navigable-in-fact waters. Those dischargers can expect to have increasingly stringent water- 
quality based effluent limitations with which to comply since the receiving water would be 
getting dirtier, the headwaters and wetlands would no longer be filtering the pollution, and the 
universe of responsible parties would shrink. They would be left holding the bag. 

4. Implications for Clean Water Act Antideeradation Program 

The goal of the CWA “is to restore and maintain the chemical, physical, and biological integrity 
of the Nation’s waters.” 33 U.S.C. § 1251. The integrity of rivers and streams (including 
navigable rivers) depends on the complex interrelationship between headwaters and the larger 
streams they serve. 

Specific existing functions of headwaters streams with a direct and immediate effect on 
downstream waters include but are not limited to: hydrologic retention capacity and contribution 
to the base flows of larger streams; reduction of frequency and intensity of flooding; retention of 
sediment and improvement of aquatic habitat; temperature maintenance of down.stream waters; 
establishing base-level chemical composition of the overall watershed; nutrient and energy 
retention and measured export downstream; buffering of nonpoint source pollution; supplying 
food resources to riparian and downstream ecosystems; providing a thermal refuge at critical life 
history stages or during critical times of the year for aquatic life; providing vital spawning 
habitats and habitat for juvenile fishes; and providing critical habitat for a range of unique and 
threatened species. 

Thus, healthy and intact headwaters play a critical role in the success and vigor of the larger 
watershed and ecosystem. The protection of ephemeral, intermittent, and other headwater 
tributaries is crucial to the protection of the chemical, physical, and biological integrity of 
downstream waters. Clean Water Act jurisdiction has been the foundation of that protection. 

In particular. States must establish water quality standards in order to “protect the public 
welfare,” “enhance the quality' of water,” and “taking into consideration their use and value for 
public water supplies, propagation of fish and wildlife, recreational purposes.... taking into 
consideration their use and value for navigation.” 33 U.S.C. § 1313(b)(2)(A). One of these 
standards, antidegradation policy and implementation procedures, requires states to assess 
activities that may low'er the quality of the states’ waters. 33 U.S.C. § 1313(d)(4)(B); 40 C.F.R. 
§§ 131.6(d), 131.12(a). This assessment relies on an accurate and predictable knowledge of 
baseline water quality and upstream sources of pollution, A jurisdictional change would 
undermine any attempt to accurately assess baseline water quality. Upstream activities would 
unpredictably discharge any amount of pollutant, toxin, dirt, rock, or contaminated fill - the 
sources unidentified and unmonitored - creating huge unanticipated declines in water quality. 
These discharges would not only devastate headwater streams but also undermine attempts to 
write permits protective of water quality downstream. 
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The federal antidegradation policy establishes three levels of water quality protection: Tier 1 , 

Tier 2, and Tier 3. Tier 1 protection establishes the minimum protection for all waters and 
requires that “[ejxisting instream water uses and the level of water quality necessary to protect 
the existing uses shall be maintained and protected.” 40 C.F.R, § 131.12(a)(1). Obviously, 
eliminating key antidegradation existing use protections for ephemeral, intermittent, and other 
headwater tributaries would destroy the public uses of these streams for recreation, support of 
aquatic and other wildlife life, and, in some rural communities, drinking water. 

However, as described above, the existing uses of ephemeral, intermittent, and other headwater 
tributaries do not exist in a vacuum but are an essential part of the health and maintenance of the 
larger watershed and navigable rivers. EPA recognizes this connection and in jurisdictional 
waters requires “[in] designating uses of a water body and the appropriate criteria for those uses, 
the State shall take into consideration the water quality standards of downstream waters and shall 
ensure that its water quality standards provide for the attainment and maintenance of the water 
quality standards of downstream waters.” 40 C.F.R. § 1 3 1 . 1 0 (b). Thus, eliminating existing and 
designated uses protections for the headwaters Jeopardizes the antidegradation and use 
protections guaranteed for all waters through 40 C.F.R. § 131.12(a)(1). 

Tier 2 antidegradation protection provides that, where the water quality of a water body exceeds 
that necessary to support aquatic life and recreation, that level of water quality shall be 
maintained unless the state determines that “allowing lower water quality is necessary to 
accommodate important economic or social development in the area in which the waters are 
located.” 40 C.F.R. § 131.12(a)(2). In addition, “the State shall assure that there shall be 
achieved the highest statutory and regulatory requirements for all new and existing point sources 
and all cost-effective and reasonable best management practices for nonpoint source control.” li 

Eliminating Tier 2 protections from high quality headwater streams would eliminate the need to 
conduct a rigorous and open public review process to assure that the economic and social 
benefits of the proposed activity outweigh the costs of degrading the water. It would also 
eliminate the need to consider less degrading alternatives to the discharge. Ultimately, 
discharges could take place even in the face of obvious and devastating public harm (including 
harm to navigable waters involved in interstate or foreign commerce) or if reasonable no 
discharge or less degrading alternatives existed. 

Eliminating Tier 2 protections in headwaters streams would significantly impact Tier 2 reviews 
downstream by reducing a stream’s assimilative capacity to a greater degree than would have 
occurred with upstream antidegradation protection in place. The reduction in assimilative 
capacity would reduce or eliminate the number of socially beneficial projects allowed to proceed 
without a violation of water quality standards and without prematurely triggering prohibitions on 
discharges that “cause, have the reasonable potential to cause, or contribute to an excursion 
above any State water quality standard.” 40 C.F.R. § 122.44 (d). In essence discharges outside 
the jurisdiction of the Clean Water Act would be able to use a valuable public resource - public 
waterways - at their discretion for private gain at public expense. 
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Tier 3 protection provides that, “[w]here high quality waters constitute[s] an outstanding 
National resource, such as waters of National and State parks and wildlife refuges and waters of 
exceptional recreational or ecological significance, that water quality shall be maintained and 
protected.” 40 C.F.R. § 131.12(a)(3). Failure to absolutely protect headwater tributaries would 
lead to serious and significant degradation of Outstanding Natural Resource Waters for the many 
reasons outlined for Tier 1 and 2 protections. As some of the most valuable water resources in 
the country, their future and very existence could not be assured. 

5. Implications for federal assistance to state water pollution control programs 

In addition to actually running NDPES programs or portions of state NPDES programs in a 
number of states and running the § 404 program in most states (every state except NJ and 
Michigan), the federal government provides financial and technical assistance to all states in 
designing and implementing their programs to protect waters of the United States from pollution 
under the Clean Water Act. 

Water pollution control program grants: Water pollution control program grants (§ 106 
grants) provide financial assistance to states for permitting, pollution control activities, 
surveillance, monitoring, training and public information, and enforcement. Many of those 
activities will no longer be authorized under the CWA for waters that are no longer considered to 
be waters of the US. It seems likely, therefore that the available funding for these purposes will 
be reduced substantially as well. The President has requested $200,400,000 for § 106 grants for 
FY 04. Funding in the FY 03 appropriation for § 106 grants is $192,500,000. 

Clean Water State Revolving Fund and Nonpoint program funding: Clean Water State 
Revolving Fund money can be spent on three types of projects (33 U.S.C. § 1383(c)) - 
construction of publicly-owned treatment works, implementation of a nonpoint management 
program under § 319, and development and implementation of an estuary plan under § 329. The 
President has requested $850,000,000 in state revolving fund money in FY 04. The 
congressionally approved budget for this fund in FY 03 was $1,350,000. 

While there does not appear to be a statutory link between the definition of “navigable waters” 
and the construction of publicly-owned treatment works, federal permits for such facilities would 
no longer be required under federal law if they discharge into waters that are no longer waters of 
the U.S. While not necessarily required by law, it seems likely that the funding for eonstruction 
of such facilities (including decentralized wastewater and distributed stormwater approaches that 
are probably most likely to discharge into excluded waters) would be reduced substantially since 
those activities would no longer be Clean Water Act programs. 

State nonpoint management programs are “for controlling pollution added from nonpoint sources 
to the navigable waters within the State and improving the quality of such waters.” 33 U.S.C. § 
1329(b)(1). Thus, funds would not appear to be available to control nonpoint pollution into 
waters that are no longer navigable waters under the CWA. In addition to the SRF money 
identified above, the President has requested $238,000,000 in § 319 funding for FY 2004 and 
Congress appropriated $240,000,000 in § 319 funding for FY 2003. 
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State revolving funds have been used to pay for a variety of nonpoint source related activities, 
including drinking water source protection, wetlands restoration, decentralized wastewater 
treatment, and agricultural best management practices. Funding for all of those activities may be 
threatened where they relate to protecting waters that are no longer covered by the state’s 
management plan since they are no longer considered to be waters of the U.S. 

In addition, EPA can provide technical assistance to states, upon their request, to develop a 
management program “for those portions of the navigable waters requested by such State.” 33 
U.S.C. § 1329(f). EPA technical assistance is, therefore, limited to programs for navigable 
waters. 

B. Other Federal Environmental Programs 

1. Implications for Endangered Species Act Programs 

Narrowing the scope of the CWA frustrates the policies and purposes not only of the CWA, but 
also of the Endangered Species Act (ESA). Elimination of the endangered species rationale 
from the MBR effectively denies ESA protection to endangered species and their habitat, 
because many habitat-disturbing actions receive ESA review only because a CWA permit is 
required - thus triggering the ESA’s consultation requirement. The Supreme Court in SWANCC 
has not called into question the other factors of the MBR; only this Administration has, EPA 
and the Corps must, and can, retain the factor relating to use of waters by threatened and 
endangered species as habitat. 

So-called “isolated” waters support numerous threatened and endangered plant and animal 
species. Examples of such species, and the wetlands upon which they depend, include vernal 
pool complexes with endangered tadpole shrimp and delta green ground beetle; desert springs 
that provide habitat for endangered big horn sheep, Owens pupfish. Devils Hole pupfish, and 
Warm Springs pupfish; Nebraska sandhills that are habitat for whooping crane and bald eagle; 
sinkholes that harbor the northeastern bulrush, swamp pink and Virginia sneezeweed; and dune 
swales, frequented by the St. Andrew beach mouse. See “The U.S. Supreme Court Limits 
Federal Regulation of Wetlands: Implications of the S'lT/fA^CC Decision,” California Research 
Board (February 2002), available at < http://www.library.ca.gOv/crb/02/03/02-003.pdf>; Tiner, 
R.W., H. C. Bergquist, G. P. DeAlessio, and M. J. Starr. 2002. Geographically Isolated 
Wetlands: A Preliminary Assessment of their Characteristics and Status in Selected Areas of the 
United States. U.S. Department of the Interior, Fish and Wildlife Service, Northeast Region, 
Hadley, MA, available at < http://wetiands.fws.gov/Pubs_Reports/isolated/report.htm >. 

If the Administration were to persist with its interpretation as in the Guidance Memorandum, 
that the SWANCC Court struck down all factors of the Migratory Bird Rule, including even 
“isolated” w'aters known to be habitat for a threatened or endangered species, the EPA and Corps 
would lose jurisdiction over those waters, further imperiling threatened and endangered species. 
The Fish and Wildlife Service (FWS) reviews activities impacting threatened and endangered 
species that are federally executed, funded, or authorized. See 16 U.S.C. S 1536(a)(2). If there 
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is no federal permit — e.g., no Corps jurisdiction -- the Endangered Species Act (ESA) has no 
provision that triggers FWS review of a project that may jeopardize listed species. 

Using the SWANCC decision to justify removal of jurisdiction based on habitat use by 
endangered species will not only cripple future application of the CWA, but will also undermine 
the ESA. Such a reading will result in the reduced FWS involvement in projects involving 
“isolated” wetlands outside of Corps and EPA jurisdiction. Thus, a project adversely affecting 
so-called “isolated waters” which harbor listed species may escape review under the ESA, 16 
U.S.C. §§ 1531 et sea . The loss of ESA protections to a significant amount of endangered 
species habitat will further harm numerous species, making our duty to recover these species 
even more challenging. 

2. Implications for Federal Safe Drinking Water Act Program 

In enacting the FWPCA, Pub. L. 92-500, 86 Stat. 816 et seq., and the 1977 Clean Water Act, 
Pub. L. 95-217, 91 Stat. 1567 et seq., Congress was acutely aware that there are substantial 
public health implications to the pollution of the nation’s waters. Congress clearly stated that its 
objective was to restore and maintain the chemical, physical, and biological integrity of the 
Nation’s waters. 33 U.S.C. § 1251(a). As the Act’s legislative history repeatedly demonstrates, 
one of the key reasons for congressional concern about the need to restore and maintain the 
integrity of the nation’s waterways was to protect public health, both from drinking, and from 
coming into contact with contaminated water. 

In enacting the FWPCA in 1972, Congress reacted to water quality crises such as the Cuyahoga 
River catching fire. The Senate Committee drafting the legislation noted that the Committee 
became increasingly concerned during 1970 with the effects of pollution on public health. S. 
Rep. 92-414, reprinted at 1972 U.S.C.C.A.N. 3668, 3670 (October 28, 1971), The Committee 
noted that the Act is intended to implement the interim goal, by 1981, wherever attainable, a 
standard of water quality which provides for the protection and propagation of fish, shellfish, 
and wildlife and provides for recreation in an on the water, and also assures that public water 
supplies will be protected. Id., at 37 1 2. 

Any effort to use the SWANCC decision as an excuse for failing to control pollution discharges 
and filling of non-traditionally navigable waters such as intrastate lakes, rivers, streams 
(including intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet 
meadows, playa lakes, or natural ponds, would have profound public health implications. As 
elementary school earth sciences classes learn, these waters generally are all interconnected 
through the hydrologic cycle. One third of all surface waters derive from groundwater, the 
recharge of which industry argues should not be protected because they are often “isolated” 
wetlands. Moreover, many intermittent streams recharge groundwater, and of course often 
provide base flow for larger rivers, and also recharge lakes. In addition, it is an elementary 
hydrogeological principle that all rivers have headwaters, much or all of which would be 
excluded from coverage under the approach industry urges upon EPA (i.e. allowing protection 
only of waters that are traditionally navigable by a boat). 
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Unregulated contamination of non-traditionally navigable waters by sewage, industrial point 
source pollution, discharges of oil or hazardous materials, or other pollution could spell disaster 
for the nation’s drinking water supplies. We learned this lesson when pollution of the Milwaukee 
River contaminated the city of Milwaukee’s drinking water supply (which reportedly was in 
compliance with all EPA drinking water regulations at the time) with the waterborne chlorine- 
resistant parasite Cryptosporidium, sickening over 400,000 people and killing 50 to 100.— 

More recently, in 1999, more than 1,000 people at a county fair in upstate New York were 
stricken by an extremely virulent strain of E. coli (the same bacteria that we have come to 
associate with bad meat) after drinking water contaminated by polluted runoff from a stream at a 
nearby cattle farm that contaminated a well using shallow groundwater. On that occasion, over 
1,000 people became ill, and a three-year-old girl and an elderly man died of acute kidney failure 
when their bodies could not fight off the pathogen.— 

Each year, the Centers for Disease Control and Prevention (CDC) counts a dozen or more 
significant waterborne disease outbreaks attributable to contaminated drinking water, and this is 
widely viewed as a serious undercount.— Recent estimates published by EPA and independent 
researchers estimate that each year, about 7.1 million Americans become mildly to moderately 
ill from tap water, including 520,000 to 690,000 moderate to severe cases, triggering about 1,200 
deaths.^' 


125 W. R. MacKenzie, et. ai, A Massive Outbreak in Milwaukee of Cryptosporidium Infection 
Transmitted Through the Public Water Supply, New England Journal of Medicine, 1 994, 33 1 : 

1 6 1 B 1 67. The precise number of people killed by the Milwaukee outbreak is not known with 
certainty. A count by the Milwaukee Journal put the number at over 100, while the official state 
and local health department count was a minimum of 50 deaths. See Marilyn Marchione. Deaths 
continued after crypto outbreak: State report attributes a minimum of 50 deaths from ‘93 to ‘95. 
The Milwaukee Journal Sentinel, May 27, 1996. 

1061 suspected E. coli Cases in New York Outbreak, Infectious Disease News (October 
1 999), available online at 

www.infectiousdiseasenews.cotn/199910/frameset.asp?article=ecoli.asp; Centers for Disease 
Control and Prevention, Public health dispatch: Outbreak of Escherichia coli 01 57:H7 and 
Campylobacter among attendees of the Washington County Fair, New York, Morbidity and 
Mortality Weekly Report (MMWR), 1999, 48(36): 803. 

See, CDC-EPA Biennial Reports on Waterborne Disease Outbreaks in MMWR. 

R. Levin and W. Harrington, Infectious Waterborne Disease and Disinfection Byproducts in 
the US: Costs of Disease, printed in E.G. Reichard and G.A. Zapponi, Assessing and Managing 
Health Risks from Drinking Water Contamination: Approaches and Applications at 305 (IAS, 
Rome, Publication No. 233, 1994). 
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There are over 1 1,400 community public water systems (PASS), serving over 178,000,000 
Americans, that use surface water as their primary source for their tap water.— Most of these 
water systems use World War 1-era technologies for water treatment, including coagulation, 
sedimentation, and (generally sand) filters to remove some of the larger particles in the water.— 
Some surface water systems, such as Boston, New York, and parts of the Seattle and San 
Francisco systems, and some smaller systems, use no filtration at all, hoping that protection of 
their watersheds will be sufficient to protect their citizens. Many other water suppliers use 
filtration that is of questionable efficacy against even the most basic pathogens. Only about 10% 
of even the larger, more sophisticated surface water systems have any form of advanced 
treatment designed to remove inorganic chemicals such as arsenic or synthetic organic chemicals 
such as pesticides and industrial chemicals.— Thus, primary reliance upon treatment of 
drinking water supplies for protection of public health is extremely risky, and likely to be 
disastrous. 

In addition, most of the over 42,000 groundwater-supplied drinking water systems, which in 
total serve about 86,000,000 Americans with their tap water, have little or no treatment, with the 
exception in many cases of chlorine treatment. There is essentially no safety net for most of 
these .systems; as waterborne disease and water contamination statistics show, these generally 
untreated or minimally treated waters, once contaminated, pose a serious threat to public health. 

Tlius, any rollback in EPA’s jurisdiction over waters of the United States is likely to wreak 
havoc with watershed and aquifer protection efforts. Contamination of headwaters and of 
“isolated” wetlands that recharge groundwater connected to drinking water will pose substantial 
threats to public health. Any EPA action with this impact would not only pose a major public 
health risk, but would directly contravene congressional intent to protect public health and the 
source waters of public water .supplies. 

IX. IMPLICATIONS OF THE CONTEMPLATED .IDRtSDICTTONAL ROLLBACK 

FOR SELECTED ECOLOGICAL REGIONS 

A. AlaskaTs North Slope 

1. Wetlands in Alaska Are a Resource of Regional and National Importance. 

America's largest state is also its wettest. The U.S. Fish and Wildlife Service estimates that there 
are almost 175,000,000 acres of wetlands in Alaska.— With nearly two-thirds of the nation's 


EPA, OGWDW, Factoids: Drinking Water and Ground Water Statistics for 2000 at 1 (2001), 
available online at http://www.epa.gov/safewater/data/00factoids.pdf 

NRDC, Victorian Water Systems Enter the 21^ Century (1995). 

''■ Id. 

Hall, Jonathan V., W.E. prayer, and Bill O.Wilen. Status of Alaska Wetlands 3 (1994). 
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wetlands, Alaska boasts many of the most diverse and critical wetland habitats on the continent. 
Coastal estuaries, saltwater lagoons, river corridors, marshes, muskegs, bogs, and wet tundra 
support an astounding variety of fish and wildlife species. 

Wetlands in Alaska provide nesting, rearing, and staging habitat for millions of waterfowl and 
shorebirds important to hunters and birdwatehers throughout the nation. Thirty-four species of 
waterfowl nest in Alaska's wetlands that nest nowhere else in the United States. Eighty percent 
of the world's trumpeter s wans and 50 percent of all tundra swans nest there. Ten million ducks, 
750,000 geese, and 80,000 swans migrate annually from nesting grounds in Alaska to wintering 
areas in the Lower 48, Canada, Mexico, and Asia. Another two million ducks and 300,000 geese 
depend on Alaska's wetlands as critical staging areas. Alaska's wetlands support up to 60 
percent of North America's northern pintails, 25 percent of widgeon, and nearly 20 percent of 
scaup and canvasbacks. Seventeen percent of all geese and 1 1 percent of all ducks harvested in 
North America arc reared in Alaska's wetlands. 

No natural ecosystem has a greater influence on Alaska's economy than wetlands. Wetlands 
provide critical habitat for fish such as salmon that support a multi-billion dollar commercial 
fishing industry. Annual gross revenues from salmon harvests alone exceed $1.5 billion and 
provide more than 70,000 jobs. Sport fishing is a significant and growing industry whose health 
depends on Alaska's wetlands. Sport fishing generates more then 5,000 full-time jobs and $350 
million in revenues. Hunting also depends on wildlife species sustained by wetlands and 
contributes more than $80 million in gross revenues. Tourism is Alaska's largest growth 
industry, generating more than $1 billion in revenues and 13,500 jobs. Wildlife is one of the 
state's key visitor attractions. Many wildlife species are dependent upon wetlands habitats for at 
least part of their life cycle, including brown bears, caribou, moose, muskoxen, wolves, 
wolverines, foxes, river otters, beavers, mink and muskrats. 

Subsistence use of wetlands resources in Alaska is extensive. Nearly all of Alaska's rural Native 
villages are located in or near wetlands because their subsistence-basted economies depend on 
fish and wildlife that are sustained by wetlands.— Fish and wildlife resources harvested for 
subsistence use that are dependent on wetlands include five species of Pacific salmon, shellfish, 
ducks, geese, beaver, and otter. Plant materials frequently collected from wetlands include 
blueberries, cranberries, Labrador tea, and willow. 

While the hydrologic and water quality functions of Alaska wetlands are often poorly 
understood, studies have shown that these wetlands offer many of the same values as Lower 48 
wetlands. For instance, black spruce wetlands are prominent features of taiga landscapes and 
have been widely portrayed as having relatively little value. However, studies have shown that 
black spruce wetlands perform several substantial water quality functions. According to the U.S. 
Environmental Protection Agency, the peat and peat-forming vegetation of these wetlands 


Ellanna, L.J., and P.C. Wheeler. Subsistence Use of Wetlands in Alaska (1986') (in The 
Environmental Institute, Alaska Regional Wetland Functions - Proceedings of a Workshop 85- 
103). 



543 


Response to Clean Water Act ANPRM DKt No. OW-2002-0050 

April 16, 2003 page 140 


compete for nutrients and form a sediment-trapping microtopography in bogs. Some vegetation 
responds to nutrient input with increased uptake. Peat accumulation sequesters nutrients and 
contaminants.— 


2. North Slope wetlands are not "isolated." 

Approximately 1,542,000 acres of wetlands (83 percent of the land surface) are found on 
Alaska's North Slope.— An additional five percent of the area is lacustrine (lake) habitat. The 
wetlands areas range from temporary flooded willow areas along streams to saturated moist 
tundra dominated by cottongrass, sedge, and low shrubs. 

The mosaic of vegetated wetlands, ponds, and lakes of the coastal plain forms a nearly 
continuous cover stretching from tidal areas to the foothills of the Brooks Range. Non-wetlands 
habitats are limited to well-drained terraces along rivers, some small dune areas near the coast, 
bluffs, and pingos. Precipitation is the dominant source of water for the wetlands ecosystems in 
the region. Although annual precipitation amounts are veiy low, wetlands hydrology is 
maintained by the presence of a permafrost table near the soil surface and low rates of 
evapotranspiration. 

The land surface of the arctic coastal plain slopes gently toward the Beaufort Sea. During the 
spring snow melt period, large volumes of water move across the land .surface as sheet flow 
toward the sea. In areas of slightly rolling terrain, the water flows directly into streams that lead 
to rivers. All of these rivers flow' northward and eventually empty’ into the Beaufort Sea, There 
are few closed basins that are i.solated from this regional movement of water from south to 
north.— Thus, wetlands and other waters on Alaska’s North Slope are adjacent or 
hydrologically connected to the Beaufort Sea, a water that is navigable in fact. 

EPA and the Corps have long recognized that the broad goals of the Clean Water Act require a 
systemic approach to maintaining and improving water quality. Indeed, a key factor in the 
Supreme Court's decision in Riverside Bavview Homes was the Corps' determination that 
wetlands near lakes, rivers, streams, and other bodies of water may be integral parts of a larger 
ecosystem: "The regulation of activities that cause water pollution cannot rely on . . , artificial 
lines . . . but must focus on all waters that together form the entire aquatic ecosystem. Water 
moves in hydrological cycles, and the pollution of this part of the aquatic system, regardless of 
whether it is above or below an ordinary high water mark, or mean high tide line, will affect the 
water quality of the other waters within that aquatic system." River.side Bavview Homes . 474 
U.S. at 134 {Quoting 42 Fed. Reg. 37128 (1977)). 


Post, Roger A., for U.S. Environmental Protection Agency, Functional Profile of Black 
Spruce Wetlands in Alaska 130 (1996). 

Hall (1994). 

Hall, Jonathan V., (persona! communication) (April 2, 2003). 
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Wetlands on the North Slope are part of a larger aquatic ecosystem that includes the Beaufort 
Sea and the rivers and streams that drain into the sea. These waters are hydrologically connected 
and functionally interdependent. For example, the Beaufort Sea, a water that is inarguably 
subject to federal jurisdiction, depends on the wetlands of the coastal plain for flood and erosion 
buffering, nutrient discharge, and pollution control. Moreover, the value of the Beaufort Sea for 
wildlife is greatly enhanced by the fact that coastal plain wetlands are part of the larger 
ecosystem. The bottom line is that wetlands on the North Slope are not isolated. They are part 
of a vast complex of wetlands that are adjacent to the Beaufort Sea, inseparably bound to that 
water through myriad hydrologic and ecologic connections. In fact, by most standards, the 
wetlands of the North Slope are more closely tied to the Beaufort Sea than the wetlands in 
Riverside Bavview Home were to the Black River. See Riverside Bavview Flomes . 474 U.S. at 
131. 

3, North Slope wetlands perform numerous critical environmental functions. 

Although North Slope wetlands are physically and hydrologically connected to the Beaufort Sea, 
and are therefore not affected by the SWANCC decision, it is important to acknowledge the 
critical functions and values of these waters. In particular, it should be emphasized that arctic 
wetlands as a whole perform the same wetlands functions as temperate wetlands in the Lower 48 
states. 


A. Hydrologic Functions 

Although arctic wetlands are not sites of discharge or recharge of subpermafrost aquifers, 
suprapermafrost groundwater can influence wetland communities below arctic slopes in ways 
comparable to aquifer discharge in temperate regions. For instance, these wetlands provide 
storage for flood and storm waters and are integral to natural drainage patterns.— 

During the summer, wetlands on the coastal plain are an effective means of flow regulation. 
Thaw thickens the active layer and evapotranspiration lowers the water table. Both events 
increase the capacity of wetlands to store precipitation. Regulation of flow is evident when 
wetlands trap and hold incident precipitation, lowering hydrographic peaks. The mechanisms for 
flow regulation and storage in these wetlands are ice-free voids and cracks, absorption by 
dehydrated moss and peat, low relief, subsurface flow, and thaw pond storage.— Although 
groundwater discharge may regulate streamflow in permafrost-free areas, tundra streams on the 
North Slope are entirely fed by surface or near-surface wetland discharge.— 


137 Oceanographic Institute of Washington, for U.S. Army Corps of Engineers. Alaska North 
Slope Wetlands Study lV-26 (1979) (attached). 

138 Racine, Charles H., for U.S. Army Corps of Engineers, Current Issues in Alaska Wetland 
Management 7 (1994) (attached). 

139 Post, Roger A., Alaska Department of Fish and Game, Effects of Petroleum Operations in 
Alaska Wetlands: A Critique 13 (1990) (attached). 
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Arctic-tundra wetlands also stabilize sediment and anchor shorelines, as well as maintain the 
thermal equilibrium of ice-rich soils. Some North Slope wetlands dissipate mechanical erosive 
forces and anchor shorelines because aquatic vegetation and shallow water absorb wave energy. 
For instance, coastal plain lakes may be many kilometers long and capable of generating waves 
that cause mechanical erosion. However, Carex aquatilis and Arctophila fulva are dominant 
vascular plants in these freshwater habitats, forming belted patterns around ponds and lakes 
which anchor the shorelines and dissipate mechanical erosive forces.— Removal of the surface 
wetland vegetation cover in the arctic has been shown to result in thermokarst and extensive 

• HI/ 

erosion.— 

B. Water Quality Functions 

Wetlands on the North Slope purify water by trapping sediments and by transforming or 
retaining nutrients and toxicants. The physical structure of tundra streams, particularly the 
smaller drainages, consists of a series of “beads” (small thermokarst ponds) connected by 
narrow, deep channels. At breakup, beaded streams flood adjacent tundra creating extensive 
wetlands complexes. Later in the summer, when beaded streams are confined to their channels 
and discharges may be intermittent, water velocities are typically very low on the flat coastal 
plain providing ample opportunity for quiescent settling of particulates.— 

Sediment can also be trapped by riparian wetlands along large arctic rivers such as the Colville 
and Sagavanirktok. For instance, the Sagavanirktok River has a braided pattern and a broad 
floodplain with many vegetated and unvegetated islands. At breakup, turbid water covers the 
floodplain, inundating the complex of channels, islands, and riparian wetlands. Zones of low 
water velocity are created by the increased cross-sectional area of the inundated floodplain, 
frictional resistance of flooded vegetation, and low wetlands gradients, allowing settling of 
particulates. As river discharge diminishes, pools in high-water channels and microtopographic 
depressions retain water, trapping sediment.— 

North Slope wetlands also play an important role in nutrient uptake and contaminant removal. 
Tundra pond wetlands, which cover a significant area of the Arctic coastal plain, are reasonably 
productive and actually contain fine sediments that have high cation exchange and buffering 
capacity, particularly in relation to phosphate. In addition, studies show that tundra vegetation is 
biologically active at low temperatures and rapidly takes up phosphorus in response to 


140 Post at 14. 

Racine at 7. 
142 Post at 16. 


143 Post at 17. 
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feililization.— Vascular plants, plankton, and soil microflora of arctic-tundra wetlands cither 
respond, or have the potential to respond, to nutrient input with increased growth. The period of 
high productivity coincides with the period of potential nutrient or contaminant input, enhancing 
the water purification function of these wetlands.— 

C. Habitat Functions 

The extraordinary habitat functions of North Slope wetlands are well established, especially with 
respect to birds. These wetlands support large numbers of breeding and postbreeding loons, 
geese, ducks, gulls, terns, and shorebirds. Interspersed upland tundra habitats are used by 
passerines, ptarmigan, and raptors.— Some 135 bird species have been recorded on the coastal 
plain of the Arctic National Wildlife Refuge, of which 70 are regular nesters. Birds come from 
all 50 states, Mexico, Central and South America, the mid- and South Pacific Islands, Asia, and 
even Africa and Antarctica.— Distribution of waterfowl on the North Slope during spring and 
summer clearly reflects the relative abundance of water with major concentrations occurring 
near Peard Bay, Dease Inlet, Harrison Bay (including Teshekpuk Lake), and the Colville 
Delta.IiS' 

In spring, birds from several groups, but particularly waterfowl, shorebirds, and songbirds, arrive 
on the coastal plain via coastal and inland migration routes. At the same time, large areas of the 
plain are inundated with water due to melting of snow and ice and the poor drainage 
characteristics due to the continuous layer of permafrost. North Slope wetlands are important for 
early production of invertebrate populations and provide waterfowl and shorebirds with an early 
source of food and open water habitat while the majority of lake and pond basins are still frozen. 
Wetlands remain important areas for waterfowl and shorebird utilization throughout the summer 
although some species disperse to adjacent lakes and ponds when they thaw for foraging and 
breeding purposes.— 


144 Racine at 8. 

145 Post at 22. 

146 Derksen, Dirk V., Thomas C. Rothe, and William D. Eldridge, U.S. Fish and Wildlife 
Service, Use of Wetland Habitats bv Birds in the National Petroleum Reserve-Alaska (1981). 

147 Whitten, Ken, for National Wildlife Federation, The Arctic National Wildlife Refuge 
Wildlife Values 16 (2002) (attached). 

148 Lensink, Calvin J. and Thomas C. Rothe, Values of Alaskan Wetlands for Waterfowl 7 
(1986) (attached). 

149 Oceanographic Institute of Washington at lV-15 (1979). 
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While there are other extensive areas of moist tundra in Alaska, the northern coastal plain is 
unique in its geographic position, its climate regime, and its possible importance to birds moving 
in east-west migration. Moreover, recognition of the importance of the coastal plain to usually 
nonbreeding species of waterfowl, such as pintails, has increased with the knowledge that 
drought-displaced prairie ducks often migrate to northern habitats. — 

Wetlands on Alaska’s North Slope also provide crucial habitat for a number of mammal 
species.— Mammals found to forage or den in these wetlands include brown lemmings, 
collared lemmings, moose, masked shrews, arctic foxes, red foxes, least weasels, ermine, gray 
wolves, and grizzly bears.— These wetlands also host one of the greatest wildlife spectacles in 
North America: the annual migration of caribou. Each year, over 100,000 caribou migrate to 
the Arctic coastal plain from wintering grounds to the south and east in Alaska, the Yukon, and 
Northwest Territories of Canada. The vast wetlands complexes of the North Slope provide ideal 
calving ground for the caribou as well as superior forage and a place to escape predators and 
insects. In addition, polar bears and muskoxen can be found in the Arctic coastal plain in any 
season of the year.— 

D. Recreation Functions 

Few places on the globe possess the untrammeled expanses of arctic landscapes. These 
landscapes and the wetlands they contain provide unique recreation and heritage values. 
Consequently, there are more people visiting areas like the Arctic Refuge and they are staying 
longer than the average tourist at road accessible areas such as Prudhoe Bay. In 1989, there were 
1,289 personal-use days in the wetlands of the arctic coastal plain. Many of these visits involved 
guided or unguided river raft trips or backpacking trips. The remaining wetlands use came from 
sport hunters and unreported private use. Recreational use of some rivers in the Arctic Refuge 
have reached such a magnitude as to require regulation of commercial operations.-^^ 


1 50 Bergman, Robert D., Robert L. Howard, Kenneth F. Abraham, and Milton W. Weller, U.S. 
Fish and Wildlife Service, Water Birds and their Wetlands Resources in Relation to Oil 
Development at Storkersen Point. Alaska. 35-36 (1977). 

151 Postal 26-27. 

152 Oceanographic Institute of Washington at IV-21 (1979). 

153 Whitten at 9-15 (2002). 

154 Post at 28-29 (1990), 
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4, The degradation or destruction of North Slope wetlands would have substantial effects on 
interstate and foreign commerce. 

Unlike the abandoned sand and gravel pit at issue in SWANCC, the vast wetlands of Alaska’s 
North Slope are among the most pristine, scenic, and biologically productive waters in the entire 
country. There is no question that failure to regulate activities in these waters could substantially 
affect interstate and foreign commerce and that these activities are therefore well within Clean 
Water Act jurisdiction. For example, loss of wetlands on the North Slope could have harmful 
effects on the 123,000-strong Porcupine caribou herd. Over a dozen Native villages in two 
nations depend on these animals for subsistence and cultural identity. The Porcupine caribou 
herd is so important that in 1987 the United States signed an agreement with Canada on the 
Conservation of the Porcupine Caribou Herd. The agreement’s objectives include protecting 
caribou habitat and ensuring continued opportunities for subsistence hunters. The International 
Porcupine Caribou Board, established to advise the two nations on managing and protecting the 
caribou, has identified the coastal plain of the Arctic Refuge as sensitive habitat for calving and 
summer grazing.— 


B. Mountaintop Removal Coal Mining in Appalachia 

If the definition of “waters of the United States” was redefined to no longer include intermittent 
and ephemeral streams, central Appalachian streams would receive significantly less protection 
than they currently have. Indeed, the filling of many hundreds of miles of streams that is 
currently regulated by the U.S. Army Corps of Engineers would no longer be regulated at all by 
the federal agencies. 

Most of the streams filled and destroyed by coal companies in central Appalachia are 
intermittent or ephemeral in nature, although hundreds of miles of perennial streams have also 
been filled by strip mines in the region. If the Corps were to stop regulating activities on 
intermittent and ephemeral streams, these streams would lose important protections provided by 
Section 404 of the Clean Water Act and NEPA. The 404(b)(1) guidelines currently provide the 
most important protections to streams filled by these mines. Without the protection of the 
404(b)(1) guidelines, the fills will be much larger, more stream miles will be filled and the 
mitigation currently required will be lost. Also, because there would no longer be federal 
permits at issue, NEPA protections would no longer be available. 

The loss of 404 and NEPA protection for these streams would be devastating. In addition to 
avoidance minimization and mitigation, Section 404 requires analysis of individual and 
cumulative impacts before permit issuance. In central Appalachia, the cumulative impacts of 
these mines are devastating. For example, in West Virginia, more than 40% of the upper reaches 
of the Mud River watershed have been filled. In just three counties in West Virginia more than 
400 miles of ephemeral and intermittent stream have been filed by these mines. Protecting the 


155 Whitten at 4-5 (2002). 
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upper reaches of these streams is essential to protecting the ecology of the lower reaches, 
because the lower stream reaches and rivers that depend on such tributaries are dependent on the 
energy exported from upper reaches. (Wallace 2001; Stout 1999). If the cumulative impacts of 
the hundreds of fills in the region are not analyzed and limited, the ecology of the region’s 
streams and rivers will be devastated. 

Additionally, the Corps’ jurisdiction to authorize fills in intermittent and ephemeral streams 
provides cover to State agencies with NPDES primacy to certify 404 permits pursuant to Section 
401 of the Clean Water Act. If the Corps loses its authority to permit fills under Section 404, the 
fills would then actually violate state clean water laws because the discharge of pollutants 
currently covered by and certified pursuant the 404 permit would not be certifiable by state 
agencies that do not have delegated 404 authority. In other words, because “waters of the state” 
would still include ephemeral and intermittent stream segments, any discharge of rock and dirt 
(pollutants) would have to be certified. If there were no 404 permit, such discharges could not 
comply with water quality standards and would be impermissible under state law. 

The devastation of the Appalachian region by mountaintop removal coal mining is already 
extensive. What is desperately needed is greater enforcement of environmental protection laws, 
like the federal Clean Water Act - not attempts to weaken federal statutes or their regulations to 
leave communities, like those harmed by mountaintop removal mining, with even fewer 
protections. 
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PART TWO 

Critique of Fabricant/Morello “Guidance Document” 


Introduction 


Attached to the Advanced Notice of Proposed Rulemaking on the Clean Water Act Regulatory 
Definition of “Waters of the United States” published on January 15, 2003, the EPA and the 
Army Corps of Engineers issued a “Guidance Document” or “Joint Memorandum,” Its stated 
purpose is to provide “clarifying guidance” regarding the SWANCC decision and Clean Water 
Act jurisdiction issues that had arisen since SWANCC. The authors of the guidance are the 
General Counsels of EPA and the Department of the Army. 

The guidance has two parts. First, it establishes what effectively amount to new rules for 
circumstances under which the agencies claim there is no longer Jurisdiction under the Clean 
Water Act. This is done, however, without any public notice or rulemaking procedures. It is 
done without any compliance with the National Environmental Policy Act. Instead, the guidance 
automatically changes the jurisdictional rule based on the agencies’ new interpretation of a two- 
year-old Supreme Court case, SWANCC. By characterizing the SWANCC opinion as far broader 
than it is, the authors of the guidance simply set forth new rules on jurisdiction that become 
effective immediately, but have no basis in fact or law and bypass all procedural requirements. 

Second, the guidance opines about the status of traditional navigable waters and adjacent 
wetlands and tributary systems and adjacent wetlands. To support the lack of jurisdiction under 
the Clean Water Act, the authors repeatedly cite U.S. District Court decisions that are currently 
under appeal by the authors’ own agencies — EPA and the Army Corps of Engineers. They 
conclude, however, that jurisdictional and permitting decisions should proceed on a case-by-case 
basis. 

New Rules for “No Jurisdiction” Determinations 

The guidance announces what amounts to a new rule for the EPA and the Army Corps of 
Engineers. First, the new rule in the guidance improperly expands the “no jurisdiction” rule 
from one factor to three factors. Second, the new rule creates a process for declining to assert 
jurisdiction over an even broader category of waters, requiring agency personnel to get 
Headquarters’ permission before asserting jurisdiction over these waters. Third, the new rule 
violates laws of administrative rulemaking and environmental procedure. 

The SWANCC opinion is clearly articulated and very narrow, and summarized by the 5 to 4 
majority as follows; “We hold that 33 C.F.R. §328.3(a)(3) (1999), as clarified and applied to 
petitioner’s balefill site pursuant to the ‘Migratory Bird Rule,’ 51 Fed. Reg. 41217 (1986), 
exceeds the authority granted to respondents under § 404(a) of the CWA.” SWANCC, 531 U.S. 
at 174. It is meant to apply only to that section of the “Migratory Bird Rule” that applied to 
petitioner’s balefill site - use of waters as habitat for migratory birds that cross state lines in their 
migrations. 
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The authors of the guidance, however, take great liberties with the SWANCC opinion. They 
disregard the limitations of the stated holding and now claim that the Supreme Court in 
SWANCC raised questions about all the factors under the Migratory Bird Rule, 51 Fed. Reg. 
41217 (i.e., use of the water as habitat for birds protected by Migratory Bird Treaties; use of the 
water as habitat for Federally protected endangered or threatened species; or use of the water to 
irrigate crops sold in interstate commerce). The guidance claims that SWANCC “calls into 
question whether CWA jurisdiction over “isolated,” intrastate, non-navigable waters would now 
be predicated on the other factors listed in the Migratory Bird Rule.” Guidance, at p. 25. That is 
simply false. Nowhere in the SWANCC opinion is there even a mention of its holding being 
broader than the stated habitat for migratory birds. 

Under this new rule, no person in those agencies may assert Clean Water Act jurisdiction over 
so-called “isolated,” intrastate, non-navigable waters, where the sole basis available for asserting 
jurisdiction rests on “ any of the factors listed in the ‘Migratory Bird Rule.”' Guidance, at p. 25 
(emphasis added). Therefore, effective January 15, 2003, the rule on jurisdiction was 
instantaneously expanded from no jurisdiction based on habitat for migratory birds to (1) no 
jurisdiction based on habitat for migratory birds, (2) use of water as habitat for Federally 
protected endangered or threatened species and (3) use of the water to irrigate crops sold in 
interstate commerce. Such an expansion of no jurisdiction is not based on the Supreme Court 
law; neither is it pursuant to administrative or environmental procedural statutes. 

In addition to the automatic “no jurisdiction” rule, the guidance also contains general 
instructions for another, broader category of jurisdictional factors. The guidance provides: “In 
addition, in view of the uncertainties after SWANCC concerning jurisdiction over isolated waters 
that are both intrastate and non-navigable based on other grounds listed in 33 C.F.R. § 
328.3(a)(3)(i)-(iii), field staff should seek formal project-specific Headquarters approval prior to 
asserting jurisdiction over such waters, including permitting and enforcement actions.” 

Guidance, at p. 25. The statement on its face reflects, again, the misreading of SWANCC to have 
caused such “uncertainties,” when the Supreme Court made clear what its holding was. 
SWANCC, 53] U.S. at 174. And, similar to the rest of the guidance, this creates a new rule 
without any administrative or environmental procedural compliance 

Such a rule by the General Counsels of EPA and the Army Corps of Engineers would certainly 
have a chilling effect on assertions of jurisdiction from the field and, indeed, appears to be 
designed to achieve precisely that result. Field staff are directed to call headquarters for 
instructions only when they plan to assert jurisdiction over this undefined category of “isolated” 
waters. If they plan to ignore the Clean Water Act and not assert jurisdiction, they do not have 
to ask permission or even inform headquarters. Further, the guidance says that “generally 
speaking” the agencies will continue to protect tributaries of navigable waters and their adjacent 
wetlands. (The exceptions to this “generally speaking” policy are not spelled out in the 
“guidance.”) Once again, jurisdiction over these waters was not at issue in the Supreme Court’s 
decision. 

This vaguely-worded “guidance” will open the way for developers, mining companies, and other 
polluters to argue with the Corps and EPA that all kinds of wetlands, small streams, non- 
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navigable ponds or other waters - perhaps even some tributaries - are “isolated.” The case-by- 
case determination portion of the guidance does little to guide or instruct. It provides no advice 
on how to handle any specific situation. It merely recommends that where questions remain, “the 
regulated community should seek assistance from the agencies on questions of jurisdiction.” 

The guidance will be used to try to allow destruction and pollution of waters that have been 
protected by the Clean Water Act and its regulations for 30 years. 

Finally, the guidance comes into existence without any procedural and administrative legality. 
Although the agencies promise full APA rulemaking and National Environmental Policy Act 
(NEP A) compliance under the ANPRM, they do not hesitate to implement an entire new “no 
jurisdiction” nile under the guidance without satisfying either the APA or NEPA. Tfie APA was 
promulgated so that federal agencies would be required to go through formal rulemaking, with 
an opportunity for public notice and comment, before thrusting a new rule upon members of the 
public. Under the guidance, however, the APA was ignored. A new jurisdictional rule was 
promulgated, and there was no opportunity for any member of the public to comment. NEPA 
was promulgated so that a decisionmaker would understand the environmental effects of his or 
her decision and to keep the public informed about decisionmaking. In promulgating their 
guidance, EPA and the Army Corps of Engineers gave no opportunity for the agencies to weigh 
the environmental consequences of their decision. It is particularly noteworthy that it will be 
hard for any member of the public to ever know what waters have been deemed as “non- 
jurisdictional” under the guidance, given that there is no way to determine which waters have 
been declared not under Clean Water Act jurisdiction since January 2003. 

Discussion of the Case Law 


In addition to announcing the new “no jurisdiction rule,” the guidance also contemplates just 
how broadly SWANCC could be interpreted. The guidance talks broadly about different courts’ 
decisions. Unfortunately, the guidance does little to distinguish between the cases that are 
currently under appeal by the government, and those that are settled law, and tends to speak of 
both types of cases as comparable even though the overwhelming majority of post-SlVANCC 
decisions have supported the Department of Justice’s position that the Supreme Court’s decision 
does not require any change in existing rules. It does, however, appear that most — if not all - of 
the cases favoring an expanded reading of SfVANCC are currently under appeal. Therefore, the 
position of the United States, representing the EPA and Army Corps of Engineers, is that these 
lower court rulings were in error. That makes the citation of these district court cases for any 
other proposition somewhat disingenuous. 

The conclusion of the discussion is that “[Ijield staff should continue to assert jurisdiction over 
traditional navigable water (and adjacent wetlands) and, generally speaking, their tributary 
systems (and adjacent wetlands).” Guidance, at p. 31 . It is silent, however, about what law to 
apply. In fact, it simply lists out factors to be considered, including the “guidance, applicable 
regulations, and any additional relevant court decisions.” Jd, 
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Overall, the Guidance Document unlawfully issues a new “no jurisdiction” rule based on a 
misreading of Supreme Court law, violates the procedural requirements of the APA and NEPA, 
and portends even further erosion of federal environmental rules. 

CONCLUSION 


For the foregoing reasons, we urge EPA and the Corps not to go forward with a proposed 
rulemaking and to withdraw the Guidance attached to the ANPRM immediately. 

Respectfully submitted. 
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] h- ',i - I. al-tiun of Arid States 6VESTCAS) is submitting this teslimon).' regarding 

Ai Oulu of ihi Naht'tisWaters, Including Wetlands, under the jurisdiction of the 
Am! lal'o oil 1 rollution Control Act. This testimony is in response to proposals to 
1 ■! " I! tha F, ilcral Water Pollution Control Act to clarify the jurisdiction of the United 
'-I ai u diers o| Ute United States, to provide a definition of Waters of the United 

C tU s rs Ihiii the C lean Water Act. 

The definition of Waters of the United States is of paramount importance for our 
memter's states and the regulated entities {including municipalities), who will bear the 
cost of having no distinction between actual wet waters of the United States and the 
predom-inantly dry water courses that epitomize the arid west. Our members provide 
water and wastewater services in the arid west and in the process must manage wfater 
resources in various w>ays that will be severely impacted by the overly-broad proposed 
definition of Waters of the United States, Our members nrove water through canals and 
ditches that must be maintained, manage storm w^ater through urban and rural 
environments, and discharge treated effluent to the otherwise naturally dry water 
courses. The increased costs, in time irnd money, of permitting activities asssociated with 
the affect of the proposed legislation and its impact on water resource management, 
provides no .significant environmental benefit and is an unnecessary cost that will 
ultimately be borne by the residents of the arid western states. 

WESTCAS is a coalition of approximately 125 water and wastewater di.sti-icts, cities and 
towns, and professional associations focused on water quality and w'ater quantity issues 
in the States of Arizona, California, Colorado, Idaho, Nevada, New Mexico, Oregon and 
Texas. Our mission is to work with Federal, State and Regional water quality and 
quantity agencies to promote sdcntifically-sound laws, regulations, appropriations, and 
policies that protect public health and the environment in the arid West. 

Legislative proposals seek to define the waters of the United States that are sisbject to the 
Federal Water Pollution Control Act by changing the applicability from "navigable 
w'aters" to "waters of the United States" and providing a definition of "waiters of the 
United States," 


"Waters of tlie United States means all waters subject to the ebb and flow of the 
tide, the territorial seas, and all interstate and intrastate- waters and their 
tributaries, including lakes, rivers, streams (including interniittent streams), 
mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa 
lakes, natural ponds, and aU impoundments of the foregoing, to the fullest extent 
that these waters, or acthdties affecting these waters, are subject to the legislative 
pow'er of Congress under the Constitatiori." 
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The proposed definition -unnecessarily broadens the scope of waters subject to the Clean 
Water Act and oversteps the balance of Federal authority tvith respect to States and their 
management of rvater resources, WESTCAS emphatically believes that the proposed 
definition of "waters of the United States" -will lead to tlrree significant types of impacts: 

“ Req ui rirrg Section 404 permits for ditch/ canal/ acequia operation and 

maintenance by inctading these preWousIy non-jurisdictionai w-ater conveyance 
systems 

• Impacting the ability of state and local governments to im-plement land use 
planning and -r,o:mng by applying to "activities affecting these waters" 

" Further complicating Ation 402 NPDES permits, particularly for storm water 
discharges, because the proposed legislation docs not provide any clearly 
articulated definition of the extent of tributaries. 


Impacts on Water Conveyances 

Western wa-ter providers are dependent on moving w'atcr from one location to another 
in canals tind ditches. Over the past decade, the population of the Western states has 
grown 19.7 percent — greater than any other region of the United States. The demand for 
water has increased just as dramatically, and is impacting the demand for increased 
water conveyance and inter-basin transfers. Aging infrastructure, increasing 
e,nvironniental mandates, serious forest fires, and prolonged drought conditions have 
added to fhi.s demand, threatening the very communities and cx-:onomies established 
throughout -Ihe West. 

A number of hnportant factors applicable to the arid west sho'uld be ctrnsidered 
regarding mter-bas:in -water transfers and the operation of water conveyances: 

® In 2000, about 9,500,000 acre-feet per year of surface water was used for public 
water supply in the arid west. Most of that surface water was delivered via 
water aqueducts or canals from within basins and inter-basin transfers, 
e The rapid population growtli in the arid -west is challenging the districts and 
municipalities to provide quaiitj' utility services for water and wasteveater due to 
the sheer number of potential customers, their water demands, and the volumes 
of rvasten atei produced requiring treatment, 
e En\ ironmenlal regulations and standards are continuing to i'ceome more 
sin agent o\ ei time regarding both water supply and -wastewater tie-tmii-ul. 
req'.anng more actions that increase the costs of W'ater supph' Jistribuiieii ,'iv} 

',\ astew .Iter treatment and discharge. 

9 ■ hi population growfl-i in the arid West has a significant ci'nipi inem I’i -eiin'd 

. nd oidet ult/ens who are on a fixed and/or limited fiiidneia! budget 'i',; vno 
L.-e v'i afiord Ihe e.scalatjng utihb/ costs being distributed to. tl-.e Inc.e -'usu mei 
b.s'i 

The 1 \p riN v, el C k'.m Water Act jurisdiction to these waters would impose Sticlion 
404, U cd n.i hi! requiiements on the operations and mamtenance of these water 
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conveyances. One of our members in Colorado who provides raw m atei : t , o' •• 

and ditches says "Perhaps of even greater consequence to my district is lli. < \tci i . i > 
jurisdictional waters to canals, ditches, storm drains, etc. Both the 'hu u\ hi. s il i 
and the "to the fuliest extent" language guarantees unintended consequei 
Thousands of miles of manmade water conveyances in Colorado and thuingtM .,t i i 
arid west would be affected and the cost would depend on exactly how ll'c exp oti* vl 
jurisdiction is int Tpreted. It's the unknowns that scare us all." 

The expanded dcTnition of "waters of the United States" could require a 404 permit 
application to be hied for each maintenance activities in order to obtain the maintenance 
exemption under 404(d). The USAGE must conduct a review' of all permit applications, 
often inciuding site visits, before the USAGE can issue the exemptions. The result is that 
for each of the western states thousands of new permit applications will be .submitted 
annually to the USAGE. 

Impacts to Local Water Resource and Land Use Planning 

The Clean Water Act clearly gives the States the primary responsibilities and rights to 
prevent water pollution and to plan the development of land and water resources. 
Section 101 (b) provides that the state have the "primary responsibilities and rights" to 
prevent water pollution and "plan the development and u.se. . .of land and w'ater 
resources." 33 U.S.C. § 1251 (b). Section iOl (g) provides that the congressional "policy" 
is that "the authority of each State to allocate quantities of water within its jurisdiction 
shall not be superseded, abrogated, or otherwise impaired by" the statute. 33 U.S.C. § 
1251 (g). States and local governments have traditionally been responsible for 
regulating water uses and loctil land uses. In regulating water uses, the States allocate 
water among different consumptive uses, such as urban or agricultural uses and also 
allocate water to protect environmental needs, such as fish and wildlife, recreation, and 
scenic beauty. In balancing the.se needs, the States make choices whether local water 
resoiu'ces should be developed to promote local growth or instead retained in their 
natural condition as part of the environmental heritage, and they respond to the public 
in developing the balance between competing needs. 

At the local level, local gox'ernmonts arc responsible for approving dex'elopmcnt 

projects, such as residential and commercial developments, that v jU pnn'ide noi.sD," 

and accommodate economic growtlr and environmental preseiv atiuii, lit, bog 

preservation of wetlands and other water resources in their natm il condition 11 u' lo, i 

governments may approve development projects because the public N nwiK outw . ,, ' 

the environmental harm or they may disapprfive projects because the i in ir > r, lU, 

co.sts are iinacceptabiy high. They will approve projects subject to con lil-er i , 0,1 

mitivate the environmental harm. 

o u 

These water re.source and land use decisions are properly made at the state and local 
level because they involve resources, including local evaters, which have purely local 
rather than national effects. The Senate and House bills proposed amendment of the 
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C i- ,■■ 1 ’ ',!o’ ilroiitons tochange this long-accepted regime by aiiLu't Mi’’. . ed t >1 

cy.i iiv u s 1 ' 'ccinale local, intrastate, non-rsavigable waters and activities th .c :■ . ( lie’s 
Vs el. ’s O’. I n v> li.’je ihete is no conceivable national or Federal interest at staks lies 
■ imuiiehes I’.ie liaditional authority of state and local govemnicnls to lognl ifi' k v i Uii 
1 al wai.'i resources, ,uid disturbs the balance between the Federal ge\ erraov in and iti> 
’stal-'s vv i( b, rcfairvl K' Ihe legislative intentof the Clean Water Act. it has been long-tieid 
Wat vie, isiv'ns aifec tmg the use of local resources having primarily local effects are better 
,tui.le .it tlio krcai rather than the national level 

Tribataries and Section 402 Permits 

WFiSTCAS members operate storm sewers and other municipal (adiities that discharge 
into desert washes, drainage ditches, concrete-lined flood-control channels and other 
areas that are normally dry. Under current federal and state law, these dry channels are 
already invariably characterized as "w'aters of the United States" by state agencies, the 
US Environmental Protection Agency (EPA) and the US Army Corps of Engineers 
(USAGE). Dry channels thereby become regulated under the Clean Water Act. Despite 
their dryness, these "waters" take on the regulatory classification of tlie wet bodies of 
water downstream, and become classified for fishing, swim.ming, and other uses such as 
drinking-water supply. These classifications, and the criteria established to protect 
them, are known as "w'ater quality' standards". W.ESTCAS members are issued Federal 
and State {.lerinits prohibiting the discharge of any substance in concentrations that 
might interfere with fishing or swimming in the dry channel, or otherwise cause the 
channel to exceed applicable water quality' stiidards. In this way, Federal and State 
agencies declare that dry channels of the arid west must be protected for fishing and 
swimming, and exercise their authority to impose and enforce Clean Water Act: 
:requi:re:ments intended for wet waters. 

Without the proposed legi.s!ation changing the definition of "waters of the U:nited 
States", discharges into dry channels are at present more heavily regulated than most 
discharges into wet waters. Regulators do not need to impose special requirements on 
most discharges into wet waters, where the discharge is diluted and quickly assimilated 
without causing violations of water quality standards. Because dry channels lack water 
for dilution, regulators may impose special requirements to ensure that the dry channel 
does not exceed its water-cpjality standards and tliat the classified used are faliy 
protected. These standards are applied currently becau.se the dry channels are 
considered Ixibutaries of " waters of the United States", 

In various Courts of Appeal cases, the term "tributary" has hwn dtiinvx. . t .nt a 
The Sixth and Fourth Circuits have held that large expanses ol du' kinds vv n ' r. i 
pre.sence of a hydrological connection which can be established bv a t tii ■ i i i hi!" ’,c>- 
such a.s roadside ditchexs and drains, may' be classified as tiibuiaiii's H. d ( > n,; 
"tributary" to include artificial channels, they extend the concepv " q ,v", u „ i- tk 
ditches and irrigation canals, but arguably also to urban guttens, coin 4.0 -i" o-. i e 
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iii'i ri . ,1 ,i.'d ■! -is'inH! storm sewers. By defining "tributaries" to include intermittent 
n , >0 ' '.e 1 1 'Ksi-. and the ability to move water downstream, these cases extend 

o ■( ,1 t.ii LniLd btates" to cover virtually all dry land. Because with few 

\ I ' . 1 -. inn tails on land and then flows downliill, potentially if not eventually 
i uj'.iy luatwaisJ i hereby establishing an intermittent connection. Surely Congress 
iis 1, t ail' nd to apple the Clean Water Act to deserts, mountain peaks, urban streets 
< I d M> ihe otliei'Aise dii land where rain falls and runs off. Dry land .should not be 
iin divl as a a'liti’i ot the United States. 


The Fifth Circuit, in comparison, has properly held that dry land and intermittent creeks 
are not waters of the United States. This Court held that tributary waters should be 
treated as within the jurisdiction of the Clean Water Act only when they are so 
"inseparably bound up" that a discharge to a tributary veil! produce imminent, actual, 
identifiable and significant contamination in a navigable w'ater. 


DownslTeam waters are already protected under the Clean Water Act. When point- 
source discharges into tributaries flow far enough to reach a water of the United States 
(currently navigable water), they are regulated directly as discharges into navigable 
waters. Discharges that are eventually carried to navigable waters by storm water 
runoff are regulated indirectly through the permitting of .storm water discharges. Both 
wraters are also within the jurisdiction of state and local governments, which regulate the 
discharge of wastes into water and the dumping of wastes onto the ground. Therefore, 
waters of the United States are protected without categorizing dry land tts w'aters of the 
United States. 


Without further refining of the definition of "waters of the United States", water in 
storm water conveyances and in storm sewers beneath of cities are waters of the United 
States. These wateics are subject to water quality^ standards and perniitting requirements 
within the pipes that the w'ater flows in because they become "tribiitarief/' of the 
receiving waters. Obviously, a clear definition of "waters of the United States" that 
addre.sse.s the extent and significance of tributaries is critical in determining the 
jurisdiction and application of the Qestn "Water Act, particvtLiily Section 402 and 40! 
periTsitting programs. The existing statutory and regulatory protec iiojis ■ 4 water-, id ti>- 
United States argue for a tributary definition that limits the Clean W.rii'r Art tiiisih. ii.-'i 
to "wet flowing waters" that have a "significant nexus" to nax'ig.i! le vie.('r>. 
Respecliiiliy, WESTCAS submits that a clear, yet reasonable, delinithjn is reqniust 


ol ' C Tu UK' •, oil lot the opportunity to provide this statenwr.t loi 'll ' 'I. . 1 -r.’, 

I . o n i II U i - d. W would like to wfork with the Committee as you niov i , w - , . ! i 
ii di s, r 'll, - ,ue kgislativ'ely. We bring a unique and impouai'l i\ 1 SOI . > ' lo .lu 
v-.li. I tpi in '1 1 I’uportance to the Vvest. 
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STATUS OF THE NATION’S WATERS INCLUD- 
ING WETLANDS, UNDER THE JURISDICTION 
OF THE FEDERAL WATER POLLUTION CON- 
TROL ACT 


Thursday, July 19, 2007 

House of Representatives, 

Committee on Transportation and Infrastructure, 

Washington, DC. 

The Committee met, pursuant to call, at 2:05 p.m., in Room 
2167, Rayburn House Office Building, Hon. James Oberstar [Chair- 
man of the Committee] Presiding. 

Ms. Johnson of Texas. [Presiding.] Good afternoon. I would like 
to welcome today’s witnesses to our hearing, and, I am certain, the 
Ranking Member. Today we will hear from former EPA Adminis- 
trator Carol Browner, scientists, and other interested stakeholders. 
In addition to this being an important issue in its own right, I am 
also looking forward to learning more about the original purpose 
and intent of the Federal Water Pollution Control Act Amendments 
of 1972, more commonly known as the Clean Water Act. Our wit- 
nesses here today will provide informative testimony on where the 
Clean Water Act has worked and where it needs to be improved. 

Members of the Committee, while the 1972 Clean Water Act 
Amendments were passed many years ago, and while those laws 
and regulations worked quite well for a long period, times have 
changed. In recent years the Supreme Court has stepped in and 
subverted the purpose and protections of the Clean Water Act. Like 
water under a bridge, congressional intent was simply washed 
away. When the Court makes decisions that are driven by ideology, 
driven by politics, it makes a mistake. 

Sadly, though, we know all too well the ramifications of the Bush 
V. Gore decision. We will soon see the mess that is a result of the 
Rapanos and Carabell decisions. 

The Rapanos decision and the muddy guidance that has followed 
will only result in continued confusion and added expense for the 
regulated community. This, Members of the Committee, is confu- 
sion that simply did not exist prior to 2001, the SWANCC decision. 
And it is not just regulatory confusion that has resulted from these 
decisions. 

Grave environmental harm, damage to our streams and wetlands 
have come about from the unwarranted actions taken by the Court. 
The issue is a matter of clean drinking water for all of this coun- 
try’s citizens, and it is a matter of protecting our so very valuable 
water resources. I look forward to today’s hearing to learn more 
about the implications of these Court decisions on the important 
issue of wetlands and water quality protection. Thank you. 

The Chair now recognizes Mr. Baker. 

Mr. Baker. I thank the gentlelady for recognition, and appre- 
ciate the willingness of the Chair to again convene a hearing on 
this important matter. This is the second in a series, and I think 
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will help the Committee to hotter understand the important issues 
before us. 

I would like to perhaps review the history of the matter from a 
slightly different perspective. From the 1899 Harbors and Rivers 
Act to the 1972 Clean Water Amendments, the history was fairly 
clear and certain. As a result of the 1972 amendments and the con- 
gressional debate that ensued with the adoption of that act, the 
Corps took one direction with regard to rules promulgation, while 
the EPA was in a slightly different perspective. The resulting con- 
flict between the two agency interpretations was litigation in the 
District Court of D.C., which consequently ordered the Corps to 
take on a more aggressive regulatory posture. 

From that point forward, there was much uncertainty as to what 
constitutes a navigable water of the United States subject to the 
authority of the Clean Water Act. And from my reading of the Su- 
preme Court cases over time, it becomes clear that navigable wa- 
ters does in fact mean navigable as to use, or may become navi- 
gable with minor modifications to the water system. That was 
again extended to tributaries of the navigable waterway, to wet- 
lands that abut a navigable waterway. 

But throughout all court findings, the term "navigable waterway" 
is the building block upon which jurisdiction of the Clean Water 
Act flowed. The SWANCC and Rapanos cases did in fact reach an 
appropriate balance, in my view, in restoration of the responsibil- 
ities of the States to act in preserving environmental quality as 
well as better defining the role of the Federal Government by not 
extending coverage to isolated waters or wetlands. 

Although there appears to be some confusion as to the current 
meaning of the Court’s findings, it is clear to me that there is a 
perhaps more appropriate balance between State and Federal role 
and between private property ownership and public interest. 

We should tread carefully as we move forward. As I am from a 
State which relies to great extent on water quality, fisheries and 
our navigability of our most important asset, the Mississippi River, 
we do have great interest in preserving water quality within rea- 
sonable bounds. However, the bureaucratic decisions in many 
cases, identifying tractor tire ruts across a wet field, which subse- 
quently fill with water as a wetlands subject to the Clean Water 
Act jurisdiction, do not lead one to conclude that logic is always ap- 
plied in these matters. 

And so I am anxious to work with the Chair to find a reasonable 
balance in moving forward to ensure that private property rights 
are regarded, that the States are given full responsibility for super- 
vision of their own environmental habitat, and that the Federal 
role is relegated behind those two in order to preserve environ- 
mental balance. 

I appreciate the opportunity to participate. Madam Chair, and 
yield back my time. 

Ms. Johnson of Texas. Thank you very much. 

Mr. Bishop? 

Mr. Bishop. I will submit a statement for the record. Madam 
Chair, thank you very much. 

Ms. Johnson of Texas. Thank you very much. 

Mr. Higgins, would you have an opening statement? 
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Mr. Higgins. I will just submit a statement for the record as 
well, Madam Chair. Thank you. 

Ms. Johnson of Texas. Okay. 

Anyone else? Yes, Mr. Westmoreland. 

Mr. Westmoreland. Thank you. Madam Chair. And I would like 
to thank you for holding this series of hearings and the proposal 
to adjust the Clean Water Act. I want to thank Ms. Browner for 
being here also to testify. I am looking forward to hearing your tes- 
timony. 

However this legislation’s objectives are alarming. I have several 
questions and concerns that I want to address. The bill overtly in- 
tends to expand the Clean Water Act which has maintained our 
Nation’s waters for 35 years. If we remove the word "navigable," 
which is used 81 times in the clean water legislation — so I don’t 
think it was misunderstood that "navigable" was supposed to be in 
there — it will result in the expansion of the Clean Water Act since 
the 1972 inception. 

If we replace "navigable waters" with "waters of the United 
States," and expand the scope of Federal jurisdiction to its max- 
imum limits under the Constitution, the bill would effectively ne- 
gate decades of jurisprudence. This will become the courts to decide 
the constitutional limits of Federal jurisdiction under the Clean 
Water Act, at a great cost to the American people. And as the 
Chairlady spoke today, it would end up back in the high Court, and 
presumably with the same result. 

The Chairman’s bill claims to restore the original intent of Con- 
gress. And I don’t know how much more the original intent could 
be than to use a term 81 times. But the reality is that the bill is 
only broadening the jurisdiction of the Clean Water Act to cover 
any and every wet area of the United States, the most troubling 
of all has yet to come. The business and activities of farmers, 
ranchers, road builders, property owners, water planners, and so 
on will be all included under this new expansion of government. 

The only way to decide if water is subject to the new terms would 
be through excessive permitting and oversight, and of course costly 
and time-consuming litigation. The Chairlady spoke about the 
court cases. Those court cases were to stop the overreach of the 
EPA, Fish and Wildlife, and the Corps. It was trying to show them 
that there were bounds under the Clean Water Act that they had 
to work within. They weren’t destroying the Clean Water Act. 
These agencies were reaching over the bounds that the constitu- 
tional authority of Congress gave them. 

And, Madam Chairman, what we are talking about with this pro- 
posal, and I have only been here 3 years, but I think this is the 
most devastating proposal to the people who grow our food chain 
that I have seen. But this will give EPA and the Corps of Engi- 
neers the authority over every wet piece of property in our United 
States. That is something that I hope we can stop, and that we can 
work together to negotiate a solution that we can all live with, 
work with. 

I think we need to look at the original Clean Water Act, clarify 
some of the stuff in that to make sure that EPA and the Corps 
knows their regulations. 
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Now, let me say this. I have projects that I know of that people 
have been working on for 30 years trying to get a 404 permit. Thir- 
ty years. That is too long. And it is a process, and it is a bureau- 
cratic process, and it is the expansion of government that is caus- 
ing people to go without drinking water today. 

So with that. Madam Chairman, I yield back the balance of my 
time, and I look forward to the testimony. 

Ms. Johnson of Texas. Thank you very much, Mr. Westmore- 
land. 

The Chair now recognizes Ms. Matsui. 

Ms. Matsui. Thank you. Madam Chair. I think this is a very im- 
portant hearing. The Clean Water Act has been the subject of quite 
a bit of legislative speculation quite recently, as well as legal inter- 
pretation over the years. And one thing I believe that hits a lot of 
us as we deal with our districts and our constituents is we can 
agree that the permitting process is not equally administered ev- 
erywhere, and in some districts it is broken and needs to be fixed. 

What those fixes are and how they are made are issues that all 
of us will have to work through. What is clear is that we need to 
start somewhere in addressing the immediate and long-term water 
quality issues facing our country and our communities. 

My district is Sacramento, California, located at the confluence 
of two rivers, the Sacramento and the American. As my colleagues 
have heard me say before, we are the most at-risk river city for cat- 
astrophic flooding in the country. The Sacramento region and the 
Sacramento River watershed as a whole is undergoing dynamic 
changes. We are experiencing a huge population growth. We expect 
almost 2 million more people in the Sacramento region alone in the 
next 4 years. 

As we grow, we need to make sure the tools, whether they be pol- 
icy or regulatory, are in place so that communities like Sacramento 
can address this type of growth and ensure that the overall health 
of our watershed and its communities remain intact. 

Today’s hearing is a good step in sharing perspectives, concerns, 
and experiences in this complex area, and I look forward to work- 
ing with Madam Chairman on these issues as we move forward, 
and I look forward to hearing today’s witnesses. 

And I thank you very much, and I yield back. 

Ms. Johnson of Texas. Thank you very much. 

I would like to, at the request of our Chairman 

Mr. Bishop. Would the Chairman yield for a second? Thank you. 

I was very interested and truly troubled to hear Mr. Westmore- 
land’s comments about a 30-year delay. And could I ask that you 
submit to the Committee the details of the case or cases that have 
a 30-year delay? I think all of us on the Committee would like to 
see those. 

Mr. Westmoreland. I have those coming. 

Mr. Bishop. Thank you very much. I appreciate that. Thank you 
for yielding. 

[Information follows:] 
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LAKE MCINTOSH, GEORGIA 
TIMELINE 

Congressman Lynn Westmoreland (GA-03) 

‘this Is a comprehensive outline describing the permitting process for Lake McIntosh to be 
utilized as water supply for local residents. 

1970: Phipps Corporation sold Peachtree City to Garden Land Cities Corporation which then 
proposed Lake McIntosh as a water supply reservoir, 

1972: A portion of the reservoir site was cleared, Line Creek rerouted, and construction on the 
dam foundation began, 

1976: Project abandoned due to a recession in the real estate market and Garden Land Cities 
Corporation goes bankrupt. The parent companies of Garden Land Cities Corporation obtained 
the property with Bessemer Land Corporation obtaining the land in Coweta County and Equitable 
obtaining the land in Fayette County. 

1978: Fayette County saw need for improved water supplies, as it can only supply 0.5 mgd 
(million gallon per day) to its citizens. 

1979: Fayette County started its public water system. Secured loan and grant from Farmer's 
Home to build a water supply reservoir. County negotiated with Equitable-Life to take over 
project. 

1981 ; Opposition developed among affected Coweta County property owners, 

1982: The County proposed construction of Lake McIntosh - acquired bulk of property, 
prepared preliminary dam plans, performed Archaeological, Botanical, and Wildlife survey, and 
submitted a Section 404 Permit application. After filing the 404 permit application for permission 
to fill/inundate the streams and wetlands associated with the project, the Colonel of the Army 
Corps of Engineers, Savannah District suggested that the application be withdrawn until Fayette 
County had informed/negotiated with all of the adjacent landowners and held informative public 
information meetings. Upon the recommendation of the Corps, the County withdrew Its 404 
application. 

1983: Based on the Corps recommendation, the County began acquiring the land necessary to 
construct the Lake McIntosh project, Fayette County obtained land from Bessemer in Coweta 
County and the majority of the remainder land over the next several years. The County pursued 
land acquisition without any indication of success of the 404 permit process, 

1984: Farmers Home pressured Fayette County to either construct a lake or lose their funding. 
The County had been experiencing some difficulties negotiating with Equitable's local 
representation In acquiring its land. Given the continued resistance and the County’s immediate 
need for water, the County constructed Lake Kedron as a short term solution to the County's 
water problem. 

1986: Lake Kedron was constructed with the idea of building Lake McIntosh in the future. Lake 
Kedron was constructed as a short term remedy to the County's water supply issue. The ability 
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to quickly acquire the necessary property and clear regulatory hurdles caused this reservoir to be 
constructed in place of Lake McIntosh. (The County's location within the Piedmont eco-region of 
Georgia does not provide for extensive water supply opportunities. Lake McIntosh was always 
part of the County’s plan to provide for the water needs of its residents. Therefore, it was always 
the intention of the County to construct the Lake McIntosh project. Only within the permitting 
process did other reservoirs get constructed before McIntosh.) 

1987: With Lake Kedron, Fayette County now had the capacity to produce 4,5 mgd. 

1989: President George H, W. Bush sets a goal of “no net loss" of wetlands (regarding 
conservation losses and gains). 

1989: The county submitted, to USAGE, a new application to permit Lake McIntosh, (The 
previous application had been withdrawn upon the recommendation of the Corps.) 

1989: Land Acquisition completed for Lake McIntosh. Throughout all of the 404 permitting 
processes land acquisition for the McIntosh project was ongoing. 

1992: Oval pigtoe species found in Coweta County in Line Creek at Hwy, 54 crossing. 

This survey was conducted while the permit was pending to address the historical records of 
species found in Line Creek. Shinyrayed pocketbook mussel species found in Coweta County in 
Line Creek at GA Route 74, GA Route 85, and GA Route 16. This survey was also conducted 
while the permit was pending to address the historical records of species found in Line Creek, 

December 23, 1992: Lake Horton permitted as preferred alternative, A consultant became 
involved and determined that the least environmentally damaging practicable alternative was 
Lake Horton rather than Lake McIntosh. With approximately twice the yield and over 100 acres 
less of wetland impacts. Lake Horton was constructed in 1996. By this time, Fayette County's 
population had been experiencing extreme growth, making it apparent that additional water 
supplies, even beyond even Lake Horton, would be necessary to meet the future demands. 

1993: Bob Butler, an employee of the FWS, along with several other employees of FWS, 
conducted surveys all over the southeast to determine the presence of mussel species believed 
to be disappearing from the region. Butler conducted a survey for freshwater mussels endemic to 
eastern Gulf Slope drainages of the Apalachicolan Region of southeast Alabama, southwest 
Georgia, and north Florida. Since the Lake McIntosh reservoir project was still being proposed, a 
representative from Fayette County was present during the surveys. These surveys served as 
the foundation for the proposed listing for federal protection of the species. 

January 18, 1995: Letter stating DOI will do a mussel survey for proposed McIntosh site in Line 
Creek. Since the project was well known at this point, DOI coordinated with Fayette County so as 
to minimize any objections as to how the survey was conducted, 

September 25, 1995: Mussel experts visited sites in Line Creek, Whitewater Creek, and the 
Flint River. 

January 18, 1996: Survey Report was published. Only 1 specimen of the Shinyrayed 
pocketbook was found in Line Creek (at Ga. Route 85). 

May 1997: Fayette County Water System Stream Monitoring Program was initiated. 
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1998: Fayette County Official Government website- Water System Storage Improvements- 
Started 404 permit process for Lake McIntosh. '“Note- the original permit application was filed in 
1989 for Lake McIntosh. Lake Horton was discovered to be a less environmentally damaging 
practicable alternative as opposed to Lake McIntosh, The Lake McIntosh permit was amended to 
reflect that discovery and Horton was permitted in 1992 and constructed In 1996. The re-initiation 
of the McIntosh project began in 1998, It took a significant amount of time to find adequate 
compensatory mitigation to submit with the 404 application, 

March 16, 1998: Shinyrayed pocketbook and Oval pigtoe were listed in the Federal Register, 
Volume 63, No, 50, page 12664, 

March 16, 1998: Excerpt from Federal Register Listing: “...there is very little suitable habitat in 
the area to be affected by the proposed dam and reservoir. One live Shinyrayed pocketbook was 
found several miles downstream of the proposed dam site, but the Service did not believe the 
proposed project will affect this area. Therefore, listing of this species will not affect the project 
(Lake McIntosh]." This statement is from the Federal Register excerpt of the listing of the species 
under the Endangered Species Act. This statement was published as a result of the agreement 
between the FWS and the County, The County withheld opposing the listing of the species so 
long as the FWS would not oppose the project on the condition of potentially impacting the 
species. This statement was supposed to allow the project to proceed without further delays from 
FWS. 

August 28, 1998; Cultural resources report for the Lake McIntosh project was completed. A 
complete review of the entire 610 acres had to be complete to satisfy the Section 106 Cultural 
resource requirements, 

October 1999: A Shinyrayed pocketbook was found in Line Creek at GA Route 16 and It was 
confirmed Shinyrayed pocketbooks remained at GA Route 85, This confirmed that these 
protected species were in the creek and would potentially be impacted by the project, 

November 13, 2000: Mussel survey performed in Line Creek for TDK Boulevard extension - no 
endangered or threatened species found. This shows that further downstream in Line Creek the 
species that had previously been found are no longer present. 

2001 : During the drought, the City of Fayetteville's own water supply (groundwater wells) 
became unusable and the City was forced to rely on water from Lake Horton. For some 120 
days, the City of Fayetteville became completely dependant on Lake Horton. (Fayetteville initially 
had vehemently opposed the County’s reservoir projects. Fayetteville had said that Lake Horton 
was unnecessary and chose to secure additional groundwater supplies as Its reliable source. 
During the drought, the wells were unusable due to water quality concerns and the City was 
forced to rely on the water supply reservoir that it had opposed.) 

March 22, 2001; Lake McIntosh withdrawal Permit was modified to 8 mgd. 

May 2001; Lake McIntosh was listed in the GA DNR White Paper. The white paper was written 
to address and revise the State of Georgia's 20 year old minimum instream flow criteria. In the 
past, the stream's seven-day, ten-year minimum flow was the basis of the instream protection 
rule. With the white paper, all new applications for non-farm water withdrawals from new 
sources, or expanded use of existing surface water sources would be required to meet new 
interim minimum flow protection requirements. These new standards did not apply to any 
applicant who had a pending surface water withdrawal application or 404 permit application. By 
being grandfathered under the old instream flow policy, the McIntosh project would not have to 
release as much water downstream and would be able to supply more water to the residents of 
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Fayette County, In the end, because of concerns for downstream endangered species, the 
County committed to release in excess of what was required under this paper, 

October 3, 2002: A Joint Public Notice was issued for Lake McIntosh. The JPN issued was for 
the 404 permit under the Corps authority. 

October 29, 2002; Fayette County held a Public Information meeting on Lake McIntosh, A 
presentation was given by the County’s consultants and a question and answer session provided 
a public forum for comments. This was done by the County so that the Corps would not have to 
hold a separate public hearing. The County provided notice for several weeks prior to the 
meeting to allow the public adequate time to plan to participate in the meeting. Members of the 
Corps were present at the meeting, 

November 25, 2002: An interagency site visit conducted, Members of the Corps, FWS, EPA, 
and GA EPD were all present. This afforded the representatives of the various federal and state 
agencies an opportunity to see the site and any anticipated impacts, 

January 28, 2003: Comments on Lake McIntosh fonvarded to applicant. The comment period 
under the 404 process had ended and the Corps forwarded all of the comments received during 
the process to the applicant, Fayette County, 

February 26, 2003; Response to comments filed. The applicant had 30 days from receipt of 
comments to tile its responses. This was the applicant’s opportunity to discuss any criticism that 
was expressed during the comment period. 

August 2003: Burns & McDonnell completed Hydrologic Impacts of Proposed Lake McIntosh 
for U.S. Fish & Wildlife Service - Report concluded minimal impact on downstream flows. This 
report was paid for by FWS. The report Incorporated withdrawals for the City of Newnan and 
Fayette County in. excess of the actual flow in the creek and still concluded that the reservoir 
project would result In minimal impacts to the creek. 

January 11, 2005: Steve Parris (FWS) made informal statement at Interagency Meeting that 
FWS has not officially signed off on Lake McIntosh and is not bound by the Federal Register. He 
stated that an additional mussel survey was required. The Federal Register notice that 
announced the listing of the mussel species as protected clearly stated that the listing of the 
mussels would not impact the Lake McIntosh project. Fayette County had been proceeding since 
that time as though the issue surrounding the mussels in Line Creek was resolved. Parris’s 
comment was the first comment since the listing of the species and the agreement between FWS 
and Fayette County, that additional surveys would be required to permit the reservoir project. 
These surveys would add additional costs and time delays. This position essentially disregarded 
the earlier agreement between FWS and the County but only after It was too late for the County 
to oppose the listing of the species. 

February 15, 2005: Schnabel Engineering completed a Safe Yield Analysis and In-stream Flow 
Modeling, and concluded there would be minimal Impact. 

March, 2005: Withdrawal application was modified to 10.4 mgd. 

April 1, 2005: Meeting at the Southeast Region office of the FWS to discuss the project and 
potential impacts to listed mussels, FWS took the position that further mussel surveys were not 
necessary but it would be assumed that listed mussels are present in Line Creek based on the 
most recent (1995) survey. 
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June 16, 2005; Conference call to discuss various in-stream models and answer questions on 
the models. FWS personnel advised the applicant's agents that predicted low flow below the 
dam may affect mussels. 

July 23, 2005: FWS personnel met with representatives of the Corps, the GA Environmental 
Protection Division, and agents of Fayette County at the Corps’ office to discuss the status of the 
project. Service personnel confirmed that an additionai mussel survey was not necessary but 
that it would be assumed listed mussels were in Line Creek based on the 1995 survey. 

September-November 2005; Fayette County commissioned a new survey for the protected 
mussels in line Creek. No species were found. 

October 17, 2005: With the FWS position now being that the Federal Register did not preclude 
the requirement of formal consultation, the Corps requested and FWS received the request to 
initiate formal consultation. 

January 13, 2006: Initial biological opinion was issued under formal consultation of the 
Endangered Species Act. 

May 5, 2006: 8 federally-listed endangered Oval Pigtoe mussels were found in Line Creek 
immediately south of the Peachtree City airport. This survey was done for the expansion of the 
airport, not the reservoir project. This reinitiated formal consultation under the Endangered 
Species Act. 

May 3, 2006; MOA regarding cultural resources was executed. Included signatures from Fayette 
County, USACE, and GA Department of Natural Resources, Historic Preservation Division. 

September 6, 2006: Georgia EPD Issues a water withdrawal permit and 401, water quality 
certification. These are the two items that provide state approval of the project. 

October 23, 2006: An amendment to the Biological Opinion was issued by FWS. This contained 
all of the revisions to the "reasonable and prudent” measures as well as revised terms and 
conditions for the project. This concluded Section 7 formal consultation under the Endangered 
Species Act. 

June 28, 2007: The 404 Permit finally issued for the project 
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Ms. Johnson of Texas. Thank you. Our Chair is unable to be 
here. Just before I introduce our first witness, I will read his state- 
ment. Unfortunately, due to a variety of reasons and scheduling 
conflicts, only our esteemed colleague. Administrator Browner, was 
able to join us this afternoon. However, I ask unanimous consent 
that the testimony of former Administrators William Ruckelshaus, 
Russell Train, and William Reilly, as well as former Assistant Ad- 
ministrators for era’s Office of Water, Bob Perciasepe and G. 
Tracy Meehan, be a part of the hearing record. 

Any objections? Hearing none, so ordered. 

Combined, the testimony of these four Administrators and two 
Assistant Administrators span the nearly 35 years of implementa- 
tion of the Clean Water Act, and represent both Republican and 
Democratic administrations charged with protecting the Nation’s 
waters. 

I would like to read a few excerpts from the testimony for my col- 
leagues to consider. First, from William Ruckelshaus, former EPA 
Administrator for both the Nixon and Reagan administrations: 

"EPA supported a broad definition of ‘navigable waters’ as ‘wa- 
ters of the U.S.’ Like Congress, we recognized that the chemical, 
physical, and biological integrity of the Nation’s waters could not 
be maintained and restored unless pollutants could be controlled at 
the source, before they entered traditionally navigable waters. To 
faithfully interpret the key jurisdictional term ’navigable waters’ 
that Congress had just broadly redefined as ’waters of the United 
States,’ EPA proposed a regulatory definition of the term "waters 
of the United States" that included interstate and intrastate wa- 
ters. Broad Clean Water Act jurisdiction is not only necessary to 
clean up the Nation’s waters, it is necessary to ensure that the re- 
sponsibility for maintaining and restoring clean water is shared eq- 
uitably throughout the watershed and from State to State. 

“In passing the Clean Water Act, Congress recognized that the 
State-by-State approach to water pollution control had failed, and 
that it was necessary to maintain a Federal floor for water pollu- 
tion control to ensure that discharges in one State do not jeop- 
ardize water quality in another.” 

Next, from Russell Train, former Chairman of the Council on En- 
vironmental Quality, and former EPA Administrator during the 
Ford administration: 

“A fundamental element of the Clean Water Act is broad jurisdic- 
tion over water for pollution control purposes. It has been well es- 
tablished that water moves in interrelated and interdependent hy- 
drologic cycles and it is therefore essential that pollutants be con- 
trolled at their source to prevent contamination of downstream wa- 
ters. When focusing on controlling pollutants, navigable waters, 
portions of those waters, their tributaries, and wetlands all must 
be included in the scope of protected waters. If we did not protect 
these streams, creeks, and wetlands, the course of abating pollution 
in this country would be much more difficult and more expensive 
because of the additional costs of technological fixes that would be 
necessary and in the absence of what nature has provided. Simply 
put, we cannot protect and restore our Nation’s water resources 
without providing appropriate safeguards for the entire resource. 
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“Comprehensive jurisdiction is necessary to protect the natural 
environment. It is also important to avoid unfair competition. Un- 
less Federal jurisdiction is uniformly implemented for all waters, 
discharges located on nonnavigable tributaries from larger rivers, 
lakes, and other water bodies would not be required to comply with 
the same procedural and substantive standards imposed upon their 
downstream competitors. Artificially limiting jurisdiction to only 
certain waters will create comprehensive disadvantages for certain 
dischargers.” 

Also, from William Reilly, former EPA Administrator during the 
first Bush administration, and participant in the creation of the na- 
tional goal of “no less loss of wetlands:” 

“EPA has worked closely with the States over the last 30 years 
to make steady progress in reducing water-borne contamination 
and restoring the commercial, recreational, and ecological health of 
our country’s aquatic resources. This successful Federal-State part- 
nership and the long-settled administrative practices on which it is 
built should not be weakened by an excessively narrow interpreta- 
tion of the Clean Water Act. 

“Since the Clean Water Act passed, U.S. courts and regulatory 
agencies have consistently complied with Congress’ intent by inter- 
preting the term ’navigable waters’ to cover all interconnected wa- 
ters, including nonnavigable tributaries and their adjacent wet- 
lands, as well as other waters with ecological, recreational, and 
commercial values, such as so-called ‘isolated’ wetlands and closed 
basin watersheds common in the Western United States. 

“This interpretation of the statute’s jurisdiction is to ensure a ro- 
bust State-Federal partnership. The key phrase at issue, ’waters of 
the United States,’ applies to all the water pollution control pro- 
grams established in the Clean Water Act, not just the wetlands 
permit program. 

“Perhaps the most important implication of any change to the 
definition of ’waters of the United States’ is found by looking at the 
Act’s basic prohibition against discharging pollutants into waters 
without a permit in the National Pollution Discharge Elimination 
System (NPDES) program established by section 402 of the Act and 
the Act’s water quality requirements. 

“By using a broad definition of ’waters of the United States,’ Con- 
gress recognized the need to address pollution at its source, no 
matter what size water. In reality, there are few isolated waters. 
Indeed, many are linked in their hydrology. 

Congress needs to step up to clarify its intent. It is reasonable 
and sensible to have a broad definition of ’waters of the United 
States’ for the purposes of the Clean Water Act. The goals of the 
Act require it. We need the commonsense approach that Congress 
intended the Clean Water Act to protect our Nation’s waters broad- 
ly so that we can reduce discharges of pollutants and ultimately 
achieve the goals of the Act, making all waters swimmable, fish- 
able, and safe for other uses.” 

And finally, from G. Tracy Meehan, former Administrator for the 
Office of Water during the current Bush administration: 

“Mandating navigability as a basis of jurisdiction is inconsistent 
with the Act’s overall objective of restoring and maintaining the 
chemical, physical, and biological integrity of the Nation’s waters. 
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It is an artifact of an earlier law, dating back to the 19th century, 
which was designed to avoid obstacles to waterborne commerce 
rather than to implement integrated watershed management or en- 
vironmental protection. 

“I believe that our unique approach to ‘environmental federalism’ 
under the Clean Water Act, and a science-based watershed ap- 
proach to protecting America’s aquatic resources, merit congres- 
sional action to clarify an extremely confusing and Byzantine situa- 
tion which now exists in our law and regulation.” 

I thank my colleagues and our witness for their indulgence. This 
is requested by our Chairman, and which is completed. 

I now recognize Congresswoman Norton. 

Ms. Norton. I thank you. Madam Chairman. I had desired to 
stay at this hearing. I have another hearing. And I did want to 
make a short opening statement because of the nexus between 
what has been reported in chlorine spikes in water here in the Na- 
tion’s Capital this very day and the condition of the Potomac River. 

Lest we believe that rigid circumvention of the definition of a 
river or a waterway is the way to health and safety for the Amer- 
ican people, we have already had a water scare in this region, a 
lead water scare, where people were not informed of lead spikes. 
And we are using a new chlorine in the river they want to refine. 

There is a report this morning of chlorine toxins found in water 
by a national environmental group. With 1.1 million consumers, in- 
cluding the Federal sector, northern Virginia, and, of course, the 
residents of the District of Columbia, the Agency is very much be- 
tween a rock and a hard place. The chlorine toxins come from what 
is necessary in order to make drinkable water from the Potomac 
River. Now, if that water gets toxins of every kind, in order to 
make sure we are not truly in a Third World country, you pour in 
all kinds of chemicals. And now you get another reaction. 

What is the answer? All informed experts say the answer is go 
to the water itself You will always find yourself, it would appear, 
in the position we in this region are in. We have responded to lead 
in the water, we have responded to toxins in the water with a chlo- 
rine chemical. It now is producing the possibility of chlorine toxins. 
That kind of seesaw is as dangerous to the health and safety of 
those in this region, and we are informed that this is the choice in 
other regions as well where this particular derivative is being used 
as what we are trying to combat. 

The answer is that there is no way to avoid the source of the 
problem. The source of the problem is in the water itself. We will 
never decontaminate enough the water without, in fact, producing 
new issues for us. And in the process we do not know how many 
men, women, and children, and especially children, may be put in 
danger. 

So I could not be more grateful for this hearing, this series of 
hearings, to deal with water and try to correct the Supreme Court 
decision. 

Ms. Johnson of Texas. Thank you very much. Congresswoman. 

Now the Committee will hear from our witnesses. Our first pan- 
elist is the Honorable Carol Browner, who is a principal at The 
Albright Group, but she was the Administrator under the Clinton 
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administration of EPA. Thank you for being here, and you can 
begin your testimony. 

TESTIMONY OF CAROL M. BROWNER, PRINCIPAL, THE 

ALBRIGHT GROUP, LLC; AND FORMER ADMINISTRATOR OF 

THE ENVIRONMENTAL PROTECTION AGENCY 

Ms. Browner. Thank you very much, Madam Chair, and Con- 
gressman Baker, and Members of the Committee, for the oppor- 
tunity to speak to you today about the status of our Nation’s wa- 
ters. If I might take a moment to congratulate Chairman Oberstar 
for his lifelong leadership on the issue of clean water for the people 
of this country. In fact, I think it dates back to his role as a staff 
person here before he was even elected, a quite admirable commit- 
ment. 

I want to speak to you today as a former Administrator of the 
Environmental Protection Agency, and I specifically want to lend 
my support to Chairman Oberstar’s bill, which reaffirms the long 
understanding of which waters in this country are protected by the 
Clean Water Act. 

As the Chairwoman noted, I am joined in supporting this bill by 
a number of former Administrators, both Democrats and Repub- 
licans, and by the former Deputy Administrator for Water under 
the current administration. The issue that has brought us here is 
obviously the Supreme Court decisions as they relate to wetlands. 
And there is no denying the importance of wetlands for our Na- 
tion’s public health, our economy, our ecosystems. 

Wetlands protect and purify our waters, they shield our homes 
and businesses from flooding, and they provide valuable habitat to 
a wide range of wildlife. We have already lost far too many of these 
valuable resources and, in all, the United States has lost nearly 50 
percent of its wetlands, and continues to lose about 60,000 acres of 
wetlands per year. 

Having said that, I think it is very important to remember that 
the definition which is the subject of this legislation would not only 
be applied to which wetlands are protected, but it would impact all 
of our water bodies, because the Clean Water Act also looks at 
what can be discharged from a pipe into the river that becomes our 
drinking water, what can be discharged into the streams and the 
tributaries that then flow into our rivers. 

And so when we think about this legislation, we can’t simply 
think about the wetlands that sort of brought this bill front and 
center, but we should think about the entirety of our commitment 
as a country to protect our water resources. 

Eor three decades, 35 years following the Clean Water Act’s pas- 
sage, agencies and courts have agreed on what waters are pro- 
tected. We can go back and forth on what this or that word meant, 
but when you look at the day-to-day interpretation and the applica- 
tion of that understanding, there has been widespread agreement. 

Obviously, with these recent Supreme Court decisions, there are 
some ambiguities. As a former regulator, I believe very strongly 
that the Congress should clarify and resolve these ambiguities. 
What will happen is in the permitting process, either in the wet- 
lands permitting process or in the discharge permitting process, 
these ambiguities will lead to delays, they will lead to litigation. 
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If Congress can make the decision to embrace the interpretation 
that has withstood the test of time, we can resolve the ambiguities 
that have risen up because of the decisions. In the most recent Su- 
preme Court case, the Rapanos case, I was joined by three former 
Administrators in filing an amicus brief supporting the 35-year in- 
terpretation of the definition. It is also, I think, very important for 
the Committee to note that we shared the same position in that 
litigation as the current administration shared before the Court. 

Let me close by encouraging you to move as quickly as possible. 
These ambiguities are a real problem for the regulators. And let me 
also close by noting that before I joined the Environmental Protec- 
tion Agency under President Clinton, I served as a State Secretary 
of the Environment. I served as the Secretary of the Environment 
for my home State of Florida. We ran a very, very serious wetlands 
protection program in Florida. Wetlands are essential to our econ- 
omy in Florida. Even with as serious a program as we had in Flor- 
ida, we could not have done the job of protecting our citizens’ water 
resources without a Federal program. It takes both a Federal and 
a State program. 

Again, I thank you for the opportunity to be here, and I look for- 
ward to answering any questions. 

Ms. Johnson of Texas. Thank you very much for being here. 

Congressman Baker. 

Mr. Baker. Thank you. Madam Chair. 

Ms. Browner, in order to understand more fully your view of 
scale or scope of the subject at hand, you make reference in the 
written testimony to the hydrologic cycle of water. Can you give me 
just a brief description in your mind of what that hydrologic cycle 
narrative would look like? Is it groundwater which flows into a 
wetlands which flows into the oceans, or is it broader than that? 
What constitutes your picture of that cycle? 

Ms. Browner. Well, I would actually probably explain it slightly 
in the reverse of what you said, but along those lines. There are 
any number of parts of the country where a wetland essentially is 
filtering water. It may be rainwater, it may be water that has come 
from a tributary, it may be floodwaters that are filtering those wa- 
ters as they seep down into the groundwater. That, in my mind, 
is a hydrological connection. 

Mr. Baker. So it is surface water through the geologic structure 
that winds up in some sort of discharge ultimately to an ocean. I 
am trying to get your big picture. 

Ms. Browner. Not necessarily to an ocean. A good example 
would be in Florida. The State of Florida is dependent upon an un- 
derground aquifer for its drinking water. And so that doesn’t have 
a connection to the ocean — at least none that scientists have dis- 
covered yet, maybe someday they will. But you want to protect that 
drinking water source. And the best way to do it is to think about 
what is happening in the recharge areas above that underground 
aquifer, which may be a wetland, which may be a river. You know, 
the connections can happen in many ways. 

Mr. Baker. In the case of the Baton Rouge aquifer, we have rain- 
fall in Mississippi that does go through the sandstone to a depth 
of about 12,000 feet. The trouble is we do have oceanwater inter- 
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vention coming from the gulf that is creating a wedge of saltwater 
intrusion, so I got it. My point is larger than that. 

You look at water in the universal context, from pond inland to 
ocean international. That would include rainfall. That is a way to 
recharge the aquifers. 

Ms. Browner. Correct. 

Mr. Baker. The scope of your jurisdictional reach is that if it is 
subject to any of those moving parts and there is a problem, the 
Clean Water Act protections should be invoked to cure that prob- 
lem. 

Ms. Browner. I believe that the interpretation that the EPA, the 
Corps, and the Congress relied on for 30-some years is the proper 
interpretation. I am not here advocating an expansion of those au- 
thorities. 

Mr. Baker. I understand. 

Ms. Browner. Just preserve what we have been relying on. 

Mr. Baker. I understand. I am not suggesting you need an ex- 
pansion. I think your definition is an expanded view. And I am 
merely trying to get a clear understanding of the moving parts of 
the water systems you think should be subject to the Clean Water 
Act. And I will move on, because we can’t get resolution here. 

Ms. Browner. With just a point of clarity, I am not suggesting 
to expand the definition. I am simply saying reaffirm the definition 
that has been relied on for 35 years. 

Mr. Baker. Well, I am standing on the definition that comes 
from the debate on the House and Senate floors from the 1972 
amendment adoption in which the scope of argument was not be- 
yond navigable waters, because there were navigable waters not 
then subject to the Clean Water Act. And the scope of the defini- 
tion in that context was to make the act applicable to all navigable 
waterways, not bodies that were not adjacent to or abutted navi- 
gable waterways. And I can provide you that text. 

But, secondly and more importantly, even in the Rapanos case, 
when you read the holding carefully, one of the principal elements 
in the finding that led to the conclusion that that wetlands were 
subject to Clean Water Act’s jurisdiction was because one of the 
justices said you could literally go from ankle to waist-deep water 
directly into a navigable waterway. And it was because of the abut- 
ment of the wetlands to a navigable waterway that made jurisdic- 
tion attach. 

But navigable waterway was the block on which all of this juris- 
dictional claim was built. That is the troubling aspect in the cur- 
rent debate. By removing the term "navigable" from "navigable wa- 
terway," we will now make waters of the United States literally 
any pond holding of water anywhere in the country, without the re- 
quirement of its ultimate relationship to a navigable waterway, as 
the principal regulatory component. 

That is why I was pressing on the subject of hydrologic cycle, be- 
cause I believe your definition of hydrologic cycle and jurisdictional 
reach of the CWA is much broader than that which abuts to a navi- 
gable waterway. 

In any event, I asked the question about your view of the hydro- 
logic cycle. If it were to rain, and that rain then becomes the re- 
charge mechanism for the aquifer, shouldn’t that area where the 
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rain fell be subject to clean water concerns? And the reason why 
I bring that up is the Chairlady earlier had in the year a very edu- 
cational and interesting hearing on atmospheric deposition of mer- 
cury. If we are worried about pollutants, and we are worried about 
water quality, and we are worried about getting it right, shouldn’t 
be worried about mercury coming down in rainfall on a plain in 
west Oklahoma? 

Ms. Browner. As you might be aware, I tried very hard to regu- 
late mercury while I was at the EPA. 

Mr. Baker. I am fully aware. 

Ms. Browner. And this administration has not chosen to con- 
tinue those regulations. I do share your concern about mercury. 

Mr. Baker. And rainwater? 

Ms. Browner. No. Again, I want to be very clear, I am not advo- 
cating an expansion of the jurisdiction of the Clean Water Act. If 
the rain falls in what is currently covered under the Clean Water 
Act, a wetland, then I think that wetland should be protected 
under the Clean Water Act. It doesn’t mean someone can’t get a 
permit and go through the process, or it doesn’t mean where there 
are exclusions in the permitting process. They can’t take advantage 
of those. But if that rainwater falls in an area that is currently pro- 
tected under the Clean Water Act, I would hope that all of us 
would agree to continuing to protect that area so that rainwater 
which is polluted, as you noted, can be cleaned by nature as it 
seeps through the wetland into the recharge area. 

Mr. Baker. And this will be my final question, because I know 
my time has expired, but that presses the question a bit. And that 
is, if the wetland is not connected in some form or fashion, by trib- 
utary or other means, to the navigable waterway, in my view that 
is not a regulated wetlands. 

However, when someone makes a tractor tire in an agricultural 
field, and it is filled with water — and I have cases that I will pro- 
vide the Committee, 46 — when the tractor tire filled with water it 
became a regulated wetland. 

Secondly, construction projects under the Interstate between 
Baton Rouge and Lafayette, where there are isolated wetlands 
under the elevated expressway, those were maintained by law by 
the contractor during the course of construction as isolated wet- 
lands. 

If the bad rain we don’t like falls on either of those two wetlands, 
your view would be that is subject to the Clean Water Act jurisdic- 
tion. You don’t think it is? 

Ms. Browner. If there is a connection to a water of the United 
States, it is covered. But you know, there are many ways those con- 
nections have to be demonstrated. And you know, it is obviously a 
scientific question. And there are experts in the field who do this. 
And it is quite possible — the hardest thing about this issue, and I 
fought this for the 20 years I have been involved in it, is that the 
least best indication of what is a wetland is water. We are far bet- 
ter off looking at what is the hydrology, what is the 

Mr. Baker. Vegetation. 

Ms. Browner. — vegetation. 

Mr. Baker. Porosity. I have spent a lot of time on it, and I have 
innumerable cases in my files which I intend to — and am in the 
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process of providing to the Committee — where the hydrology, the 
porosity, vegetational quality, all of the elements that go into south 
Louisiana, where it is constructed of seven different Mississippi 
River deltas, most of which is heyond the Continental Shelf by 
depositional factor. We have 42,000 feet of squish. It is all put 
there by Mother Nature. It is not part of the Continental Shelf. But 
there is stuff that is there that does not constitute wetlands. 

Ms. Browner. I don’t doubt. I don’t doubt. 

Mr. Baker. Well, the EPA does and so does the Corps, because 
people can’t get permitted. I yield back. 

Ms. Johnson of Texas. Thank you very much. The Chair now 
recognizes Mr. Bishop. 

Mr. Bishop. Thank you. Madam Chair. Thank you for your testi- 
mony, and welcome back to Capitol Hill. 

Ms. Browner. Thank you. 

Mr. Bishop. I just want to make sure that your position is well 
understood by all of us. The current law, the Clean Water Act, de- 
fines navigable waters as, quote, "the waters of the United States." 
and then the Army Corps of Engineers has developed a set of defi- 
nitions which in effect flesh out that rather broad statement, and 
the EPA has done the same. And what you are indicating to the 
Committee is that it is your position that you believe we should 
continue to honor those definitions. 

Ms. Browner. Correct. 

Mr. Bishop. You are not advocating any expansion of those defi- 
nitions? 

Ms. Browner. No. 

Mr. Bishop. Thank you. 

Now, the Rapanos case severely limits the definition of navigable 
waters, or defines navigable waters in a way that is much less ex- 
pansive than current law. Can you walk us through the environ- 
mental implications if that becomes our guiding principle in terms 
of how we regulate waters? 

Ms. Browner. Let me just say one quick thing about the 
Rapanos case. It is a very confusing case, because Justice Kennedy 
sort of moves back and forth, if you will. On the technical aspect 
of the decision, there are five of them agreeing. And then on the 
procedural aspect. Justice Kennedy joins with another four, and so 
the case gets sent back. So it is a confusing case. 

The concern that I have with respect to Rapanos is that there are 
waters of the U.S. that are — that would have historically been pro- 
tected may no longer be protected. It could depend in part on how 
the administration chose to read Rapanos. 

The simplest thing to do is for Congress to clarify that those 
things which we have been protecting under the Clean Water Act 
for 30-some years we will continue to protect. The real day-to-day 
problem if we don’t continue these protections is that we could see 
changes, not just in the wetlands program in terms of what is pro- 
tected, but potentially changes in terms of which water bodies are 
protected from discharges, pollutants, that then get into our drink- 
ing water supplies and have to be cleaned up. 

Mr. Bishop. Okay. Thank you very much. 
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I have a bill that I am hoping that will get a fair hearing in this 
Congress called — I need a better title — ^but it is called the Raw 
Sewage Community Right to Know Act. And 

Ms. Browner. A good one. 

Mr. Bishop. If you can come up with a title, I would appreciate 
it. But that is — what we are hoping to do with that is create a 
standard for notification of the land of discharges that right now 
take place without any form of national standard for what the noti- 
fication requirements are. 

Ms. Browner. I assume what you are talking about are com- 
bined sewer overflows. 

Mr. Bishop. That is indeed what I am talking about. 

Ms. Browner. If I might, we worked with Congress to pass a na- 
tional Safe Drinking Water Act during the Clinton administration. 
And one of the things that we were able to secure in that bill was 
a right-to-know program. So people now receive on an annual basis 
from their drinking water company a list of what pollutants were 
found, where they had exceedances. And you might want to take 
a look at that, because I think it has been a very successful public 
right to know. 

Mr. Bishop. Thank you very much. Madam Chair, I yield back. 
Thank you. 

Ms. Johnson of Texas. Thank you very much. Congressman 
Coble. 

Mr. Coble. Thank you. Madam Chair. 

Ms. Browner, good to have you with us today. Ms. Browner, in 
the original drafting of the Clean Water Act, Congress carefully 
chose to divide regulatory authority between the Federal Govern- 
ment and the States, recognizing the vital interests that the States 
have in protecting their own waters. 

Would H.R. 2421 undo this partnership, and therefore transfer 
virtually all regulatory authority over to the ERA and the Corps? 

Ms. Browner. No. It does not change the partnership between 
the States and the Federal Government. It simply codifies the defi- 
nition, if you will, that we have relied on for 32 years. 

Mr. Coble. Well, is this bill an appropriate reorganization of au- 
thority, considering the structure of the original Clean Water Act 
and the States’ knowledge of their own water issues? 

Ms. Browner. This bill doesn’t change the relationship, if you 
will, between the Federal and State governments. I should have 
noted in my testimony 34 States also filed amicus briefs in the 
Rapanos litigation, taking the same position as the former Admin- 
istrators, which is we wanted to preserve the level of protections. 
I think there is absolutely no State in the country that doesn’t 
share a water body with at least, you know, one other State. 

My home State of Florida, we share 18 different rivers with our 
neighbors to the north. And so you need a Federal program and 
you need a Federal-State partnership if you are going to be able 
to provide a level of protection. And nothing in this legislation 
would change that. 

Mr. Coble. Well, let me ask you this Ms. Browner. This may be 
a quasi-hypothetical question. In North Carolina we have a vast 
number of wetlands, particularly in the east, as well as river basins 
and tributaries that drain from the Appalachian and the Blue 
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Ridge Mountain range. Much of this runoff comes through the dis- 
trict I represent via the Yankton River Basin. 

What is your comment — Strike that. Let me ask it a different 
way. I think you and I may not be in agreement, but we can dis- 
agree agreeably, however. 

Ms. Browner. There you go. 

Mr. Coble. Let me ask you to comment about the effect of fed- 
eralizing waters, if in fact that would be the case in the United 
States, particularly as it pertains to runoff from higher elevations. 

Ms. Browner. I can’t imagine why anyone would want to fed- 
eralize runoff. I simply can’t. You need the Federal and State gov- 
ernment working together if you are going to deal with the ongoing 
issues of what we call surface water pollution. So the runoff as you 
are referring to frequently ends up in a river or a lake or a stream, 
a surface water. It may on occasion move through a wetland into 
the surface waters or through a wetland into a groundwater. But 
it requires both Federal and State actions to protect those surface 
waters and those groundwaters. 

I don’t know why you would have one or the other entity with 
exclusive responsibility. We have been very, very successful in this 
Federal-State partnership. 

Mr. Coble. Well, I thank you for that. I think much of this is 
very likely. Madam Chairman, subject to interpretation. I think 
some of us believe that this is going to probably be over-federal- 
izing. Perhaps others think that perhaps will not be the case. So 
that is the beauty of a hearing such as this. We can probably get 
to the core of it. 

Ms. Browner. Madam Chair, it might, just quickly to remind 
people of how the program works. EPA delegates the day-to-day op- 
eration of permitting to States. I can’t speak to how many States 
have those delegations today. I can tell you when I was at EPA, 
we were very aggressive in turning over the operation of the per- 
mitting programs, both wetland permitting authorities and 
NPDES, or discharge permitting authorities. 

You know, the idea of quote, "federalizing," one, I don’t think it’s 
a good idea. But let’s say you went down that path; you would then 
have to provide the resources to EPA to handle all of those permit- 
ting programs that the States are currently handling. And I can’t 
imagine anyone intends to do that. 

And so I think the Clean Water Act, the Clean Air Act, a number 
of our Eederal environmental laws have very wisely — Congress has 
very wisely said, EPA, you look at the big picture. But then when 
it comes to day-to-day operation, if the States have their State au- 
thority, if they have the resources, if they have the personnel and 
the expertise, let them do it. 

Mr. Coble. Thank you for that. 

Madam Chairman, do you award credit for yielding back time be- 
fore the red light illuminates? If so, I yield back. 

Ms. Johnson of Texas. Thank you very much. Congressman. 
The Chair recognizes Congressman Larsen. 

Mr. Larsen. Thank you. Madam Chair. Just a note for Mr. 
Bishop. It is a rare bill in Congress that actually describes what 
it does. That is why that title is a good one. 
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Ms. Browner, thanks for helping us out today. As I understand 
the Scalia reasoning versus the Kennedy reasoning on Rapanos, 
Scalia basically said there is a line to be drawn. Over this line is 
navigable water and then on the other side is nonnavigable. What 
Kennedy said is that there is some confusion about what is navi- 
gable or not, but there is a — he called it significant nexus test. Is 
that pretty accurate? 

Ms. Browner. Correct. 

Mr. Larsen. What I didn’t get from our staff memo was what are 
you saying Scalia used to determine, to draw that line? 

Ms. Browner. Well, Scalia starts by looking to Webster’s Dic- 
tionary for a definition of wetlands. I do not agree with that. I 
think Webster’s definition is something that has water. And as I 
said previously, water may be the least — presence of water may be 
the least best indicator of whether or not something is a wetland. 
So you have to go to where his reasoning starts, and it gets you 
to this point where waters that are currently protected would no 
longer be protected. 

You know, I think this is more logical than perhaps it can appear 
at first glance. I mean the waters — the fact that for 32 years every- 
one could agree on what was the scope and, you know, there 
weren’t any real debates about that, is a pretty good test in my 
mind of a successful definition. 

Mr. Larsen. Let me just pronounce it the SWANCC decision. 

Ms. Browner. SWANCC is how it is pronounced. 

Mr. Larsen. The SWANCC decision. 

Ms. Browner. Sounded better than SWANCC. 

Mr. Larsen. At least in the staff memo we have, it discusses a 
footnote in which the majority, the 5-4 majority — well, actually 
Rehnquist opines that Congress must have intended that there be 
some nexus to actual navigation, but the majority referenced the 
legislative history, and noted Congress intended the phrase 
"navigable waters" to include at least some waters that would not 
be deemed navigable under the classical understanding of that 
term. That was a 2001 decision. 

What then informed the Court in 2006? 

Ms. Browner. I think the change in the makeup of the Court. 

Mr. Larsen. Okay. Perhaps I was getting there. So what did 
Scalia mean by intermittent or ephemeral waters? That is the wa- 
ters that would be on the other side of the line that would not be 
included as navigable water? 

Ms. Browner. I am not sure what he means. There are scientific 
definitions which I would be happy to have someone provide to you 
about what those terms mean. 

Mr. Larsen. I would appreciate that. And I would have the staff 
follow up on that question for me. I would appreciate it. 

Ms. Browner. What is complicated in Rapanos, you have to re- 
member, are what are the facts, which is there clearly was a con- 
nection in the most obvious sort of way at one point in time, and 
then a berm gets put. 

Mr. Larsen. In the actual case. 

Ms. Browner. Yes, in the actual case. So this manmade struc- 
ture comes along and suddenly we are going to have a different in- 
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terpretation of what is protected because of a manmade structure? 
That is what I think is particularly troubling. 

Mr. Larsen. Uh-huh. So in moving forward perhaps on Mr. 
Oberstar’s bill, the issue — I mean what is the issue facing us if 
we — what do we have to do if we are going to — if the majority of 
the Congress, regardless of how the majority is made up in Con- 
gress, is going to fix this to be responsive to the Supreme Court? 
Because essentially we have to do something that is responsive to 
the Supreme Court. 

Ms. Browner. I think you could, obviously, do nothing. The prob- 
lem is that with the SWANCC and the Rapanos decision there is 
an ambiguity. A lot of people can read that ambiguity — different 
people can read it different ways. And I think that clarifying that 
the original jurisdiction is what the Congress intends to be carried 
forward is the simplest thing to do. And that is essentially what 
Oberstar does. If you don’t clarify that, I suspect there will be per- 
mitting delays and there will be litigation. So a clarification I think 
for those people who seek permits could be very valuable. 

Mr. Larsen. Just to restate what we believe the original intent 
of the CWA is? Of the Clean Water Act? 

Ms. Browner. To protect the waters of the U.S. 

Mr. Larsen. Yeah. 

Ms. Browner. I mean it is very clear. 

Mr. Larsen. All right. Thank you. 

Ms. Browner. Thank you. 

Mr. Larsen. Thank you. Madam Chair. 

Ms. Johnson of Texas. Thank you very much. Congressman 
Brown of South Carolina. 

Mr. Brown. Thank you. Madam Chairwoman. 

Ms. Browner, glad to have you here today. Let me see if I can 
get my questions together. Here I am. I apologize. You stated that 
H.R. 2421 defines "waters of the United States" and they are near- 
ly identical to the definition promulgated in rules and used by the 
Corps and ERA for over 30 years. 

However, when the text of the rule you mentioned is compared 
to the text of the bill, there is substantial differences in the word- 
ing, including major omissions and changes that would expand the 
scope of Federal jurisdiction under the Clean Water Act to all wa- 
ters and all activities affecting those waters to the fullest extent 
under the Constitution. Neither current law nor the Corps’ current 
regulations say that. Further, the bill’s definition leaves an impor- 
tant exemption in the regulation for prior converted croplands and 
waste treatment systems. 

If you would please explain how you can characterize the bill’s 
definition as nearly identical to the definition promulgated in the 
Corps and EPA’s rules. 

Ms. Browner. Mr. Oberstar’s bill simply picks up the definition 
that has been relied on by EPA and the Corps for the last 30 years, 
the regulations which EPA and the Corps have adopted pursuant 
to the Clean Water Act, and that definition will remain in effect. 
There is nothing in this legislation that changes those regulations. 
So when people talk about some of the exemptions that EPA and 
the Corps have seen fit to put forward over the years, there is 
nothing in this that changes those exemptions. This bill is not 
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amending those sections that EPA and the Corps may have relied 
on in putting forth those exemptions. 

Mr. Brown. So I guess the bottom line is you feel like that this 
bill does not further encroach on undefined wetlands as we see 
them today. 

Ms. Browner. I do not think it further encroaches. I don’t know 
that I would use the word "encroach," but 

Mr. Brown. And all the exemptions that have been identified in 
the past will be continued; the farming practices and some of the 
other issues? 

Ms. Browner. Correct. I should be clear, I don’t get to speak for 
the current administration. That is probably obvious. And they 
may decide, if the bill passes, to read it and change some regula- 
tion. I will tell you if I were sitting at the EPA, I would look at 
this bill and I would say it is a recodification of what EPA has un- 
derstood to be the definition for 32 years, and therefore the regula- 
tions would be maintained. 

Mr. Brown. Madam Chair, if I might just give one example. In 
my region in South Carolina along the coast, we have lots of iso- 
lated rice fields, I guess for better word, which means they are 
diked-in wetlands, but they don’t have a traveling path to the navi- 
gable waters unless there are reasons to lower the levels within 
that confinement. How would this bill 

Ms. Browner. If they are not currently regulated, they would 
not be regulated. If they are currently regulated by Federal law, 
then whatever that permitting program is would continue. I don’t 
know what the State law implications might be. I don’t know what 
your State law is in terms of those areas. 

Mr. Brown. Okay. Thank you very much. Thank you. Madam 
Chair. 

Ms. Johnson of Texas. Thank you very much. The Chair now 
recognizes Congressman Baird. 

Mr. Baird. Administrator, thanks for being here and for your 
many years of service to this country. 

Ms. Browner. Thank you. 

Mr. Baird. As we look at the challenge of trying to protect clean 
water for all the things that the Clean Water Act was meant to, 
when I hear from folks it is not just a matter of who has jurisdic- 
tion over what, which is really the focus of the bill we are kicking 
around today, but it is also the permitting process itself which can 
be lengthy, which can be idiosyncratic, which can sometimes be in- 
consistent with one agency telling an individual landowner or busi- 
ness to do one thing and another saying another. 

So for me, I think there would be a great deal of less trepidation 
or concern about this particular language in this bill if the process 
at the permitting agencies were itself reformed. 

Can you give us any insights from your experience, if you could 
wave the magic wand and improve the permitting process across 
all the various agencies that could be impacted by the regulatory 
process, what kind of things would you recommend? 

Ms. Browner. Well, we are talking about two different permit- 
ting processes under the Clean Water Act. We are talking about 
402, which is the NPDES program, and then we are talking about 
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404, which is managed by the Corps, and is the wetlands permit- 
ting. 

I think a very important thing to do is to turn over the day-to- 
day operation of these permitting programs to State programs that 
have the resources and the qualifications to handle them. You 
know, the States — I come from State government originally. I think 
States will generally make a very, very suitable decision. You need 
to retain Federal oversight, because you do have these instances, 
as I mentioned earlier, where waters are shared. 

You know, Florida shares rivers with Alabama and Georgia. And 
so you need some sort of Federal oversight. 

Ms. Browner. But I do not know, as of today, how many of these 
permitting responsibilities have been delegated to individual 
States, but I think that that has certainly proven, in many in- 
stances, to be successful. 

Secondly, I certainly think where there are well-recognized ex- 
emptions and practices, that will not require a permit. On that, we 
can all agree. We did a streamlining initiative when I was at the 
EPA, and we articulated a set of those. I do not know if those have 
been maintained. I presume they have. 

Look, practices change in ways in which development can occur. 
Ways in which dredging and filling can occur also change, and so 
it is the responsibility of the Agency to sort of keep up with what 
are those changes and whether or not any of those practices might 
fit into — it is not really an exemption. There is a legal process that 
gets sort of created in a regulation, so you do not have to go 
through a permitting decision individually, but nevertheless, you 
know, those activities can be on a list and be respected as activities 
that the Agency thinks can be handled in a way that are protective 
of the Nation’s waters. 

Mr. Baird. Do you 

Ms. Browner. The other thing I would just say is, you know, 
throughout my tenure at the EPA, we heard from many Members 
of Congress of situations that appeared to be very, very troubling. 
You know, we always did our best to fully understand those situa- 
tions, and there were situations where there were some troubling 
matters, but in the vast majority of them, what was going on was 
the Department, the Agency, the State thought that "no" was the 
right answer, that you had finally found a resource, and the kind 
of impacts that the permittee was seeking were just inappropriate 
under the law. The Agency is not free to act outside of the law — 
under the law. So, you know, as people talk about various stories, 
I think it is really important to have all of the facts. 

Mr. Baird. I think that is true, and my guess would be that al- 
most everybody in this body has had some calls from people who 
want us to intervene and try to move the Agency in one direction 
or another, and as you looked at the case, you thought they just 
got a "no" they did not like, but at the same time, my guess would 
also be that many of us have heard several horror stories of people 
who are trying to do fairly reasonable things. 

We had a meeting on permit streamlining in my district, and one 
old-time guy, a farmer, got up, and he said, "You know, sometimes 
I think agencies could never be on ’Who Wants to be a Millionaire’ 
because they could never say, ’That is my final answer.’" 
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Ms. Browner. Well, I think the prohlem is agencies frequently 
say, "It is my final answer," and no one wants to hear it as their 
final answer. “No” is not a word that many people like to hear. 

Mr. Baird. The other question arises when you have got multiple 
agencies with multiple jurisdictions for multiple pieces of legisla- 
tion, all of which have a piece of the pie. 

Any quick comments before my time runs out on that? You have 
got EPA, NPDES, plus possibly State and local agencies. 

Ms. Browner. Well, the State and local authorities stem from 
the Federal authority, so it is for the EPA to delegate and to over- 
see it. I think, certainly during my tenure, we did a pretty good job 
of working across agency lines. I mean it is not a clean water ex- 
ample, but with the passage of the Food Quality Safety Act, I mean 
there was a huge amount of cooperation that had to go on between 
the Department of Agriculture and the EPA, and it went on, you 
know, respectfully and fairly successfully. 

You know, I cannot speak for this administration what level of 
cooperation is going on. There will be differences, but that is why 
you have a White House. That is why you have a President. You 
know, they ultimately get to decide between the two views that de- 
partments or agencies might take. 

Mr. Baird. I appreciate the input. 

I will just close by saying that I asked similar questions yester- 
day, and I think if we as a Committee address the issues of permit 
streamlining, efficiency and fairness, there will be a lot less con- 
cern about some of the other matters addressed in this legislation. 

Thank you for your services. 

Ms. Johnson. Thank you very much. 

Congressman Westmoreland. 

Mr. Westmoreland. Thank you. Madam Chair. 

Ms. Browner, how long were you a public servant with the State 
and with the Federal Government? 

Ms. Browner. In public office or — I also worked as a staffer. 

Mr. Westmoreland. Just working. 

Ms. Browner. Working for government? Gosh, more than 20 
years. I have not added it all up. I was really young when I started. 

Mr. Westmoreland. I understand. You still are. 

Ms. Browner. No, I am not. 

Mr. Westmoreland. Now you are a principal of the Albright 
Group? 

Ms. Browner. Uh-huh. 

Mr. Westmoreland. What do you all do? What does the Albright 
Group do? 

Ms. Browner. At the end of the Clinton-Gore administration. 
Secretary Albright, myself and several others formed a consulting 
firm. We work with companies outside of the United States — Amer- 
ican companies, mostly American companies — when they have 
problems outside of the United States. 

I also serve on a number of nonprofit boards. I chair the National 
Audubon Board. I am a founding board member of the Center for 
American Progress. I just joined the League of Conservation Voters 
with your former colleague, Mr. Boehlert, and the list goes on. 

Mr. Westmoreland. So your company mainly works out of the 
country? 
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Ms. Browner. Most of our representation — I am not a registered 
lobbyist. I do not lobby. 

Mr. Westmoreland. Okay. 

Ms. Browner. I do not have clients with matters — I might have 
clients who might have matters before the United States Congress, 
but I do not represent them. I leave that to my husband. 

Mr. Westmoreland. But environmental issues, is that what the 
issues are that you are involved in? 

Ms. Browner. No, not necessarily. 

Mr. Westmoreland. A wide variety? 

Ms. Browner. A wide variety. 

Mr. Westmoreland. Okay. I want to ask you a question about 
the savings clause, if I could; and I am assuming you have read 
the bill and have read the savings clause. 

Ms. Browner. Uh-huh. 

Mr. Westmoreland. It has been suggested by supporters of the 
bill that the savings clause, section 6, should address the concerns 
of farmers, forest landowners and others who benefit from certain 
statutory exemptions enumerated in the clause. Given the limited 
scope of these exemptions, however, I fear that this legislation will 
sweep many of these agricultural and forestry activities into the 
scope of the Clean Water Act regulation simply because they are 
conducted in or are simply near some ditch, swell, gully or ephem- 
eral stream that will now be deemed "a water of the United 
States." 

Let me raise some specific examples, if you would consider them, 
and perhaps you can offer your views on how the savings clause 
benefits any of these activities. 

It seems that the list of statutory exemptions in the savings 
clause is incomplete because it includes only agricultural return 
flows, but not the agricultural storm water discharges. Agricultural 
return flows are exempted from the clean water regulation by ex- 
clusion by the statutory definition of the "point source" and by an 
additional permit provision as provided in 4201. 

Ms. Browner. 402. 

Mr. Westmoreland. 402, that is right. 

Agricultural storm water discharges, however, are exempt only 
by virtue of being excluded from the "point source" definition. Nev- 
ertheless, equally exempt, can you fathom any reason why the agri- 
cultural storm water discharges have not been listed as a specific 
exemption in the savings clause? 

Ms. Browner. I think there are a couple of questions, so can I 
kind of go through them? 

Mr. Westmoreland. Sure. 

Ms. Browner. Your first question is — the gist of it is: Are the 
current exemptions in any way shape or form changed by this leg- 
islation? As I said previously, I do not believe so. 

Then I think your second question is: Does the savings clause in 
some way or another preserve some exemptions, existing exemp- 
tions, and delete others? 

Well, if that is your concern, get rid of the savings clause. You 
do not need, in my opinion, a savings clause, because the bill is 
very clear. It is amending one section; it is not amending the sec- 
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tions that the exemptions fall under, so those exemptions are re- 
tained. 

I do not fully understand what the logic of the savings clause 
was, hut I suspect it was an effort to speak to some concerns that 
had been raised, but I do not actually think you need a savings 
clause. 

Mr. Westmoreland. So you think that it would not hurt to put 
the same exemptions that are in the Clean Water Act now into this 
bill? 

Ms. Browner. Well, I am not sure that — I will have to say that 
I am not sure your premise is accurate. I am not sure there actu- 
ally is an exemption for agricultural point source discharges from 
the 402 permitting process. I would suspect there is not, but I do 
not know for a fact. 

Mr. Westmoreland. Okay. Let me ask you this: In the 
Corps 

Ms. Browner. I do not think under any scenario — the reason I 
am here supporting this is, it simply reaffirms what we have been 
doing for some years. 

Mr. Westmoreland. So you do not have a problem with using 
the same language? 

Ms. Browner. I have a problem if you change the exemptions. 
If you add a few more practices to the list of exemptions in this 
bill, I will oppose the bill. 

Mr. Westmoreland. Okay, but even if we add 

Ms. Browner. That is probably what you want. 

Mr. Westmoreland. Well, no. Even if they are the ones that are 
in the Clean Water Act now? 

Ms. Browner. But I think you are asking me about one that 
might not be in the Clean Water Act now. We are moving back and 
forth. 

Mr. Westmoreland. Let me rephrase my question. Let me re- 
phrase my question. 

If we put exactly what is in the Clean Water Act now in this bill 
as it relates to farming, ranching, mining — agricultural uses — ^you 
would be okay with it? 

Ms. Browner. Any current exemption. 

Mr. Westmoreland. I said, as to exactly what is in there now. 

Ms. Browner. But you said "exactly what is in there," and I said 
"exemptions," and exemptions are found in the rules. 

Mr. Westmoreland. Okay. 

As to the Corps and the EPA definition of "navigable waters," do 
you know why they never used the word "navigable"? 

Ms. Browner. I was not in office in 1972. 

Mr. Westmoreland. I understand. 

Ms. Browner. I do not know why. 

Mr. Westmoreland. Did you ever question that, being the Ad- 
ministrator, why the bill said "navigable waters"; yet, the Corps’ 
and the EPA’s regulations never mentioned the word "navigable" or 
anything about navigation or anything else? 

Ms. Browner. Well, I think it is important to remember that the 
law says "the waters of the U.S." and that the regulations were in- 
tended to put a fine point on exactly what was protected and how 
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it would be protected. It is very common that an EPA regulation 
does not — because it is going down to another level of detail 

Mr. Westmoreland. I understand. 

Ms. Browner. — it might not use a word. 

Mr. Westmoreland. Excuse me. I understand, but since the 
term "navigational waters" was used in the bill 81 times and it 
talks about the navigational waters and the definition of the Corps 
and the EPA says the term or the definition for "waters of the 
United States," are you saying those are interchangeable? 

Ms. Browner. I am not sure I understand your question. 

Mr. Westmoreland, "navigable waters." what is the definition to 
you of a "navigable water"? 

Ms. Browner. It does not really matter what my definition of it 
is. It is what the Congress said and how that has been interpreted 
and how that has been supported over 35 years; and I think that 
is pretty clear. 

If I might. Madam Chair, just add one point, I think the real 
test, and perhaps what we should all be loolong at, is, has this law 
provided us with a program that has led us toward cleaner water 
in this country? That is not to suggest that the job is done and that 
all of our rivers, lakes and streams are pristine — they never will 
be. But we have certainly made real progress when it comes to 
cleaning up our surface waters, and that has been, in part, because 
we have a definition that has provided the agencies with the ability 
to regulate activities that impact those rivers, lakes and streams 
in a detrimental manner. 

Ms. Johnson. Thank you very much. 

I have a question or so. 

Currently, under the Rapanos guidance, some point sources that 
may have been governed by the Clean Water Act at one time may 
no longer be required to get a 402 permit. 

What are the likely implications to our efforts to protect water 
quality if the point sources are excluded? 

Ms. Browner. Well, the most significant progress we have made 
in protecting our Nation’s waters is through the point source pro- 
gram, without a doubt, through the 402 permitting program. If 
Rapanos is interpreted by the administration to change that pro- 
gram to limit the ability of the EPA in the States because the 
States use this authority to require reductions in point source or 
discharges from pipes, then we could see, and probably would see, 
an increase in pollution loadings in certain water bodies. It would 
be bad for water. 

Ms. Johnson. Now, currently about, I guess, 30 States have 
State water pollution laws that are less protective, actually, than 
they would be under the Clean Water Act. 

If no changes are made to the Clean Water Act under this 
Rapanos guidance, is it likely that all of our States will strengthen 
their laws to protect these waters that are no longer protected by 
the Clean Water Act? 

Ms. Browner. I do not know that I would — I would be concerned 
that not all States would actually strengthen their State laws. So 
rather than having sort of this broad Federal level of protection, 
you would have varying degrees of protection; and what would then 
happen is a downstream State would, no doubt, turn around and 
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sue the upstream State because their lower water quality stand- 
ards were suddenly endangering the drinking water or the oyster 
beds or, you know, some other fishing activities. 

I think that you want a strong Federal fioor for protection of 
water because, you know, we are one country — we travel, we move 
around, our commerce moves around. If States want to choose to 
go further in protecting their rivers, lakes and streams, I believe 
they should be able to. 

You know, the Florida Everglades is a very different place than 
some of your water resources in Texas, and therefore, Florida 
might want to have a tougher phosphorus standard than, perhaps, 
another State might want to have; but you still need this Federal 
infrastructure to ensure sort of a level playing field between the 
States. 

Ms. Johnson. Thank you very much. 

Congresswoman Drake. 

Mrs. Drake. Thank you. Madam Chairman. 

Thank you, Ms. Browner, for being here today. 

I hate to keep asking the same question, and I have heard you 
say very clearly that this is not expanding, it is simply defining 
and that we are going to do what we did before. What has been 
confusing to me is that there are many people who think this lan- 
guage will encompass things that were previously never covered by 
the Clean Water Act, whether it is groundwater, whether it is road- 
side ditches or things of that nature. So it has been interesting 
hearing you and hearing, you know, what I have heard about it. 

I am wondering if you think there could be different language 
suggested to make sure it is doing exactly what you say but dif- 
ferent from how people are interpreting it. 

We listened to the little exchange between you and Congressman 
Westmoreland where there was a lot of disagreement over what 
does that word actually mean, what exclusion and where is it? So 
I think that is part of what the public is dealing with and with 
what, I think. Congressman Baird just said, that the reason the 
public is so alarmed is because they do not feel the system is effi- 
cient, they do not feel the system is fair. 

There are multiple agencies and people who do everything ex- 
actly like they think it should be done, and a year later, you have 
someone at the EPA come back, and all of a sudden, they are in 
court; and now they have been in court for years and years. So the 
public does not feel they have been treated fairly. 

So while we are having this discussion, I am wondering — because 
what I am hearing and what you are saying are two different 
things. So is there a problem in this bill that needs to be clarified, 
maybe, with language that is much more specific? 

Ms. Browner. I actually think this bill does exactly what Mr. 
Oberstar intends it to do, and I will be honest with you. To start 
adding a lot more language will only lead to confusion as opposed 
to resolving confusion. That is my opinion. 

Mrs. Drake. Well, one of the questions about it is that the Clean 
Water Act does not use the term "activities"; it uses "discharges," 
but this bill, the way it is currently drafted, does reference the reg- 
ulation of activities. 
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I mean, why is that? If it is just redefining, if it is the same 
thing, why wouldn’t you use the same terminology that was used 
before? 

Ms. Browner. I would be happy to look at the section. I do not 
know which section you are in. 

Mrs. Drake. This is dealing with 

Ms. Browner. Do you know what page? 

Mrs. Drake. Yes. I am not looking at the 

Ms. Browner. I will be happy to look at it after the fact. 

Mrs. Drake. Yes. It deals with "activities" in the actual bill. So 
that is a question and a concern as to why it would be "activities." 

Then my last question is: Will there be any increased workload 
either to the Army Corps of Engineers or to the EPA under the lan- 
guage of this bill? 

Ms. Browner. I cannot speak to what the current administration 
will do. 

I will tell you, if I were at the EPA, this would not increase our 
workload. In fact, it would probably decrease the workload because 
you would have a level of predictability. 

The problem with Rapanos is, there is a level of uncertainty; and 
that is going to lead to more litigation, which obviously means 
more annoyance to the public, more delays to the public, but also 
more work for the Federal agency. 

Mrs. Drake. Okay. Thank you. 

Ms. Browner. Thank you. 

Mrs. Drake. I yield back. Madam Chairman. 

Ms. Johnson. Thank you very much. 

Mr. McNerney. 

Mr. McNerney. Thank you. Madam Chairman. 

Ms. Browner, I have heard significant feedback from constituent 
farms that the Oberstar bill will, in fact, negatively impact their 
day-to-day operations all the way to their saying, "If this law gets 
passed, we are going to have to close our farms down." 

Now, I would like you to address that concern in a way that 
would make them comfortable. Specifically, do the savings clauses 
in section 6 offer them some sort of protection or are there other 
provisions that would help out? 

Ms. Browner. All of the agricultural activities that are currently 
allowed under the Clean Water Act can continue; nothing in this 
changes. And whether those activities are being undertaken be- 
cause there are exemptions in the regulations or because there 
have been interpretations of the underlying statute, nothing in this 
changes. The sections that the agricultural community relies on for 
their exemptions are not amended by this bill. 

You know, obviously having run the EPA for 8 years and having 
run a large State agency prior to that and having worked on the 
Hill as a staffer, this debate about wetland protection has gone on 
for a really, really long time in this country; and it is probably 
going to go on for a really long time. 

I want to be clear. This bill, Mr. Oberstar’s bill, in my opinion, 
does not change the playing field. Everybody is going to be in just 
the same place as they were before in terms of what they can do, 
what is permissible and what needs a permit. Remember, there is 
always a permitting option that is available, but this is not chang- 
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ing. If you do not need a permit today, you are not going to need 
a permit after this passes. 

Mr. McNerney. Well, there must he some basis for their con- 
cern. Would you be able to address that or — I mean, they want an 
explanation. 

Ms. Browner. Well, I think there are — and I do not want to 
speak to your particular constituents. I do not know them. I can 
simply tell you, from my experience, there are organizations that 
have for the last 15, 20 years gone about changing how our wet- 
lands and how our surface waters are protected and have gone 
about minimizing the protections, and I think some of that effort 
is caught up in this discussion, but as I said before, for individual 
parties, what they are allowed to do and what they need a permit 
to do does not change. 

Mr. McNerney. Okay. Thank you. Madam Chairman. 

Ms. Johnson. Thank you very much. 

I think Congresswoman Drake had a clarification. 

Mrs. Drake. I am sorry. Madam Chairman. 

Ms. Johnson. Did you have a clarification? 

Mrs. Drake. Yes, I did, and thank you very much. 

If you would, look at section 4 on page 8 and on line 14 where 
it is defining waters of the United States, and on line 14, it says 
"or activities affecting these waters." 

Ms. Browner. I have not found it yet. Hold on. 

Mrs. Drake. Section 4. Page 8. Line 14. 

Ms. Browner. Got it. 

Mrs. Drake. The question was because, in the Clean Water Act, 
it used "discharge," not "activities." so that was another question 
of what does that actually mean? 

Ms. Browner. I am happy to answer the question, but I need the 
current law in front of me. I need to understand what section you 
are referencing versus what section this is speaking to. 

No doubt, the Clean Water Act uses the word "discharge." this 
may not be amending the section that you are talking about. I can- 
not do this without all of the sections. I am happy to do it after 
the fact. If you want to send them to me, I will be happy to look 
at them, but the fact that the word "discharge" appears somewhere 
in the Clean Water Act and does not appear here 

Mrs. Drake. Well, I think the difference is "activities" does not 
appear in the Clean Water Act, and in this it does; and so it is 
like — is this expanding the current, where you are saying it is not 
redefining, but that it is simply clarifying the definition? 

So, Madam Chairman, I think, if we could, let us submit that to 
her 

Ms. Browner. I would be happy to look at it for you. 

Mrs. Drake. — and ask her to do that. 

Thank you. Madam Chairman. 

Ms. Johnson. Thank you. 

Congresswoman Fallin. 

Ms. Fallin. Thank you. Madam Chair. 

Thank you so much for being here today and for lending your ex- 
pertise and tremendous background to this important topic. And I 
appreciate your comments about supporting cleaner water for the 
United States; I think we can all support that. 
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And I think we have made some progress on your statement 
about permitting in the States being best left done by the States, 
and your concern that you stated that you support States’ being 
able to permit whenever possible and whenever they have the sys- 
tems in place that need to be there; and then, also, your express 
concern about any unfunded Federal mandates and the lack of 
money that might come with that when it comes to 

Ms. Browner. Well, I actually did not say that, just to be clear. 
Really, I am not concerned about that. 

Ms. Fallin. Well, I am when it comes to 

Ms. Browner. But States charge for permits. 

Ms. Fallin. Right. Right. Well, passing down things to States 
and then States’ not having the money to do what the Federal law 
requires 

Ms. Browner. But the States in the instance of the Clean Water 
Act ask for the permission. It is not just handed down to them. 
They seek it. 

Ms. Fallin. Right. Right. 

What I wanted to ask you was — ^you said you support permitting 
whenever possible. It has proven to be successful, and I agree with 
that, too. But I have been contacted by some major groups in my 
States, some that have authority over water in Oklahoma — some of 
the farmers, the ranchers, the ag community — who have expressed 
concern about the change of language in this piece of legislation 
from striking "navigable waters" to "waters of the United States." 

My industry leaders state that the EPA already has full jurisdic- 
tional rights, and they have been pretty much opposed to changing 
that language about the "navigable waters" to "waters of the 
United States" and believe that this would impose upon our States’ 
rights. Some have said, in light of imposing upon the States’ rights, 
that it could result in massive permitting delays on projects, that 
it could preempt State and local rights and that it also could cause 
some unfunded mandates. 

So, in light of your general support that States have the right to 
do the permitting and of making sure that States have the re- 
sources to uphold the Federal law and the permitting itself, when 
we talk about the language in this bill encompassing water that 
has never previously been subject to the Clean Water Act by per- 
mitting requirements, including the groundwater, the roadside 
ditches, the waste treatment ponds, prior converted croplands, 
ditches, drains, pipes that convey wastewater to sewage treatment 
plants 

Ms. Browner. Can you refer me to the section of the bill that 
you are quoting 

Ms. Fallin. Well, I am not quoting it. I am talking about 

Ms. Browner. — just so I can read it? It would be really helpful. 

Ms. Fallin. I will get that for you. I am talking about the gen- 
eral summary of the bill that I am looking at. 

Ms. Browner. Oh, okay. 

Ms. Fallin. I am just talking about, conceptually, do you think 
it is necessary? To accomplish the goals of just having cleaner 
water and having a permitting process that works, could we just 
leave the language as "navigable waters" versus changing it to 
"waters of the United States" and accomplish the same goals? 
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Ms. Browner. Well, a couple of things if you do not mind. 

I think a number of the activities you mentioned are not in the 
bill. I will go back and read it carefully, but I do not think they 
are in the bill, so I think we need to be careful about what is in 
the bill and what is not in the bill. 

I support what is in the bill. I believe, after a careful reading of 
this bill, that it is a reaffirmation of how the Clean Water Act has 
been interpreted through the better part of three decades. 

With respect to the States, I think if a State wants to take re- 
sponsibility under the Federal law, as passed by Congress, to han- 
dle the permitting on a day-to-day basis, that is a good thing. Obvi- 
ously, because they are exercising the Federal authority, not State 
authority, it is absolutely the responsibility of the EPA to ensure 
that that Federal authority granted by Congress to the EPA and 
now down to the State is handled accordingly. 

It is not an unfunded mandate. Not all States have sought the 
authority; some States have and some have not. It is an individual 
State decision. When they seek the authority, they generally attach 
a permit fee so that they can cover some parts of the costs associ- 
ated. I think more States have actually sought the discharge per- 
mitting authority, the section 402 authority, than the section 404 
authority, but certainly some States have sought both of those. 

Ms. Eallin. I think the section I was asking about — and I do not 
have it in front of me right now, but the concerns I have had ex- 
pressed, to me, are when you change the definition of the waters, 
that it could encompass those things that I mentioned before; and 
that is what I am hearing back from my community. Do you think 
it could? 

Ms. Browner. I do not. I do not think this bill suddenly will 
have the EPA and the Army Corps of Engineers regulating activi- 
ties to protect our Nation’s waters that they have not previously 
regulated. And all I can tell you is that, you know, I have read it. 

I have worked on the Hill for a number of years. I wrote a lot 
of laws; I got to interpret some of the laws I wrote as the Adminis- 
trator of the EPA. You know, based on that experience — I am not 
a legislative scholar, but based on that real-world experience, I am 
very comfortable that this will not change the activities that EPA 
and the Corps have historically been engaged in. 

I do not know what they are doing today. 

Ms. Eallin. Well, I appreciate your telling me that because I 
would like to go back home and tell my folks that you have told 
me in the hearing that it will not cover those kinds of things. I 
think it is important to know. 

Ms. Browner. When you say "those kinds of things," what I am 
saying is things that are not currently — I do not know if those 
things are; I would have to go back and research each of them. 
Thank you. 

Ms. Eallin. Thank you. 

Ms. Johnson. Thank you very much. 

Congressman Carney. 

Mr. Carney. Thank you. Madam Chair. 

Ms. Browner, this horse is not quite dead yet. We have got one 
more beating on it here. 
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What would be the implications of actually leaving the phrase 
"navigable waters" in the bill? 

Ms. Browner. Here is what I have to think about — and I will 
think about it, but let me tell you what I think has to be thought 
about. 

I will have to go back and look at two Supreme Court decisions 
to understand the word "navigable," but let us just use some com- 
mon sense here, all right? 

Mr. Carney. That would be great. 

Ms. Browner. You know, for 35 years, as the EPA and the Corps 
were implementing this program either for wetland permitting — or 
let us not forget the discharges of pollutants. I mean, if we do not 
clarify things that could also be negatively affected — and we have 
done a really good job of getting that pollution that comes from 
point sources under control, and I think we want to stay there, and 
we want to continue to get even better about it. 

But, you know, it is not like the EPA was sitting around or the 
Army Corps was sitting around with a map and saying, "Well, a 
boat can fit on that, but a boat cannot fit on this, and therefore, 
we are not going to regulate this." 

They were saying, "When we look at the waters of the U.S., when 
we look at our major rivers, we have to also think about the tribu- 
taries to those rivers and about the streams to those tributaries if 
we are going to actually protect that waterway." and I know we 
keep going around and around, but it seems so commonsensical to 
me that if you are going to protect something that is down here, 
and there are bad things going on up here, you had better protect 
and regulate what is going on up here; otherwise, you are not going 
to have a lot left down here. Sorry. 

Mr. Carney. No. I appreciate common sense. It is a rare com- 
modity around here. I am glad to have it. 

I am kind of on the same tone, though. 

Ms. Browner. You know, if you lived on a stream and you lived 
down at this end and somebody were doing something bad up here 
that was affecting your ability to swim down here, you would be 
really thankful that the EPA and the Army Corps of Engineers 
thought they should be able to regulate that thing up here. 

Mr. Carney. I am grateful to them anyway. Thank you very 
much. 

In your experience at the EPA, did you ever hear big influxes of 
complaints about the permitting process? I mean, were you getting 
feedback from the States that people were just up in arms? 

Ms. Browner. We heard directly from the people. We did not 
have to wait for the States. 

Of course. I mean, you run a permitting agency. 

Mr. Carney. Right. 

Ms. Browner. You know — I apologize if I said this while you 
were not here, but you know, a lot of times when you dug around, 
the problem was that the answer was "no," and somebody did not 
like it but not all of the time. 

I mean, look, the EPA has 18,000 people. You have got, you 
know. States of 1,000 people per agency or so. You can get some 
bad things going on, but a lot of times when you actually went 
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digging, you found out that the real problem was that people did 
not like the answer. 

Mr. Carney. Boy, that makes sense. 

We have actually heard from other folks that Governor Schweit- 
zer from Montana, for example, said that the folks actually liked 
the idea of a process where they knew what the process was; and 
the permits were there, and they had them in hand, and they could 
do what they wanted to do. I think that makes a lot of sense. 

Of course, we hear the same complaints in our offices when we 
vote "no," that we should have voted "yes," and when we vote "yes," 
that we should have voted "no." so I get that. 

Ms. Browner. There you go. 

Mr. Carney. I just want to thank you for your testimony. In fact, 
you bring a breath of fresh air to this whole process, and I want 
to work with you and continue to keep the waters of this country 
clean. 

Thank you very much. 

Ms. Johnson. Thank you very much. 

Mr. Duncan. Congressman Duncan. 

Mr. Duncan. Thank you. Madam Chairwoman. 

Ms. Browner, let me see if I can partially explain why there is 
so much concern on the part of farmers from California to Okla- 
homa and Virginia and people in Tennessee — not just farmers, but 
home builders to private landowners. 

I am told that, you know, when the Clean Water Act was passed 
in 1972 and then for several years thereafter, there were a great 
many disputes about prior converted cropland, so much so — so 
many across the country — that a Farm Bill in the mid-1980s put 
an exclusion in there. 

Now, this bill as it is presently written takes that exclusion back 
out, and potentially you are talking about thousands of farms and 
pieces of land that are going to be back covered again; and that up- 
roar that occurred between 1972 and the mid-1980s is going to 
start back up again, and that is what is creating a lot of the con- 
cern. 

Then, too, you have got this from — I have heard this decision 
pronounced different ways, the "Rah-pan-ose" or the "Rap-ah-noes," 
whatever the pronunciation is. Mr. Rapanos moved a few dump 
truckloads of dirt a few hundred yards on a piece of property that 
he owned that was 54 acres. The decision says this was sometimes 
saturated soil. The nearest body of navigable water was 11 to 20 
miles away. 

Then you go on over here, and it says, "The average applicant 
for an individual permit spends 788 days and $271,596 in com- 
pleting the process, and the average applicant for nationwide per- 
mits spends even more days and money." 

Now then, it goes on down further, and it talks about the im- 
mense expansion of Federal regulation of land use that has oc- 
curred under the Clean Water Act, and it says, "In the last three 
decades, the Corps and the Environmental Protection Agency have 
interpreted their jurisdiction over the waters of the United States 
to cover 270 million to 300 million acres of swampy lands in the 
U.S." 

Now 
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Ms. Browner. I am sorry. Is that from the opinion? 

Mr. Duncan. That is from the opinion. 

Ms. Browner. Okay, from Scalia. 

Mr. Duncan. That is from the opinion. 

What people are concerned about — I mean, I read this morning 
that where they are having the British Open golf tournament, they 
have got soggy fairways. What a lot of people are concerned about 
is that they think now we are going to see this big expanse. 

You see, when you make government so big and so bureaucratic, 
as we have done over these last many years, you go in and you re- 
quire individual farmers to go through a permitting process that 
takes hundreds of days, on the average of 788 days, and $271,596, 
I mean you can wipe somebody out. And who you end up hurting 
in these deals is not the big, giant farmers or not the big, giant de- 
velopers; who you hurt are the poor and those in the lower income 
and the working people and that small farmer and that small de- 
veloper. That’s who gets eaten up and chewed up and thrown out 
by all of this, and that is why you are seeing all of this concern 
about this already, even though we are just starting this process. 

And yet, I get the impression that you do not really believe that 
people should be so concerned about this. 

Ms. Browner. I think anytime there are abuses in a govern- 
ment, any government permitting program, that is cause for con- 
cern. I absolutely share that concern. 

I did a lot of things while I was at the EPA to try and address 
problems that I thought were genuine, including, for example, in 
the Superfund Program where small businesses were being, I 
thought, needlessly drawn into the Superfund net. We created a 
whole program to protect small businesses from the Superfund li- 
ability. So I do not want to — where there are legitimate concerns, 
they absolutely need to be addressed. 

With respect to the Rapanos situation, I do want to just remind 
everybody — I am sure you know, but it is just worth noting, once 
again, the Bush administration — the current Bush administra- 
tion — took exactly the same position with the Supreme Court that 
I took, that Mr. Reilly took, that Mr. Train took, and that Mr. 
Costle took, all former EPA Administrators, so 

Mr. Duncan. The Bush administration sometimes makes mis- 
takes. Let me ask you this. 

Ms. Browner. I did not say that. I might have thought that. 

Mr. Duncan. Do you have any suggestions as to what we could 
do to this law that you said you have read thoroughly; do you have 
any suggestions or recommendations that you could make so that 
we could do something with this permitting process that would not 
make it take an average of 788 days and $271,000 for small people 
or small landowners? 

I mean, over 75 percent of the wetlands in this country are on 
private land. 

Ms. Browner. I think, in the short term, the single most impor- 
tant thing you can do is pass this legislation to clarify the ambigu- 
ities that have been created by SWANCC and Rapanos, and that 
will help mitigate some of the permitting problems that are going 
to arise. There are going to be permitting problems because of 
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Rapanos; I strongly believe that. I think this is an important step 
to ensuring that those problems do not occur. 

Mr. Duncan. Well, if we pass this law, would you find it accept- 
able to exclude small farm operations or small landowners who 
cannot possibly afford these types of court challenges? 

Ms. Browner. This law is about protecting the Nation’s waters. 
There will be times when small businesses and small farm owners 
have waters that need to be protected. 

Now, having said that 

Mr. Duncan. You are protecting the big guys, not the little guys. 

Ms. Browner. No. 

Mr. Duncan. That is what it amounts to. You can say what you 
want to, but that is what it amounts to. 

Ms. Browner. I will speak for myself, thank you very much. I 
am not on the side of the big guys versus the little guys. I am on 
the side of making sure that we honor our Nation’s laws and do 
it in a fair and commonsense way. 

The best way to do that, I believe, is to embrace this, to pass 
this. There are, no doubt, problems in the permitting system that 
will extend beyond the impact of Rapanos, and they can be ad- 
dressed, but I do not think they need to be addressed in this law. 

Mr. Duncan. Thank you. 

Ms. Johnson. Thank you very much. 

I was just looking at some of the Corps of Engineers’ opinions, 
and they think that 80-some percent of the permits can be done in 
under 60 days 

Ms. Browner. Right. 

Ms. Johnson. — and a total of 61 percent have been done in 
under 120 days, so it might be that efficiency set in somewhere. 

Let me thank you so very much for being here today. It has been 
very helpful. 

Ms. Browner. Thank you. 

Ms. Johnson. We appreciate your spending your time. 

Ms. Browner. Thank you. 

Ms. Johnson. The second panel: 

Mr. Steve Moyer is the Vice President of Government Affairs and 
Volunteer Operations for Trout Unlimited in Arlington, Virginia; 

Mr. Joe Logan is the President of Ohio Farmers Union; 

Mr. Marcus Hall is the Public Works Director and County Engi- 
neer in Duluth, Minnesota, for the St. Louis County Public Works 
Department; 

Mr. Norman Semanko is the Executive Director and General 
Counsel of the Idaho Water Users Association, Inc. in Boise, Idaho, 
on behalf of the National Water Resources Association and the 
Family Farm Alliance; and 

Mr. Larry Forester is a City Councilman of Signal Hill, Cali- 
fornia, on behalf of the Coalition for Practical Regulation; 

Thank you very much for being here. 
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STATEMENTS OF STEVE MOYER, VICE PRESIDENT, GOVERN- 
MENT AFFAIRS AND VOLUNTEER OPERATIONS, TROUT UN- 
LIMITED; JOE LOGAN, PRESIDENT, OHIO FARMERS UNION; 
MARCUS J. HALL, P.E., PUBLIC WORKS DIRECTOR/COUNTY 
ENGINEER, ST. LOUIS COUNTY PUBLIC WORKS DEPART- 
MENT, DULUTH, MINNESOTA; NORMAN M. SEMANKO, EXECU- 
TIVE DIRECTOR AND GENERAL COUNSEL, IDAHO WATER 
USERS ASSOCIATION, INC., ON BEHALF OF THE NATIONAL 
WATER RESOURCES ASSOCIATION AND THE FAMILY FARM 
ALLIANCE; THE HONORABLE LARRY FORESTER, CITY COUN- 
CILMAN, SIGNAL HILL, CALIFORNIA 

Ms. Johnson. Mr. Moyer, you may begin your testimony. 

Mr. Moyer. Thank you, Madam Chairman. I really appreciate 
the opportunity to be here today and to participate in the hearing 
on this very important subject. 

Because of the two recent Supreme Court decisions and the Fed- 
eral Government’s flawed guidance in interpreting those decisions, 
the status of the Nation’s waters under the jurisdiction of the 
Clean Water Act is threatened, shrinking and confused. If we, as 
a nation, are ever to have any prospect of achieving the Clean 
Water Act’s most laudable goal to restore and maintain the chem- 
ical, physical and biological integrity of the Nation’s waters, the sit- 
uation needs to be rectified soon. 

T.U. supports the Clean Water Act and the Clean Water Restora- 
tion Act, H.R. 2421, as a critical step for restoring the historic 
scope of the act and the jurisdiction in placing the Nation back on 
track of achieving the goals of the act. 

T.U. is the Nation’s largest cold water fisheries conservation 
group. We are dedicated to protecting and restoring the Nation’s 
trout and salmon resources and the watersheds that they depend 
on. We have about 150,000 sportsmen and -women who are devoted 
to restoring trout and salmon. They devote a lot of time and energy 
to restoring the waters in their home waters and the fisheries that 
are there. We are not constitutional lawyers, though. 

T.U. staff and volunteers are not constitutional lawyers, but we 
think we know a good bit about restoring and maintaining the Na- 
tion’s waters. We always view these waters from a watershed per- 
spective. Water resources within a watershed are all connected 
from the top of the mountain down to the smallest headwater into 
the remotest wetland to the majestic rivers in the valleys to the 
coastal bays and to the oceans. 

One of the most valuable lessons that we have learned is that 
watershed restoration is impossible without maintaining the health 
of headwater streams; and that is my main plea for you to consider 
here today, the health of headwater streams. Headwater streams, 
especially the intermittent and ephemeral streams that are dry for 
parts of the year, are the "Rodney Dangerfields" of the aquatic 
world. They do not get enough respect, but they really do deserve 
respect because the best science we have tells us how extremely 
valuable these headwater streams are. They really are the "roots" 
of all of our watersheds, and if we damage or kill the roots, we 
damage the trees, the large rivers that flow through the valleys 
and towns and cities. 
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The two Supreme Court decisions and the guidance that followed 
each have done a great deal of damage to put these headwaters at 
risk, and H.R. 2421 is the bill that is needed to be passed as soon 
as possible to fix this situation, and here is why. I have just a few 
points to highlight. 

The two decisions have really narrowed and confused the extent 
of the act’s jurisdiction; and the plurality in Rapanos’ decision, in 
particular, was especially unfriendly to small headwater streams. 
Secondly, the ERA and the Corps responded to each of these deci- 
sions with guidance that went even further than the decisions 
themselves in curtailing the Clean Water Act jurisdiction. 

In particular, on the Rapanos’ guidance — on nonnavigable waters 
and wetlands, the Rapanos’ guidance insists on a narrowly focused, 
case-by-case evaluation that promises to be both highly time-inten- 
sive and unnecessarily narrow. The waters that are most at risk 
from the Rapanos and SWANCC decisions are small headwater 
streams, as I mentioned, and other intermittently flowing streams 
and wetlands associated with such streams and geographically sep- 
arated wetlands, like prairie potholes. Far from being isolated or 
remote, these waters are, in fact, the lifeblood of larger waters and 
some of the most vital waters to fish and to wildlife. 

These resources are vast. These headwater streams comprise a 
very large portion of a lot of watersheds, especially in the western 
United States, and these waters are very valuable. They perform 
a whole variety of functions. Of course, the ones most useful to us 
are producing trout and salmon, but they also have great pollution 
controlling functions. 

Also, then, you have to talk about activities. If you do not have 
geographic jurisdiction, then you do not have activity regulation; 
and we are very concerned about the loss of section 404 and, poten- 
tially, the jeopardy of section 402, the point source discharge pro- 
grams, because of the loss of geographic jurisdiction. T.U. members 
use these programs to make sure that development is done wisely 
and does not pollute or destroy aquatic resources. 

So, for those reasons, T.U. strongly supports H.R. 2421 and urges 
the Committee to pass it as soon as possible. 

Thanks for having me today to testify. 

Mr. McNerney. [Presiding] Thank you, Mr. Moyer. Thank you 
for your testimony and for attending here this afternoon. 

Mr. Logan, you are up next. Would you begin when you are 
ready. 

Mr. Logan. Thank you very much, Mr. Chairman and Members 
of the Committee. I appreciate the opportunity to be here today to 
testify. 

My name is Joe Logan. I am the President of the Ohio Farmers 
Union. I am a fifth-generation family farmer from northern Ohio, 
where I graze cattle, produce row crops. We make maple syrup, 
grow grapes, and produce wine. I am here today on behalf of the 
National Farmers Union, a general commodity farm organization 
that represents family farmers, ranchers, fishermen, and rural resi- 
dents from across the country. 

The NFU recognizes that the purpose of the Clean Water Act is 
to provide clean water — clean, safe, usable water — for all of the 
citizens of the United States. At the same time, the act reminds us 
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that preserving clean water is a shared responsibility to be borne 
equally by all who use, benefit from and rely upon a healthy and 
safe supply of water. The NFU believes that family farmers and 
ranchers have historically been the best soil and water conserva- 
tionists when given the economic incentives and the flexibility. 

Two Supreme Court cases involving the Clean Water Act have 
resulted in considerable confusion among the Corps of Engineers, 
the EPA and those seeking to abide by the law. Bipartisan legisla- 
tion introduced by the House and Senate is seeking to clarify that 
act. However, considerable confusion exists surrounding the intent 
of the proposed legislation, which I hope can be clarified here 
today. 

Our members spend the vast majority of their time on their 
farming and ranching operations, day-to-day. They have not experi- 
enced a drastic difference between the pre- and post-SWANCC Su- 
preme Court decisions. Some in the agricultural community have 
suggested that legislation introduced will expand the jurisdiction 
and scope of the original Clean Water Act and eliminate 32 years 
of regulatory precedent. It is my understanding that the legislation 
simply aims to clarify the responsibilities of the Corps of Engineers 
while, at the same time, it maintains the statutory and regulatory 
exemptions for agriculture; and I hope that the Chairman can clar- 
ify that intention to the agricultural community. 

It is important to keep in mind that although agriculture some- 
times contributes to water pollution, the damage is uneven in scope 
and in severity. The highest vulnerabilities occur most often where 
farming is done at an industrial level. Therefore, blanket regula- 
tions are unwise and very hard to justify to the producers. Any leg- 
islation impacting the Clean Water Act must be clear enough for 
those in the agricultural community to be able to predict which 
lands and which waters will be covered. 

Farmers and ranchers have long acknowledged that clean, safe 
water is critical to the long-term success of their operations. What 
will help farmers and ranchers in the future is a less cumbersome 
and more expedient process when the agricultural community, the 
EPA and the Corps can come to a consensus about what problems 
do and do not need to be addressed and the most practicable way 
to address those challenges. 

As National Farmers Union members have demonstrated for gen- 
erations, farmers, ranchers and fishermen are effective environ- 
mental stewards. Their astute understanding of natural resources 
deserves to be recognized and rewarded. 

With that, Mr. Chairman, I thank you again for the opportunity 
to testify. I would be happy to take any questions you might have. 
I thank the Members for their efforts in this regard. 

Mr. McNerney. Thank you for your testimony, Mr. Logan, and 
for working with family farms, which, I think, is an important part 
of our national heritage and, hopefully, our future, our Nation’s fu- 
ture. 

Mr. Marcus Hall, representing the St. Louis County Public 
Works Department. 

We look forward to your testimony. You can begin when you are 
ready. 

Mr. Hall. Thank you. 
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My name is Marcus Hall, and I am the Public Works Director 
with St. Louis County, Minnesota. I want to thank Chairman Ober- 
star and Ranking Member Mica and the Transportation and Infra- 
structure Committee for allowing me to testify today, and I hope 
to give you a glimpse of the national wetland issue from a county 
highway department perspective. 

St. Louis County is located in northeastern Minnesota and is a 
very large county. It extends from the most westerly tip of Lake 
Superior and goes north to the Canadian border. It is the largest 
county east of the Mississippi River, covering over 7,000 square 
miles. 

Between the rivers, lakes, marshes, and swamps, over 35 percent 
of our county is covered with wetlands. Covering this vast region 
is an extensive State and county transportation system. St. Louis 
County, itself, is responsible for over 3,000 miles of roadway, and 
we have an annual highway construction budget between $25 mil- 
lion and $30 million. 

It typically takes 3 to 5 years to go from the conception of a high- 
way construction project, through a public input phase, a prelimi- 
nary design phase, an environmental permit phase, a final planned 
phase, the right-of-way acquisition and bidding phase just to get to 
a point where you can begin construction. During this whole time, 
our constituents are watching this process, and most of the time, 
they are shaking their heads, wondering why it is taking so long. 

Now, Minnesota recognizes the importance of wetlands to both 
our natural environment and economics. We adopted the Com- 
prehensive Wetland Conservation Act in 1991, and in many cases, 
our State and local regulations are more restrictive than the Army 
Corps and PCA regulations. 

I believe that the recent Supreme Court decisions have thrown 
the Federal regulatory agencies into turmoil and both the EPA and 
the Army Corps of Engineers into a scramble on how to implement 
the new rulings. The latest Agency guidelines, dated June 5th of 
this year, are very complex. The typical 60-to- 120-day permit proc- 
ess has now slowed to a crawl. What the guidelines do is take a 
one-step process, consisting of applying for a permit, and turn it 
into a two-step process — first, applying to review your project to see 
if it falls under their jurisdiction and then, two, applying for a per- 
mit. 

Mr. Hall. Our current best estimate is that this will add any- 
where from 4 to 6 months to the process, more than doubling the 
current process time. And in Northern States, this will mean a 
delay of our projects for a full construction season. With construc- 
tion inflation running between 4 and 7 percent, this represents an 
annual cost of between $1- and $2 million in delays for St. Louis 
County each year. Please remember that in the State of Minnesota, 
the local and State regulations and requirements are more restric- 
tive than the Corps, so this delay comes with no increase in envi- 
ronmental protection for us. 

A typical St. Louis County reconstruction project is our County 
State Aid Highway 47 project. It is a 4.7-mile project that is sched- 
uled for reconstruction in 2008. The current estimated value of the 
project is $4.5 million. And under the new guidelines, the two-step 
process, it is my understanding the Corps will have to perform a 
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jurisdictional determination on each of the 36 separate individual 
wetland crossings that we have on that project. If this forces a 
delay in our project, it will cost St. Louis County between $200,000 
and $300,000 for this one project. 

With numerous projects like this in the area, the local Army 
Corps of Engineers field personnel are currently overwhelmed by 
the amount of field work and paperwork that they are required to 
perform. I believe that the long-term solution to this issue is legis- 
lative action that clearly defines which wetlands falls under the 
Corps’ jurisdiction, and eliminating this current first step of the 
two-step process. 

However, a short-term solution would be to allow the permittee 
to waive the analysis portion, and on an individual case-by-case 
basis concede the Corps’ jurisdiction and move right to the permit 
phase. Needless to say, either solution is preferable to the guide- 
lines, which are presently unworkable. 

In summary, I want to point out the county engineers under- 
stand the importance of our environment, and understand that our 
society has placed a great value on our wetlands. However, they 
have also placed a great value on a good transportation system, 
and it is up to us to balance these values and come up with a sys- 
tem and process that produces a great transportation system with- 
out harming our environment in the process. 

That concludes my oral statement, and I will be happy to answer 
any questions you may have. Thank you. 

Mr. McNerney. [presiding.] Well, thank you for that testimony 
and for the insight into the operations of your municipal system, 
and how the Clean Water Act and the — how important it is that 
the Clean Water Act be clear so that people can follow its rules. 

The next witness is Norm Semanko of the Idaho Water Users As- 
sociation. Thank you for coming. Norm, and you can begin your tes- 
timony when you are ready. 

Mr. Semanko. Mr. Chairman, thank you very much. My name is 
Norm Semanko, and I am here representing the National Water 
Resources Association and the Family Farm Alliance. The Family 
Farm Alliance advocates for family farmers and ranchers in 17 
Western states. The National Water Resources Association is a col- 
lection of State associations that together represent the agricul- 
tural and municipal water providers that take very seriously their 
role in providing safe and reliable water supplies to their con- 
sumers and their customers. 

I would like to review with you three areas today in the brief 
time that we have. 

Number one is the history and the intent, this definition question 
with regard to waters of the United States. 

Second is the impacts this legislation, H.R. 2421, is likely to have 
on the Federal-State partnership that has existed over the last 35 
years under the act. 

And then, third, I would like to talk about the impacts on water 
delivery providers, on our members. 

First, with regard to the definition of waters of the United 
States, trying to boil down what we heard here over the last hour 
and a half or so, there were three camps, three decisions really in 
the Rapanos decision. 
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Number one, there were the folks that were able to get four 
votes, headed by Justice Scalia, that took the view that waters of 
the United States are the traditionally navigable waters, the ones 
that you can find the definition of in a dictionary or that you can 
look on a map and see blue lines. That got four votes. 

And then there were the folks represented by the prior panelist 
and other folks that advocated for an interpretation that all waters, 
interstate and intrastate, should all be covered by the Clean Water 
Act. The Federal Government should have jurisdiction over all of 
that. And if the State wants to have some jurisdiction, too, that is 
fine, but the Federal Government is always going to be there. That 
got four votes in the dissent. 

The middle vote was, of course. Justice Kennedy, which is widely 
considered the controlling opinion. And what he decided and what 
he said is that in addition to the traditionally navigable waters, 
you also have those waters that have a significant nexus to those 
navigable waters, those waters that actually have a physical, chem- 
ical, biological impact on the water quality. That is the real goal 
of the Clean Water Act. 

Now, the folks with Scalia and the folks with the dissent didn’t 
agree with that. If the folks that were with Scalia did what the 
folks in the dissent did, you would have a bill before you today 
that, instead of saying "navigable waters," said those waters that 
are navigable in fact. In other words, they would want to have the 
jurisdiction under the Clean Water Act just be those blue lines on 
a map or those things that are defined as "waters" in the dic- 
tionary. 

That is not what happened. Instead what we have is the folks 
that lost on the dissenting side coming in with their argument as 
to what they believe waters of the United States should be, and 
that is the definition that is included in H.R. 2421. It represents 
a tremendous expansion, no matter what has been said here today, 
with regard to the definition of waters of the United States. By in- 
cluding the language that all interstate and intrastate waters to 
the fullest extent, that those waters or their activities are subject 
to the legislative powers of Congress under the Constitution, that 
includes all waters in the United States. 

What does this do for the Federal-State relationship? Well, tradi- 
tionally the States, under section 101(b) and 101(g) of the Clean 
Water Act and other Federal acts, have had a tremendously impor- 
tant role with regard to the waters in the United States. Whether 
they were under Federal control or not wasn’t important. The 
States had control over their water. That would be upset. 

When you increase Federal jurisdiction, you are reducing, nec- 
essarily, the State jurisdiction. It is not enough to say that the 
States are delegated this responsibility by the Federal Government; 
that in essence they are given, if it’s not paid for, an unfunded Fed- 
eral mandate. It drastically upsets the delicate balance between 
the States and the Federal Government. 

Then, third, the impact on our water delivery folks. There is no 
doubt with regard to section 303 if you are a waters of the United 
States, then water quality standards apply. If you are not meeting 
the water quality standards, cleanup plans have to be developed. 
So all the canals, and the drains, and the laterals, and the stock 
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ponds — and the list can go on and on — they will all need to have 
TMDL plans developed. And the focus on the traditional waters of 
the United States that we have done such a good job of cleaning 
up will be lost. 

Under section 402, NPDES permits will be required in places 
they haven’t been. Section 404, permits will be required for routine 
maintenance activities, and things that are done in canals and 
laterals now. 

Most importantly, the view of what the Clean Water Act will 
mean, what that jurisdiction means, isn’t up to Carol Browner or 
to me or any of you. Any citizen can, with the cost of a stamp and 
a typewriter, put together a citizen lawsuit and file a lawsuit. 
Eighty percent of the enforcement actions under the Clean Water 
Act are brought by citizens, and they are able to convince a judge 
what the Clean Water Act means. And that is where you will have 
the encroachment and these vast interpretations under the act. 

I appreciate your time, and look forward to answering questions. 
Thank you. 

Mr. McNerney. Thank you, Mr. Semanko. That was very en- 
lightening and precise testimony. Thank you very much. 

The next witness is Larry Forester from Signal Hill, California. 
And I look forward to your testimony. You can begin when you are 
ready. 

Mr. Forester. I have a PowerPoint. I opened with the title The 
"Unintended and Foreseeable Consequences of Extending the Clean 
Water Act — the Southern California Experience." We are living it. 

Honorable Chair and Members of the Committee, thank you for 
allowing me the opportunity to testify. Again, my name is Larry 
Forester, council member from the city of Signal Hill. Signal Hill 
is a member of the Coalition for Practical Regulation, 43 cities of 
the 88 in L.A. County working to improve water quality. CPR testi- 
fied before this Committee in 2003. And we are pleased that you 
are taking a retrospective look at the Clean Water Act. I believe 
I am qualified. I have a degree in civil engineering, and master’s 
degree in ocean engineering, and with 9 years of local elected expe- 
rience. To explore unintended and foreseeable consequences to local 
government by extending the Clean Water Act is my duty. 

CPR’s testimony — let’s see if I can work this — talks about what 
happened in Southern California, where we began to extend the 
Clean Water Act to public storm drains, isolated lakes, ponds, 
intermittent flood control channels. The problems in Southern Cali- 
fornia are now systemic, manifesting all Clean Water Act pro- 
grams, from basin planning, NPDES permits, and Total Maximum 
Daily Load programs. Congress should see Southern California as 
a microcosm of the impractical, inflexible, unworkable, and costly 
approach which would be the result of expanding the Clean Water 
Act nationwide. 

Although well-intentioned, proposed legislation like H.R. 2421 
will have unintended and foreseeable consequences, requiring nu- 
meric Federal quality limits, including applying Federal toxic rules 
to local drains, gutters, ponds, reclaimed water, and drinking water 
reservoirs. 

A major consequence of extending the Clean Water Act will be 
to expose thousands of local governments to legal actions taken by 
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third parties, as authorized by the Clean Water Act. Southern Cali- 
fornia is now the watershed of litigation. The majority of the litiga- 
tion can be traced back to the imposition of Clean Water Act stand- 
ards by regulators to what are clearly nonnavigable waters. 

My written testimony details examples of what I want to high- 
light. We will look at the San Diego permit. In 2001, the San Diego 
Regional Water Quality Board defined a municipal storm drain as 
waters of the United States. The entire storm drain system, start- 
ing at the curb, is regulated by the Clean Water Act. This permit 
has widely been copied by local regulators. The consequences are 
deeply troubling, since the Clean Water Act requires compliance at 
the point of discharge into the waters of the United States. This 
literally means compliance with the Clean Water Act at the drive- 
way, house, or business. 

Constructed wetlands. Regional engineers have found that con- 
structive wetlands will capture many of the pollutants in urban 
runoff. However, engineers have found that water within the con- 
structed wetlands may not be capable of meeting Federal water 
quality standards. Proposed expansion of the Clean Water Act 
could preclude the use of constructed wetlands, since they are part 
of the drain system. 

Vertical box culverts. When I look at vertical box culverts, I am 
talking about channelized rivers. Engineers constructed hundreds 
of vertical, walled concrete-lined, box flood control channels in 
Southern California to deal with historic flooding beginning in the 
1930’s. With the adoption of the Clean Water Act in 1972, water 
quality standards have been attached to these culverts. Many were 
designated for swimming use, even though public access is re- 
stricted. These designations were made at a time when the regu- 
lators stated that the Federal standards were impractical to apply 
to urban runoff, and said local government had nothing to worry 
about. 

However, regulatory personnel changed over time, and so did the 
reach of the Clean Water Act. Regulators began requiring these 
channels meet recreational standards, but local governments pro- 
tested, and the U.S. EPA regulators replied that the Clean Water 
Act required a Federal permit to approve or to remove impractical 
uses. There is a 4-year process to remove swimming from the L.A. 
River. There are hundreds of similar channels. 

Drinking water and reclaimed water. Many communities rely on 
above-ground storage of reclaimed water, for example, in small 
ponds and lakes. These ponds and lakes are isolated from rivers 
and oceans, yet many have designated habitat or other beneficial 
uses under the basin plan. The water quality objectives of these 
would require better water quality, a higher degree of treatment 
than for reclaimed water, absent these designations. Clearly, the 
application of the clean water standards to these reservoirs would 
require treatment with no tangible benefit. 

A similar contradiction exists when applying beneficial uses to 
drinking water reservoirs, several of which are uncovered and open 
to the environment. Although public access is denied, most of these 
reservoirs have been designated for potential recreational uses. As 
a result, they are regulated for uses that are not compatible with 
their actual function as closed water distribution systems. The ap- 
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plicable Clean Water Act standards of these reservoirs would cre- 
ate some illogical treatment, and especially the applicability of the 
toxic rule. 

In conclusion, our water board estimates the cost to local govern- 
ments to comply with the metal TMDL of the Los Angeles River 
is $2.4 billion — "B" as in boy — dollars. This is just one of hundreds 
of TMDLs that must be adopted on dozens of water bodies in the 
region. 

Local governments in Southern California do not know how they 
are going to afford these regulations. Expanding the scope of the 
Clean Water Act will create a major Federal mandate. These exam- 
ples are illustrative as you contemplate the scope of the Clean 
Water Act. Well-intentioned regulations can have unintended con- 
sequences. Many of these unintended consequences can be seen in 
advance. Hopefully, practical regulations and common sense can 
prevail. 

Thank you for the time, and I am sorry I went over a little. 

Mr. McNerney. Thank you for that testimony. That does shed 
some light on the concerns that you are facing in the municipali- 
ties, a different set of concerns. 

Unusual circumstances, so we are going to be called to a vote 
within the next 15 or 20 minutes. And it is expected to take an 
hour or so of voting, or maybe an hour and a half. So I am going 
to ask the panelists from the third panel, Mr. Yaich and Dr. Meyer 
to come forward and join the panel so that we will have the testi- 
mony before we start our questions and answers. And that way we 
can combine, and every one of the panelists will have an oppor- 
tunity to speak this afternoon. 

So I would like to ask Mr. Yaich from Ducks Unlimited, Mem- 
phis, Tennessee, to take the stand and address this body. And I 
look forward to your discussion. And you can begin when you are 
ready. 

TESTIMONY OF DR. SCOTT C. YAICH, DIRECTOR OF CON- 
SERVATION OPERATIONS, DUCKS UNLIMITED, INC., MEM- 
PHIS, TENNESSEE; AND DR. JUDITH L. MEYER, DISTIN- 
GUISHED RESEARCH PROFESSOR OF ECOLOGY EMERITUS, 

UNIVERSITY OF GEORGIA, ATHENS, GEORGIA 

Mr. Yaich. Mr. Chairman, Members of the Committee, my name 
is Dr. Scott Yaich, and I am the Director of Conservation Oper- 
ations at Ducks Unlimited’s national headquarters. I appreciate the 
opportunity to speak today on behalf of Ducks Unlimited and our 
more than 1 million supporters, as well as Pheasants Forever, the 
Theodore Roosevelt Conservation Partnership, Wildlife Manage- 
ment Institute, and the Wildlife Society. 

DU’s mission is to conserve, restore and manage wetlands and 
associated habitats for North America’s waterfowl and for the bene- 
fits they provide other wildlife and the people who enjoy and value 
them. 

DU and our partners are science-based conservation organiza- 
tions, so our perspectives on the Clean Water Act are grounded in 
wetland and water-related scientific disciplines, and I offer our 
comments today from that perspective. 
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To ensure that we begin with a common understanding, it is 
worthwhile to state that from a scientific perspective, a wetland is 
an area that has hydric soils, is subject to being flooded for a por- 
tion of the growing season, or at least saturated, and supports or 
is capable of supporting wetland vegetation. 

Our written testimony provides much more detail, but I would 
like to emphasize five primary points this afternoon: 

The first is that of the original 221 million acres of wetlands in 
the U.S., over half have been lost. This has significantly affected 
the ability of the remaining wetlands and other waters to fulfill 
Federal and public interests. For example, the capability of the Na- 
tion’s wetlands to support international waterfowl populations has 
been much reduced. I spent 17 years working in Arkansas, much 
of it in the Cache and White River Basins, historically among the 
most important wintering waterfowl habitats in North America. 
Arkansas has lost more than 80 percent of these wetlands, and the 
number of waterfowl coming to the region now are consequently 
much lower than they once were. 

My second point is that wetlands serve important ecological and 
societal functions, including providing habitat for waterfowl and 
other wildlife. Wetlands hold water and provide natural flood con- 
trol during times of high rainfall, and subsequently slowly release 
it and help maintain base flows of streams and rivers. In Min- 
nesota, for example, watersheds with higher percentages of wet- 
lands and lakes have been shown to have lower levels of flooding. 
Wetlands recharge aquifers, such as the High Plains Aquifer, that 
provides water to eight States. Along the South Platte River in Col- 
orado, geo^aphically isolated wetlands provide water directly to 
the river via groundwater connections. The water from some wet- 
lands takes 12 years or more to move from the wetlands to the 
river, but because of the certainty and predictability of these sig- 
nificant hydrologic nexuses, this water has real economic value 
that is being bought and sold as part of an interstate and Federal 
agreement. 

The negative side of these ubiquitous kinds of connections be- 
tween geographically isolated wetlands and flowing waters, how- 
ever, is that the water can transport pollutants. For example, there 
are a number of Superfund sites in one county in Michigan from 
which compounds such as polychlorinated biphenyls and heavy 
metals have leached from an isolated wetland into aquifers, private 
drinking wells, and ultimately to the Clinton River. 

A wealth of scientific studies and wetland systems across the 
country documents these hydrologic and ecologic linkages between 
wetlands and other waters. These studies support my third point, 
which is that virtually all wetlands, in combination with similar 
wetlands in a region, do possess significant nexuses with navigable 
and other waters and have a direct effect on their quantity and 
quality. In the Rapanos decision. Justice Kennedy gave a strong in- 
dication of the importance he placed on consideration of the aggre- 
gate impacts of wetland loss when he stated an example of the pub- 
lic purposes that should be served by the Clean Water Act was to 
address water quality issues such as the Gulf of Mexico’s hypoxic 
zone. This problem can only be addressed by approaching it at a 
landscape scale, a piece at a time, including protecting or restoring 
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some of the 60 million acres of wetlands in the Mississippi River 
watershed, whose loss has contributed significantly to the growth 
of the problem in the first place. 

The fourth point is that, as a result of the Supreme Court deci- 
sions and subsequent agency guidance being based upon something 
other than the best available wetland science, tens of millions of 
acres of wetlands across the country are now at significantly in- 
creased risk of being lost. Although Justice Kennedy’s significant 
nexus test provides a science-based conceptual approach to wetland 
regulation, the nature of the nexuses between wetlands and navi- 
gable waters makes such a test virtually impossible to apply sci- 
entifically and efficiently within a regulatory context. We believe 
the effect will be decreased protection of wetlands and increased 
regulatory uncertainty, as well as increased administrative burdens 
and processing time required for permits. 

So my final point is that due to the nature and almost universal 
scope of the connection between wetlands and other waters of the 
U.S., fulfillment of the primary purposes of the Clean Water Act, 
which is to restore and maintain the chemical, physical, and bio- 
logical integrity of the Nation’s waters, requires that the wetlands 
protections that existed prior to the SWANCC decision be restored. 
Legislation that clarifies that central point is the only apparent 
remedy for restoring the necessary Clean Water Act protections. 

Mr. Chairman, I thank you for the opportunity to present our 
views on this, and I will be happy to answer questions when the 
time comes. 

Mr. McNerney. Thank you, Mr. Yaich. I appreciate your testi- 
mony and your expertise. 

And next we are going to turn to Dr. Judith Meyer. I look for- 
ward to your testimony, and you can start when you are ready. 

Ms. Meyer. Thank you for inviting me to testify today, and for 
the opportunity to provide the Committee with the scientific evi- 
dence for the importance of headwater streams in maintaining the 
physical, chemical, and biological integrity of our Nation’s waters. 

My name is Judy Meyer, and I have been a professor at the Uni- 
versity of Georgia, and conducted research on headwater streams 
for three decades. The scientific evidence is clear that small 
streams must be protected if we are to reach the goals of the Clean 
Water Act. Rivers are networks whose navigable portions are inex- 
tricably linked with headwaters, just as our own circulatory system 
is dependent on the functioning of healthy capillaries. Reaffirming 
a broad definition of waters in the text of the Clean Water Act is 
critical to the goal of the Clean Water Act, which is maintaining 
the physical, chemical, and biological integrity of our Nation’s wa- 
ters. Longstanding and robust scientific evidence demonstrates that 
interdependence of small streams and navigable rivers. 

Today I am going to summarize four key points. But, recognize 
these points are supported by hundreds of peer-reviewed scientific 
publications. References to this extensive scientific literature are 
included in my testimony submitted for the record, and also have 
been more completely summarized in the document "Where Rivers 
Are Born." These points have also been made in a letter to Chair- 
man Oberstar and Ranking Member Mica from the North Amer- 
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ican Benthological Society, which is a scientific society whose mem- 
bers study rivers and streams. 

The first point on the critical importance of headwater streams 
is that they are ubiquitous. The smallest streams comprise the 
greatest number and length of channels in a river network. This 
is illustrated in this figure, which shows the percentage of stream 
miles in the smallest streams. The darkest colors are where small 
streams are over 59 percent of channel lengths, so that you can see 
in many parts of the U.S., well over half of the stream miles are 
in these smallest streams. Yet even this is an underestimate of the 
total length of small streams because of the scale of the maps. 

For example, standard topographic maps with the blue lines that 
were referred to earlier identify only 21 percent of the stream chan- 
nel length in a North Carolina watershed. In addition, a sizable 
fraction of the channel length in a river network is in streams that 
do not flow permanently. This is shown in this figure. In this case, 
darker colors indicate where over 80 percent of the stream length 
is in intermittent channels. In arid States such as Arizona, 96 per- 
cent of stream miles do not flow continuously. Intermittent streams 
are also abundant and significant in States that get more rainfall. 
For example, intermittent streams in Michigan comprise 48 per- 
cent of the length of streams in that State. 

My second point: Headwater streams contribute to the physical 
integrity of the river network. Small streams are an important 
source of water for large rivers. Over half of the water in large riv- 
ers in the northeastern U.S. is delivered by headwater streams. 
Small streams hold and store water during storms and recharge 
groundwater. Where human activity has eliminated or degraded 
small streams, both the frequency and intensity of flooding in- 
creases downstream. In the face of global warming and increased 
threats of flooding, small streams will play an even more critical 
role in reducing flood damage. 

Small streams also retain sediments. If the storage is reduced, 
sediments are flushed downstream during storms. This reduces 
water quality and negatively impacts fish feeding, spawning, and 
overall stream health. 

Point number three. Tributaries are essential to the maintenance 
of the chemical integrity of navigable rivers. The basic chemical 
composition of unpolluted streams is largely established in their 
headwaters. For example, over 40 percent of the nitrogen that is 
found in navigable rivers in the northeastern U.S. originates in 
headwater streams. So therefore, pollutants and contaminants that 
are introduced into headwaters will make their way down to navi- 
gable waters. 

Small streams in the network are also the sites of the most ac- 
tive uptake, transformation, and retention of nutrients. When 
headwaters streams are eliminated or degraded, more of the nutri- 
ents that are being applied to lawns and farm fields are delivered 
to downstream lakes and estuaries. Nuisance algal blooms, low ox- 
ygen concentrations, and fish kills are potential consequences of 
these excess nutrients. 

My fourth and final point on the importance of headwaters is 
that they contribute to the biotic integrity of river networks. And 
they do this in three ways. They are the primary habitats of many 
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aquatic and terrestrial species. My colleagues and I have found 290 
taxa in tiny little streams in North Carolina. 

Secondly, headwaters provide spawning habitat, serve as nursery 
areas, and offer a refuge from threats such as predators and stress- 
ful temperatures. Species may use small streams only part of the 
year, but it is essential that those streams are present and acces- 
sible when needed. For example, brook trout in the Ford River in 
Michigan retreat to cooler headwaters in summer. In coastal 
streams in Oregon, young coho 

Mr. McNerney. We were called to a vote, so if you could wrap 
this up. 

Ms. Meyer. I will. I am on my last point. Headwaters supply 
food resources to downstream and riparian ecosystems. Fishless 
headwater streams in Alaska export enough food to support hun- 
dreds of thousands young-of-the-year salmon in each mile of salm- 
on-bearing streams. 

So in conclusion, decades of scientific research have shown that 
permanent and intermittent headwater streams are an integral 
part of a river network. They are not isolated. They provide ecologi- 
cal goods and services. Whether they have a direct hydrologic con- 
nection to a navigable river, these headwater streams have a direct 
impact on the physical, chemical, and biotic integrity of navigable 
waters. They have traditionally been protected by the Clean Water 
Act. 

Recent court decisions and agency guidance have not adequately 
incorporated scientific understanding that the entire river network 
requires protection. Legislation to reaffirm the original intent of 
the Clean Water Act is needed to reunite the law with the science. 
Thank you. 

Mr. McNerney. Thank you. That was very informative. Unfortu- 
nately, we had to cut that off. 

Mr. Gilchrest has been very patient. I would like to give him an 
opportunity to ask a couple of quick questions, and then I will ask 
Members of the Committee to submit questions in writing to the 
panel, and ask that the panel respond to those questions within 2 
weeks. 

Mr. Gilchrest, would you like to begin? 

Mr. Gilchrest. Thank you. I thank the Chairman. 

I would like to ask three questions. And maybe since the panel 
is so large, and we have a vote pending, I could also get the re- 
sponse to these questions to the Committee. 

First question is which waters of the United States should be 
clean? And keep in mind physical, chemical, biological factors. 

Number two, how should we think about gravity and its relation- 
ship to water and the Clean Water Act, keeping in mind the nexus 
that Mr. Kennedy is talking about? 

And number three, does it matter whether or not human activity 
regarding the hydrologic cycle of water, and understanding its nec- 
essary services to us human beings, is important? Does it matter 
whether or not human activity regarding the hydrologic cycle is im- 
portant? 

And I will yield back, Mr. Chairman. Thank you very much. 
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Mr. McNerney. Thank you, Mr. Gilchrest. I don’t know how to 
characterize those somewhat philosophical — certainly the deepest 
questions we have had here today. 

So I thank the panel very much for their expert testimony. It has 
been very interesting. As I mentioned in my questions of the first 
panel, a lot of my constituents are concerned about the impact of 
the Oberstar bill. So this has been helpful. 

Hopefully you will get some questions from the Committee, and 
you will be able to answer those within a 2-week period. At this 
point I would like to adjourn this hearing. 

[Whereupon, at 4:30 p.m., the Committee was adjourned.] 
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Committee on Transportation and Infrastructure 

Hearing on “Status of the Nation’s Waters, including Wetlands, 

Under Jurisdiction of the Federal Water Pollution Control Act” 

Thursday, July 19, 2007 

Statement - Congressman Jason Altmire (PA-04) 

Thank you. Chairman Oberstar, for holding the second of two hearings to examine the 
status of the nation’s waters under jurisdiction of the Federal Water Pollution Control Act, 
commonly known as the Clean Water Act. Tuesday’s hearing provided us with some perspective 
on this critical issue and 1 look forward to the opportunity to hear from today’s witnesses. In the 
interest of time, I thank the Chairman again for his attention to this issue and yield back the 
balance of my time. 


### 
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STATEMENT 

OF THE HON. RICHARD BAKER 
Committee on Transportation and Infrastructure 

Hearing on the 

“Status of the Nation’s Waters, including Wetlands, under 
the Jurisdiction of the Federal Water Pollution Control Act” 

July 19, 2007 


• Today, the Committee meets for a second hearing on wetlands 
issues under the Clean Water Act. 

• There is concern by some, including Chairman Oberstar, that 
recent Supreme Court decisions have weakened the Clean Water 
Act to a point that it no longer can protect the Nation’s waters. 
Others have applauded those same Supreme Court decisions as 
an appropriate step toward reasonable and Constitutional Federal 
regulation. 

• What we ultimately need is legislation that clearly delineates the 
Federal role and the state role in regulating activities affecting 
the Nation’s waters. 

• The Governor of Montana told us at Tuesday’s hearing that his 
state did not want the “long arm of the Federal government” 
imposing regulations that would threaten the livelihoods of 
farmers, ranchers, and miners. He asked that the Federal 
government be a “partner and collaborator” with the state in a 
joint effort to protect water resources. 


1 
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• Clarity is needed in the regulatory program. The legal scholars 
at Tuesday’s hearing agreed on that point, but did not agree on 
whether the Chairman’s bill would actually achieve that clarity. 

• In its current form, the bill would not just adopt the current 
definition of “waters of the United States” in the Corps’ 
regulations, as some have asserted, but would expand the scope 
of Federal jurisdiction under the Clean Water Act to ^ waters, 
and all activities affecting those waters, to the fullest extent 
under the Constitution. Neither current law nor the Corps’ 
current regulations say that. 

• It is unknown exactly what those maximum limits of Federal 
authority are under the Clean Water Act. Neither Congress nor 
the Courts have defined them. This uncertainty is a matter for 
much speculation and much future litigation. 

• This uncertainty has led to some silly-sounding, but perhaps 
accurate, interpretations— that “bird baths,” “ornamental ponds,” 
and even “the proverbial kitchen sink”— could become Federally 
regulated waters. 

• It would appear that state water protection programs, like that in 
Montana, would be subsumed by an expanded Federal program, 
so that the decisions currently made by local officials would 
instead be made by Federal bureaucrats. 

• On Tuesday, we heard from Members on both sides of the isle 
that excessive regulation can have a serious adverse impact on 
the well-being of our citizens. 


2 
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• While the historical perspective of the Clean Water Act is 
interesting, we must decide under today’s circumstances, what is 
appropriate Federal regulation of the Nation’s waters. 

• We all want the same thing - clean water - and I pledge to work 
with you, Mr. Chairman, in producing a good bill. I look 
forward to working with you. 


3 
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Statement of 

The Honorable Jerry F. Costello 

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE 

Hearing on the status of the nation’s waters, incliding wetlands, under the 

JURISDICTION OF THE FEDERAL WATER POLLUTION CONTROL ACT 

Thursday, JULY 19,2007 


Thank you, Mr. Chairman for holding this follow up hearing on the 
status of the nation’s waters, including wetlands, under the jurisdiction of the 
Federal Water Pollution Control Act. 


Over the last 30 years, the Clean Water Act has enabled major 
Improvements in the health of our nation’s waters, protecting them from 
pollution and destruction. As was event from our Committee hearing on 
Tuesday, our current situation where regulatory agencies are redefining 
jurisdiction demonstrates much confusion amongst stakeholders. That is 
why we must seek a compromise that clarifies this issue while not eroding 
the health and safety of our water system and improving people’s water 
quality. 

My constituents continue to have concerns and as I stated Tuesday, I 
am committed to working with Chairman Oberstar and other members as 
well as affected stakeholders for the protection and restoration of our 
nation’s wetlands and waterways. 
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With that, I welcome the witnesses here today, and look forward to 
their testimony. 
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WHIP AT LARGE 


Statement of the Honorable Mazie K. Hirono 
Before the Committee on Transportation and Infrastructure 
Federal Water Pollution Control Act Amendments 
July 19, 2007 


Mr. Chairman, one of the greatest treasures that my State of Hawaii possesses is its 
natural beauty. The islands’ spectacular waterfalls, pools, rivers, beaches and deep blue 
seas attract both residents and visitors alike who enjoy the beautiful views and swim and 
play in its waters all year around. 

It is no surprise that I am deeply committed to preserve and protect this invaluable and 
measureless asset and I commend Chairman Oberstar for his leadership in strengthening 
the Clean Water Act. 


Prior to the enactment of the original landmark environmental law in 1 972, our Nation’s 
seashores, lakes, rivers, waterways, wetlands and tributaries were ineffectively protected 
from polluters. The Federal Water Pollution Control Act Amendments finally addressed 
the real problem in preserving our waters by requiring a national permitting system that 
brought effective contol over previously unregulated discharges of pollution into our 
waterways. 

However, as a result of Supreme Court and Appellate Court decisions, the ability of the 
Environmental Protection Agency and the Corps of Engineers was gradually restricted by 
confusing and counterproductive limitations on the regulators’ jurisdiction. 

HR 242 1 will restore the intent and the strength of the original law that Congress passed 
over thirty years ago which successfully protected our waterways and wetlands. As a co- 
sponsor of the bill, I support defining which bodies of water are included in the term 
“waters of the United States.” By striking the definition “navigable waters of the United 
States” and replacing it with “waters of the United States”, the bill clarifies the intent of 
Congress and leaves no doubt-or room-for any Court to restrict its coverage by 
interpreting Congress’ intent in a limited or confusing way. 

1 am also aware of the legitimate concerns of landowners, governments and other entities 
which stand to be included in the clarified definition. Restoring the original intent of the 
1972 Clean Water Act will require greater EPA and Corps of Engineer’s permit review 
and enforcement resources. We must provide adequate funding to assure that the law 
will be faithfully and efficiently enforced with minimum economic impact on 
landowners, businesses and governments affected. Only when the regulated and the 
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regulators are working hand-in-hand and for the greater, worthy purposes of the Clean 
Water Act will this renewed effort to protect our precious Nation’s waters succeed. 

1 commend Chairman Oberstar and Water Resources and Environment Chairman 
Johnson for their leadership. This legislation promises to be a historic landmark in 
environmental protection. I am pleased to be a part of this effort. 


2 
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Statement by Doris O. Matsui 

Subcommittee on Water Resources and Environment 

Hearing on 

“Status of the Nation’s Waters, including Wetlands, Under 
the Jurisdiction of the Federal Water Pollution Control Act” 

2:00 p.m. 

Thursday, July 19, 2007 

Thank you Chairman Oberstar for calling this very 
important hearing. 

The Clean Water Act has been the subject of quite a bit of 
legislative speculation recently — as well as legal 
interpretation over the years. 

One thing I believe everyone can agree on is that the 
permitting process is not equally administered everywhere 
and in some districts it is broken and it needs to be fixed. 

What those fixes are and how they are made are issues that 
all of us will have to work through. What is clear is that we 
need to start somewhere in addressing the immediate and 
long term water quality issues facing our country and our 
communities. 

My District is Sacramento, California, located at the 
confluence of two rivers, the Sacramento and American. As 
my colleagues have heard me say before we are the most at 
risk river city for catastrophic flooding in the country. 


1 



631 


The Sacramento region and the Sacramento River 
watershed as a whole is undergoing dynamic changes. We 
are experiencing a huge population growth. 

We expect almost 2 million more people in the Sacramento 
region alone in the next 40 years. 

As we grow, we need to make sure the tools, whether they 
be policy or regulatory, are in place so that communities 
like Sacramento can address this type of growth and ensure 
that the overall health of our watershed and its 
communities — remains in tact. 

Today’s hearing is a good first step in sharing perspectives, 
concerns and experiences in this complex area. 

I look forward to working with the Chairman on these 
permitting and other issues as we move forward. 

I look forward to hearing from today’s witnesses. Thank 
you Chairman Oberstar. 


2 
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Statement of Rep. Harry Mitchell 
House Transportation and Infrastructure Committee 
Subcommittee on Water Resources and Environment 
7/19/07 


—Thank you Madam Chairwoman. 


—Today is the second of our hearings on the 
status of the nation’s waters, including 
wetlands, that are under the jurisdiction of 
the Federal Water Pollution Control Act. 


—To say water is important to Arizona is an 
understatement. With such a limited supply, 
our state’s livelihood literally depends on our 
ability to reliably control it, as well as keep it 


clean. 
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--In that regard, the Clean Water Act has 
been an invaluable tool. 

“Nationwide, it has helped us make 
impressive and critical progress towards 
improving the quality of our nation’s water. 

“Recent Supreme Court decisions, however, 
have caused confusion as to the scope of the 


Clean Water Act. 
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--In deciding how to resolve this confusion, I 
want to encourage this committee to take into 
account the unique needs of arid regions like 
Arizona. 


—I look forward to today’s hearing. 


—I yield back the balance of my time. 
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Statement of 

The honorable James L. Oberstar 

During the Committee on Transportation and Infrastructure Hearing on 
The Status of the Nation’s Waters, including Wetlands, Under the 
Jurisdiction of the Federal Water Pollution Control Act” 

July 19, 2007 


Before I introduce our first witness, the Honorable Carol Browner, 
former- Administrator of the Environmental Protection Agency, I would note 
to my colleagues that the Committee had extended an invitation to the former- 
Administrators of the Agency to come and testify on this important issue this 
afternoon. 

Unfortunately, due to a variety of reasons and scheduling conflicts, only 
our esteemed colleague, Administrator Browner, was able to join us this 
afternoon. 

However, I ask unanimous consent that the testimony of former- 
Administrators WiLham Ruckelshaus, Russell Train, and William Rdey, as well 
as former-Assistant Administrators for EPA’s Office of Water, Bob Perciasepe 
and G, Tracey Meehan, be made part of the hearing record. 

[Without objection] 

Combined, the testimony of these four Administrators, and two 
Assistant Administrators span the nearly 35 years of implementation of the 
Clean Water Act, and represent both Republican and Democratic 
administrations charged with protecting the nation’s waters. 

I would like to read a few excerpts from the testimony for my colleagues 
to consider. 

First, from William Ruckelshaus, former EPA administrator for both the 
Nixon and Reagan administrations. 

EPA supported a broad definition of "navigable waters" as "waters of 
the U.S." Like Congress, we recognized that the “chemical, physical, and 
biological integrity of the Nation’s waters” could not be maintained and 
restored unless pollutants could be controlled at the source, before they 
enter traditionally navigable waters. 
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To faithfully interpret the key jurisdictional term "navigable waters" that 
Congress had just broadly redefined as "waters of the United States," 
EPA proposed a regulatory definition of the term "waters of the United 
States" that included interstate and intrastate waters. 

Broad Clean Water Act jurisdiction is not only necessary to clean up the 
Nation’s waters. It is necessary to ensure that the responsibility for 
maintaining and restoring clean water is shared equitably throughout the 
watershed and from state to state. In passing the Clean Water Act, 
Congress recognized that the state-by-state approach to water pollution 
control had failed, and that it was necessary to maintain a federal “floor” 
for water pollution control to ensure that discharges in one state do not 
jeopardize water quality in another. 

Next, from Russell Train, former Chairman of the Council on 
Environmental Quality, and former EPA Administrator during the Ford 
administration. 

A fundamental element of the Clean Water Act is broad jurisdiction over 
water for pollution control purposes. It bas been well established that 
water moves in interrelated and interdependent hydrologic cycles and it 
is therefore essential that pollutants be controlled at their source to 
prevent contamination of downstream waters. When focusing on 
controlling pollutants, navigable waters, portions of those waters, their 
tributaries, and wetlands — aU must be included in the scope of protected 
waters. 

If we did not protect these streams, creeks, and wetlands, the course of 
abating pollution in this country would be much more difficult and more 
expensive because of the additional costs of technological fixes that 
would be necessary in the absence of what nature has provided. . .Simply 
put, we cannot protect and restore our nation’s water resources without 
providing appropriate safeguards for the entire resource. 

Comprehensive jurisdiction is . . . also important to avoid unfair 
competition. Unless federal jurisdiction is uniformly implemented for aU 
waters, discharges located on non-navigable tributaries from larger 
rivers, lakes, and other water bodies would not be required to comply 
with the same procedural and substantive standards imposed upon their 
downstream competitors. Artificially limiting jurisdiction to only certain 
waters will create competitive disadvantages for certain dischargers. 
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Also, from William Riley, former EPA administrator during the first 
Bush administration, and participant in the creation of the national goal of “no 
net loss” of wetlands. 

EPA has worked closely with the states over the last 30 years to make 
steady progress in reducing water-borne contamination and restoring the 
commercial, recreational, and ecological health of our country’s aquatic 
resources. This successful federal-state parmership and the long-settled 
administrative practices on which it is built should not be weakened by 
an excessively narrow interpretation of the [Clean Water Act]. 

Since the Clean Water Act passed, U.S. Courts and regulatory agencies 
have consistently comphed with Congress’s intent by interpreting the 
term “navigable waters” to cover all interconnected waters, including 
non-navigable tributaries and their adjacent wedands, as weU as other 
waters with ecological, recreational, and commercial values, such as so- 
called “isolated wetlands and closed-basin watersheds common in the 
western United States. This interpretation of the statute’s jurisdiction 
has ensured a robust state-federal partnership. 

The key phrase at issue - “waters of the United States” - applies to all 
the water pollution control programs established in the Clean Water Act, 
not just the wedands permit program. Perhaps the most important 
implication of any change to the definition of “waters of the United 
States” is found by looking at the Act’s basic prohibition against 
discharging pollutants into waters without a permit in the National 
Pollution Discharge Ehmination System (“NPDES”) program 
established by section 402 of the Act, and the Act’s water quality 
requirements. By using a broad definition of “waters of the United 
States,” Congress recognized the need to address pollution at its source, 
no matter what size water. In reality there are few isolated waters, in 
deed many are linked in their hydrology. 

Congress needs to step in to clarify its intent. It is reasonable and 
sensible to have a broad definition of “waters of the United States” for 
the purposes of the Clean Water Act. The goals of the Act require 
it. . ..We need the commonsense approach that Congress intended in the 
Clean Water Act to protect our nation’s waters broadly so that we can 
reduce discharges of poUutants and ultimately achieve the goals of the 
Act — making all waters swimmable, fishable, and safe for other uses. 
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And, finally, from G. Tracey Mehan, former Assistant Administrator for 
the Office of Water during the current Bush administration. 

Mandating navigability as a basis for jurisdiction is inconsistent with the 
Act’s overall objective of restoring and maintaining the chemical, 
physical, and biological integrity of the Nation’s waters. It is an artifact 
of an earlier law, dating back to the 19* cenmry, which was designed to 
avoid obstacles to waterborne commerce rather than to implement 
integrated watershed management of environmental protection. 

I believe that our unique approach to “environmental federalism” under 
the Clean Water Act, and a science-based watershed approach to 
protecting America’s aquatic resources, merit congressional action to 
clarify an extremely confusing and Byzantine simation which now exists 
in our law and regulation, 

I thank my colleagues, and our wimess, for their indulgence, and now 
recognize the Honorable Carol Browner, former EPA administrator during the 
administration of President Clinton. 

Ms. Browner, you may proceed. 
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TESTIMONY OF CAROL M. BROWNER 
BEFORE A HEARING OF THE U.S. HOUSE OF REPRESENTATIVES 
TRANSPORTATION AND INFRASTRUCTURE COMMITTEE 

“THE STATUS OF THE NATION’S WATER, INCLUDING WETLANDS, UNDER THE 
JURISDICTION OF THE FEDERAL WATER POLLUTION CONTROL ACT” 

July 19, 2007 

Thank you, Mr. Chairman and members of the Committee, for the opportunity to testify 
to you today about the status of our nation’s wetlands. 

I speak to you today as a former Administrator of the Environmental Protection Agency. 
There is no denying the importance of wetlands for our nation’s public health, our 
economy, and our ecosystems: they protect and purify water, shield our homes and 
businesses from flooding, and provide valuable habitat to a wide range of wildlife. 

We have already lost too many of these valuable resources. In all, the United States has 
lost nearly 50% of its wetlands, and continues to lose about 60,000 acres of wetlands per 
year. 

During my time at EPA, I gave a high priority to wetlands protection. I recognized, as did 
the administrators who preceded me, that Congress intended for the Clean Water Act to 
cover all of our nation’s interconnected water resources, including watersheds, 
tributaries, and wetlands. However, this intent has been challenged in recent years by 
Supreme Court decisions such as SWANCC v. United States, and Rapanos and Carabell 
V. United States. 

In the Rapanos case, I joined three of my fellow former EPA Administrators in 
supporting the government’s interpretation of which waters should be protected under the 
Clean Water Act. In enacting this law. Congress acknowledged that ALL of our nation’s 
waters are connected through hydrologic cycles and therefore must be given equal 
protection. Agencies and courts, in keeping with that legislative intent, must interpret the 
term “navigable waters” broadly as “waters of the United States,” in order for our 
nation’s waters to be adequately protected from pollution. 

My fellow former Administrators and I jointly acknowledged that the reinterpretation of 
“navigable waters” taken by the petitioners in the Rapanos case would do serious damage 
to enforcement of the Clean Water Act and protection of not just tributaries and wetlands, 
but all of our nation’s waters. 
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But in light of the Supreme Court’ contentious split decision in Rapanos, there is now 
concern that wetlands and tributary protection is in serious jeopardy. 

As the federal agencies responsible for implementing the Clean Water Act, EPA and the 
Army Corps of Engineers worked for months on policy guidance in light of the Rapanos 
decision. In June, after substantial review and revision by the White House and other 
agencies, in addition to concerted lobbying efforts on the part of developers and polluters, 
EPA and the Corps finally issued this guidance. Sadly, the guidance fails to clarify the 
Clean Water Act’s protections for a large proportion of the nation’s wetlands and 
streams. Under the new guidance, as many as 20 million acres of the nation's wetlands 
and thousands of miles of seasonal streams will be vulnerable to pollution, filling, and 
destruction. And this will, of course, affect all of our nation’s water resources. 

I wholly support the Clean Water Restoration Act of 2007 because it leaves little doubt as 
to the scope of the Clean Water Act in protecting our nation’s waters. Specifically, 
striking the phrase “navigable waters” from the Clean Water Act and giving a very broad 
definition to the term “waters of the United States” will restore the original intent 
Congress had for this law, and will ensure protection for ALL of our nation’s waters from 
pollution. 

Thank you for the opportunity to speak to you today. I would be pleased to answer any 
questions you may have. 
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UNITED STATES HOUSE OF REPRESENTATIVES 
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE 

Subcommittee on Water Resource and the Environment 

Thursday, July 19, 2007 
2:00 p.m. 

Committee Room 2167, Rayburn Building 


I. 


SUMMARY STATEMENT 

On behalf of the City of Signal Hill, California, and the many other member cities of the 
Coalition for Practical Regulation (CPR), I am respectfully submitting this Congressional 
Statement for your consideration. CPR testified before Congress in 2003, expressing our 
concern over the unprecedented expansion “upsteam” of the scope of the Clean Water Act 
(CWA) in the Southern California region by regulators, treating flood control channels and 
public storm drains as “navigable waters of the United States” and designating them for fishable 
and swimming beneficial uses, resulting in an impractical, inflexible and unworkable approach, 
including assigning “numeric limits” to urban runoff. The resulting regulatory problems in the 
Southern California region are now systemic, manifesting in all CWA programs, from basin 
planning, to setting water quality standards, to NPDES Permits and to the Total Maximum Daily 
Load (TMDL) program. 

Southern California should be seen as a microcosm of the impractical, inflexible, 
unworkable and costly approach of expanding the scope of the CWA to all waters of the United 
States. CPR requested Congressional relief in 2003, hoping that Congress could bring a degree 
of common sense to the regulatory excesses in Southern California, where regulators have 
improperly extended federal authority to a full range of waters, including intermittent flow, 
concrete lined channels. Unfortunately, Congress is now considering treating the entire country 
like Southern California by extending the CWA’s reach to all waters of the United States in the 
proposed Clean Water Restoration Act (HR2421). 
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Although well intentioned to protect wetlands, the legislation will have unintended and 
foreseeable consequences, including extending the enforcement of federal “numeric water 
quality limits” far upstream and interfering in local land use decision making. The bill contains 
limited exemptions, but is silent on whether HR2421 would extend federal numeric limits and 
water quality standards to local drains, streets, curbs and gutters, creating a major federal 
unfunded mandate on local government. HR242t is also silent on whether the federal 
government will now regulate ground water and reclaimed water, which are extensively 
regulated by the States. HR2421 would undo the balance in the CWA, where section 101(b) of 
the act preserves important decision on land use and water supply to the States. 

One major unintended and foreseeable consequence of expanding the scope of the CWA 
will be exposing thousands of local governments nationwide to legal actions taken by third- 
parties, as authorized by the CWA, when local governments fail to achieve the current 
unworkable numeric limits and impractical beneficial uses assigned to local storm drains. The 
Los Angeles Region Water Quality Control Board (the L.A. Regional Board) is now placing 
numeric standards into the NPDES Permits for Ventura County and incorporating numeric limits 
from TMDLs into the NPDES Permits for Los Angeles County for enforcement purposes. These 
actions are exposing local governments to unnecessary third-party litigation, such as the potential 
forthcoming lawsuit, Santa Monica Baykeeper & NRDC v. the County of Los Angeles and the 
City of Malibu, which alleges that the County and the City are discharging contaminated storm 
water and urban runoff, thus causing exceedances of water quality standards and objectives, in 
violation of their MS4 permits. 

At a minimum, Congress should consider referring the questions of the unintended 
consequences to a review by the National Academy of Sciences. The National Academy assisted 
Congress in understanding the scientific and implementation implications of the CWA, most 
recently in a review of the issues associated with the TMDL program. The Academy found that 
it is much easier to foresee and correct for the problems created by amending the CWA, than to 
blindly adopt legislation that would create decades of unintended consequences. If Congress 
decides to move forward on HR2421, Congress should consider granting additional exemptions, 
in order to preserve local land use control and authority of the State to establish water quality 
standards. Exemptions should be created for local drains and streets, treatment facilities, such as 
constructed wetlands, and for reclaimed and ground water. Exemptions should also be created 
for small entities, such as small communities under 50,000 in population, as required under the 
federal Regulatory Flexibility Act. 


IL 

DESCRIPTION OF INTEREST 

I have served as Mayor and Councilman for the last 9 years and have a master degree in 
Ocean Engineering from Catholic University and a Bachelors Degree in Civil Engineering from 
the University of Notre Dame. In addition to my duties as councilman and mayor, I serve on the 
Steering Committee for CPR, which is a broad coalition for forty-three Southern California 
Cities formed to participate in the review and application of storm water regulations. CPR’s goal 
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is to ensure that storm water regulations for the Southern California region make common sense 
and are cost-effective, taking into consideration the interest of the regulators, the regulated 
community and the public welfare. 

The City of Signal Hill and other CPR members have a significant interest in the 
potential amendments to the CWA. We are permittees regulated under the CWA, with permits 
issued by the L.A. Regional Board and reviewed by U.S. EPA. CPR cities have been plaintiffs 
in litigation challenging our MS4 National Pollution Discharge Elimination System (NPDES) 
Permit, in certain TMDLs issued by the L.A. Regional Board and U.S. EPA. We are currently 
challenging certain aspects of the local basin plan, including the failure of the L.A. Regional 
Board to consider the impact on city services, the local economy and housing in our region by 
extending numeric limits to urban runoff. 

Water quality programs are court-regulated in our region, as U.S. EPA entered into a 
Consent Decree with various environmental groups, after these groups brought litigation under 
the CWA in 1999 to force the development of TMDLs. The Consent Decree was negotiated by 
U.S. EPA with little, if any, municipal government input and it dictates the terms of the TMDL 
program. This decree has resulted in poorly conceived TMDLs, additional controversies and 
litigation. The same scenario will unfold if the CWA is broadened to regulate all waters of the 
United States. 

We believe that our regulatory agencies have incorrectly assumed that waters of the 
United States (the navigable waters) have no upstream boundaries, and can be pushed as far 
inland and upland as the agencies arbitrarily decide, including into public storm drains. The 
CPR cities clearly have interest in any expansion of the scope of the CWA. 

III. 

THE UNINTENDED AND FORESEEABLE CONSEQENCUES 
OF EXTENDING THE SCOPE OF THE CLEAN WATER ACT 

A. Entire Public Storm Drain System Declared “Waters of the United States ” 

The San Diego Regional Water Quality Board in 2001 issued an MS4 permit for the 
public storm drains in that region. The definition of waters of the United States contained in that 
permit states that: “a Municipal Separate Storm Sewer System (MS4) is always considered a 
Waters of the United States.” (Order No. 2001-01, Page D-8) The agency defines MS4s to 
include all “roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, 
natural drainage features or channels, modified natural channels, man-make channels, or storm 
drains.” Thus, under this agency’s view, the entire municipal storm drain starting at the curb and 
gutter is regulated under the CWA. 



644 


Congressional Statement 
July 19, 2007 
Page 4 of 10 

B. Classification Limits Treatment and Control Options 

The ramifications of this approach are deeply troubling. Point source discharges to waters of the 
United States require NPDES permits. The permit requires compliance with water quality 
standards at the point of discharge or “end of pipe.” Imagine the number of “point sources” that 
“discharge” to our urban and suburban streets. Are driveways and sidewalks point sources 
requiring a permit under this scheme? This permit approach has now been adopted by the L.A. 
Regional Board and has been hailed by environmental groups as a “national model.” One of the 
first public controversies of the 2001 San Diego permit was concern over citations issued for car 
washing by church groups for a fund raiser. Perhaps more importantly, such an approach 
strongly restricts the options available to communities to improve storm water, as detailed below. 

C. Constructed Wetlands/Regional Treatment Would Be Precluded 

The practical result of labeling an MS4 system as waters of the United States is that the 
CWA’s water quality standards will be directly applied to the municipal storm drains. If all the 
water in the public storm drain system must meet water quality standards, then the water will 
need to be treated before it enters the collection system. Such an approach would preclude the 
use of “regional treatment systems” to improve water quality, requiring water quality standards 
to be met at all points of the system, even those points where beneficial uses cannot and do not 
occur (e.g. requiring standards intended to protect recreational use to be met in enclosed, 
underground storm drains, where swimming cannot occur. One need only appreciate the fact 
that water enters the public storm drain at untold locations in a vast urban metropolis like Los 
Angeles to understand the impractical nature of this “micro” approach, and the danger of making 
it an enforceable norm by mandating it through the NPDES program. Because urban runoff 
comes from so many different and diverse sources, it is not possible to effectively and efficiently 
regulate these sources on an individual basis. 

Alternatives being proposed by CPR and others include the construction of natural treatment 
wetlands at locations after runoff enters the public storm drain but before it enters true open and 
“navigable” waters, or where beneficial uses might actually occur. CPR cosponsored a 
feasibility study on the use of constructed wetlands in the L.A. area. (Brown Sc Caldwell, 
Regional Solutions for Treating Stormwater in Los Angeles County: A Macrofeasbility Study, 
April 2003) In the study. Brown & Caldwell, a nationally recognized environmental consulting 
firm, concluded that regional facilities such as constructed wetlands offer several advantages 
over site-specific controls. Constructed wetlands can support comprehensive watershed planning 
efforts in which conditions throughout the v/atershed can be addressed. Constructed wetlands 
can provide a community with multiple-use areas, such as green spaces, walking, biking and 
jogging areas, and ball fields. However, water within constructed treatment wetlands may not be 
able to meet federal water quality standards, and the proposed expansion of the CWA would 
preclude their use, as it would make the treatment facility a component of the MS4 system and 
“waters of the United States.” 
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Comtruded Wetlands - San Joaquin Marsh 


I). Vert ital -Wailed Box Culvert Being Reeuteted As Waters Of The Unite d States That 
Is Sw i mmable 


The difficiiities created by extending federal regulations to all waters is clearly seen in the 
Baliona Creek, a vertical, walled, concrete-lined box culvert, oontrolliiig flooding in a portion of 
l-os Angeles. Water quality standards were developed for the Los Angeles area in 1978 for 
dozens of vertical-walled, concrete-lined, boxed culverts, designed for flood protection and 
restricted from public access. These flood control devices were assigned beneficial uses for 
swimming, for drinking water and for fishing, regardless of the existence of any region plans or 
fiinding to remove these culverts and return them to natural conditions. These designations were 
made at a time when regulators stated that federal standards could not practically apply to urban 
runoff. 


During the 1990’s. it became clear to municipal governments and the L.,A, Regional 
Board staff, that IJ.S. fiPA would not assist in undoing these original use designations, even if 
the originally uses clearly did not apply. The State and Regional Water Boards arc required by 
the CW.A to imdcitakc a “structured scientific process” called a Use .Attainability .Analysis 
(IJAA) even to remove uses that clearly do not apply. The difficulty isi making any headway in 
correcting these inappropriately designated , uses is found in the U.A.A process. The L.A. 
Regional Board voted on .lime 5, 2003 to maintain the swimming designation tor a concrete- 
lined, boxed, access prohibited, flood control channel, in direct conflict with the 
recommendations of their staff and U.S, EPA. 
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Typical Vertical- Walled, Concrete-Lined, Boxed Flood Control Channel 


Ttie State Water Resources COontro! Board was able to provide some common sense, 
when they reversed the L.A. Regionai Board on January 20, 2005. The change of beneficial use 
took four years and untold amounts of staff time, and costs; in what was a clear case where 
federal water quality standards for swimming could not practically be applied. Congress should 
carefully consider the implications of extending the reach of the CWA to all writers of the United 
States in terms of the sheer number of UAA’s that would be triggered by the application of 
federal standards to what are clearly not federal waters. 


E. E .xtendinii the Toxics Rales To AH Waters 


California, like several states, has federally adopted water quality .standard intended to 
protect aquatic life from toxicity. .Know'n as the California Toxic Rule (the “CTR”) limits, these 
standards were developed using idealized, laboratory' conditions and not real world water and 
native species. There is a major scientific argument as to whether CTR standards, when 
established by li.S. EPA in 1999, where adopted as overly protective of aquatic life. In many 
cases local drinking water, although meeting all human health standards, exceeds CTR 
requirements, and studitvs in local waters indicate that the CTR limits for metals are overly 
protective (i.e. too low) by a factor of five or more. 

The IJ.S. EP.A has recognized that additional science would be beneficial and has adopted 
protocols for completing studies (know as Site Specific- Objectives) to determine if the C'i’R 
.standards can be adjusted for local water bodies regulated under the CWA. These water body- 
studies are c.xpen.sive. A recent cost estimate by the City' of Los Angeles to study the CTR limits 
of copper, zinc, lead, selenium and cadmium on the Los Angeles River is estimated to cost the 
City over ,$2.3 million and will require three years of scientific research. 
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Extending the reach of the CWA act to all waters of the United States will have the 
unintended and foreseeable consequence of requiring additional Site Specific Objective studies 
for large number of waters not the current subject of federal regulation, with untold future 
expenses for local governments. 

F. Economic Consequences Of Extending The CWA To All Waters - The Southern 

California Experience 

»■ • 

The costs of complying with federal water quality standards for all waters in the Los 
Angeles Region has been the subject of debate, since the release of a study by the University of 
Southern California in 2002 illustrating that regional treatment of storm water could costs 
upwards of $43.7 billion to control for the CTR on 70% of the average historic storm events. 
With the adoption of several TMDLs in the Los Angeles Region since 2002, the large costs of 
meeting federal standards in the Region are no longer being debated, as the Region contemplates 
additional tax measures to partially fund the new programs. Voters in the City of Los Angeles 
adopted Proposition “O” in 2005. The one-half billion tax measure is considered a “down 
payment” and a series of additional bond measures are being considered. 

The L.A. Regional Board estimates that partial compliance with the Los Angeles River 
Metals TMDL will cost local government $2.4 billion; while the cost to local governments for 
compliance with a similar TMDL on the San Gabriel River is estimated at $2.6 billion. The cost 
of implementation of the Trash TMDL on the Los Angeles River is estimated by the Board to be 
$1.1 billion. These are three examples, where the Regional Board has dozens of water bodies 
and hundreds of TMDLs to complete in the Los Angeles Region in the next seven years. These 
CWA implementation costs are either passed on to the local taxpayers or absorbed by local 
governments by reducing or eliminating existing municipal services. 

G. Application Of “Tributary Rule” To Upstream Curbs and Gutters 

Another unintended consequence of broadening the definition of “Waters of United 
State” is exemplified in the 1994 L.A. Region Basin Plan (“Plan”). This Plan contains policy 
commonly referred to as the “tributary rule,” which states that “those waters not specifically 
listed (generally smaller tributaries) are designated with the same beneficial uses as the stream, 
lakes, or reservoirs to which they are tributary.” Most of the inland surface waters with the Los 
Angeles and Ventura Region are subject to several beneficial use designations. This rule, 
however, can be read to extend designated uses to virtually every water body’s tributary system 
(i.e., extending the downstream uses to the upstream tributaries). Because pollutant 
concentrations may decrease as a result of dilution or via physical or chemical transformation, it 
is important to consider downstream impacts prior to applying downstream beneficial uses to 
tributaries. The L.A. Board’s approach raises numerous questions about which tributaries are 
properly classified as “waters of the United State,” including whether flows in gutters, or 
intermittent flows in rivulets in small canyons, should be subject to designations applied to 
perennial streams or lakes. 
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In Us 200 i triennial review priority list, the L.A. Board acknowledges that "in the highly 
developed Los Angeles Region, many “tributaries” to a water body may be underground storm 
drains. . . ffhe regional also includes) numerous coastal streams, which are cs.sentialiy tributaries 
to the ocean.” This interpretation would require collection and treatment of .storm Hows, urban 
runoff, and other nonpoint sources on a veiy' small, localized scale, a requiremenl. that woukl 
likely be impractical and extremely costly, as detailed above. Thus, there is considerable 
uncertainty about where the waters of the United States begin, and ho*.v far upstream the 
“tributary rule” extends. Uncertainty regarding the definition of “waters of the l.inited States” 
has created massive confusion in the Southern California. The proposed legislation would lead 
to co.'ifiision regarding not only the upstream application of the CW.A, but the application to 
isolated waters as well. 



Shatfy Canyon Drive Drain 


G- Apniicatioii Of St a ndards To Prinking and Reclaimed Wa ter R eserv oirs 

The water system in Southern California is a complex to above ground reservoirs and 
storage in natural aquifers. Many of our communities rely on surfiice storage of drinking and 
reclaimed waters in small ponds and lakes. There is an increased need to expand the uses for 
reclaimed water in the semi-arid climate of Southern Califonsia. These water bodies have becii 
constructed explicitly for the storage of reclaimed water, but have been assigned designations for 
habitat and other bencliciai use.s. The water quality' objectives for these beneficial uses often 
require a higher degree of treatment (i.e,, “better” water quality) for the reclaimed water than 
would be required in the absence of the designatio.ns. As a result of classifying these waters as 
“waters of the United Slates.” to protect the beneficial uses created solely be reclaimed water 
discharges and storage, reclaimed water producers would have to iliogicaliy cease making the 
very .same di,schargc,s or treat to a level that may provide no tangible benefit to the environment. 
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Upper Oso Reclaimed Water Resen'oir 


CONCLUSION 

These examples from Los Angeles, Orange and San Diego Counties are just several of 
(he hundreds of e.xarnples that can be found in the Southern California of the problems of 
extending CWA .standards, as ha.s been the practice of local regulators the la.st several years. 

Congress shouki carefully consider any legislation that would extend CWA jurisdiction to ail 
waters of the United State.s. Cities in Southern CMifornia are struggling with unfunded mandates 
extending CWA standards to local storm drains, curbs and gutters. Expansion of the CWA 
would trigger these problems nationwide, for thousands of communities. 
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Even well intentioned regulations can have harmful unintended consequences. Many of 
these unintended consequences can be seen in advance, if Congress takes the opportunity to 
consult broadly with ail stakeholders, including local government. Exemptions to the CWA 
should be considered, including for constructed wetlands and in waters treatment devices, 
reclaimed and drinking water reservoirs and local storm drain systems. The CWA, along with 
the NPDES Permits and the TMDL program are sufficient tools to improve the nation’s water 
quality, without expanding federal regulations to dn impractical level. 

Congress should be concerned about the watershed of litigation underway in Southern 
California, over the expansion of the CWA to local storm drain systems, by regulatory agencies. 
Expansion to the scope of the CWA nationwide would set aside 35 years of jurisprudence, 
permits and policies, which has resulted in tangible improvements to the nation’s water quality. 
The water quality in our nation’s water bodies have been improving and local governments are 
committed to finding cost-effective measures to continue this improvement. 

Congress should direct the National Academy of Sciences to report back on the effects of 
any proposed expansions to the scope of the CWA, prior to taking any legislative action. 
Congress should also request that the U.S. EPA survey local governments nationwide on the 
anticipated costs of expanding the scope of the CWA on local agency budgets. Hopefully 
practical regulations and common sense will prevail. 
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My name is Marcus Hall and 1 am the Public Works 
Director/County Engineer for St. Louis County, Minnesota. 1 want 
to thank Chairman Oberstar and Ranking Member Mica and the 
Transportation and Infrastructure Committee for allowing me to 
testify today and 1 hope to give you a glimpse of the national 
wetland issues from a county highway department perspective. St. 
Louis County is located in the northeastern part of Minnesota and 
it is a very large county. It extends from the most westerly tip of 
Lake Superior and goes north to the Canadian border. It is the 
largest county east of the Mississippi River, covering over 7,000 
square miles with a population of around 200,000. We have some 
urban areas, such as Duluth, Hibbing, and Virginia, Minnesota and 
we have pristine wildlife areas such as the Boundary Waters Canoe 
Wilderness Area. Between the rivers, lakes, marshes, and swamps, 
over 35 percent of our county is covered in wetlands. The major 
industries in the county include mining, wood and paper products, 
shipping, and tourism. Covering this vast region is an extensive 
state and county transportation system. St. Louis County itself is 
responsible for over 3,000 miles of roadway. We have an annual 
highway construction budget of between $25 and $30 million. 1 
realize that for around here that is not a lot of money, but for most 
local units of government, counties and cities, that is a very large 
amount of money. It typically takes three to five years to go from 
the conception of a highway construction project through a public 
input phase, preliminary design phase, environmental permitting 
phase, final plans, and right-of-way acquisition to just get to the 
point when one can bid a project. During this whole time, our 
constituents are watching this process and most of the time shaking 
their heads on how long it takes. 

Minnesota recognizes the importance of wetland to our 
natural environment and economy. We adopted the 
comprehensive Wetland Conservation Act in 1 991 . In many 
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cases, our state and local regulations are more restrictive that the 
Army Corps or the PCA regulations. 

1 believe that the Rapanos and Carabell decisions (or non- 
decisions) have thrown the federal regulatory agencies into turmoil 
and both the EPA and Army Corps of Engineers into a scramble on 
how to implement the new rulings. The latest agency guidelines 
(dated June 5, 2007) are very complex. The typical 60 to 120 day 
permit process has now slowed to a crawl. What the guidelines do 
is take a one-step process consisting of applying for the permit and 
turn it into a two-step process consisting of (1) applying for a 
review of your project to see if it falls under their jurisdiction and 
then (2) applying for the permit. 

Imagine asking a police officer to first determine if they have 
jurisdiction over each and every person before they takes action to 
enforce the law. Our current best estimate is that this will add 
anywhere from four to six months to the process, more than 
doubling the current process time. In northern states, this will 
mean a delay of our project for a full construction season. With 
construction inflation typically running between 4 percent and 7 
percent, this represents an annual cost of between $1 and $2 
million in delays for St. Louis County. Please remember that in 
the state of Minnesota the local and state requirements are more 
restrictive than the Corps so this delay comes with no or limited 
increase in environmental benefits. 

A typical St. Louis County reconstruction project is our 
County State Aid Highway 47 project. It is a 4.7 mile project that 
is scheduled for reconstruction in 2008. The current estimate is 
$5.4 million. Under the new guidelines (the two-step process) it is 
my understanding that the Corps will have to perform a 
jurisdictional determination for each of 36 separate individual 
wetland crossings. With numerous projects like this in our area, 
the local Army Corps of Engineers field personnel are currently 
overwhelmed by the amount of field work and paperwork. 

Even though state regulations are more restrictive, the permit 
process is much faster to work through because there are no 
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jurisdictional determinations to go through. Actually the state 
process is completed in 60 to 90 days. 

I believe that the long-term solution to the issue is legislative 
action that clearly defines which wetlands fall under the Corps 
jurisdiction, eliminating the current first step of the two-step 
process. However, a short-term solution would be to allow the 
permittee to waive the analysis portion and, on an individual case- 
by-case basis, concede the Corps jurisdiction and move right to the 
permit phase (legislative action maybe needed for this to take 
place). Needless to say, either solution is preferable to the current 
guidelines, which are presently unworkable. 

In summary, I want to point out that county engineers 
understand the importance of our environment and understand that 
our society has placed great value on our wetlands. However, they 
have also placed a great value on a good transportation system and 
it is up to us to balance these values and to come up with a system 
and process that produces a great transportation system without 
harming our environment in the process. Thank you. 
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STATEMENT OF JOE LOGAN 

PRESIDENT, OHIO FARMERS UNION 

BEFORE THE U.S. HOUSE OF REPRESENTATIVES 
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WETLANDS, UNDER THE JURISDICTION OF THE 
FEDERAL WATER POLLUTION CONTROL ACT 

JULY 19, 2007 

Chairman Oberstar, Ranking Member Mica and members of the committee, thank you for 
the opportunity to testify today. My name is Joe Logan, and I am the president of the 
Ohio Farmers Union. I am a fifth generation family farmer from northern Ohio and have 
experience growing row crops, grazing cattle, and producing Maple syrup and wine 
grapes. Currently, I hold a seat on the National Farmers Union board of directors, where 
I serve as the chairman of the Budget and Audit Committee. 

Today I am here on behalf of the National Farmers Union (NFU), our nationwide 
organization representing family farmers, ranchers, fishermen and rural residents. NFU 
is proud to he an organization whose policy positions actually come from producers. 
Polices are written at a local, regional, state and ultimately the national level. NFU 
recognizes that the purpose of the Federal Water Pollution Control Act, commonly 
referred to as the Clean Water Act (Act), is to provide clean, safe and useable waters for 
citizens of the United States. At the same time, the Act reminds us that preserving clean 
water is a shared responsibility to be borne equally by all who use, benefit fiom and rely 
upon a healthy, safe supply of water. 

National Farmers Union Policy in Regard to Water and the Environment 

NFU’s policy states that family farmers and ranchers have historically been our best soil 
and water conservationists when given the economic incentives and flexibility necessary 
to do so. Further investigation into our policy pertaining to water quantity distribution 
reveals that we support; 

• The use of conservation as a primary tool for water development; 

• Adoption of legislation to protect agricultural water rights through state water 
rights in order to prevent future power and energy plants from consuming water to 
the detriment of agriculture; 

• Subjecting new large enterprises that will use a significant quantity of water to a 
permitting process that will assess the environmental and community impact of 
the proposed use; and 
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• Enforcement of the limitations on the size of farm operations eligible for federally 
subsidized irrigation water. 

We oppose any efforts by the federal government through the usage of a national water 
policy to usurp the rights and prerogatives of individual states. 

In regard to protecting water quality, the protection of our groundwater resources is 
critical not only to continuing farm operations, but as a source of drinking water for the 
vast majority of rural residents. Any legislation or regulations affecting groundwater 
should balance these interests in an effort to keep groundwater from becoming 
contaminated in the first place and to move quickly to clean up already contaminated 
sources of drinking water. 

In constructing national policy to address the issues associated with water quality, we 
support the following actions: 

• Efforts in research that address the issue of non-point source pollution; 

• Concentrated Animal Feeding Operations (CAFOs) be required to post the 
appropriate bonds to cover the cost of cleaning up any contamination of ground 
and water resources. When posting these bonds, CAFOs should also he required 
to develop and submit waste storage closure plans; 

• National minimum guidelines, or standards that give primacy for implementation 
and flexibility in regional plaiming to the states. A national policy should 
discourage polluters from “shopping” among the states for the lowest 
environmental standards and encomage states and localities to establish standards 
beyond the federal minimums; 

• Cost-share provisions targeted to small and medium-sized farmers. Responsibility 
for submitting a waste management plan and complying with the waste 
management provisions should be shared by the owner of the livestock and the 
operator of the facility; 

• Increasing funding for the Enviromnental Quality Incentive Program (EQIP) 
which provides federal cost-share and technical assistance to enable farmers to 
comply with environmental requirements; 

• Family farmers being appointed to serve as advisers to any federal agency when a 
national waste standard is developed; and 

• Targeting water subsidies to family-sized farm operations to conserve water and 
taxpayer dollars. 

Administering Clean Water Policy in the Agriculture Sector 

The original intent of Congress when it enacted the Federal Water Pollution Control Act 
Amendments of 1972 was to restore and maintain the chemical, physical and biological 
integrity of the waters of the United States. Since 1992, governments at all levels have 
struggled to redesign environmental policy for the twenty-first century. The 
Environmental Protection Agency (EPA) has tried to re-invent environmental regulation 
though use of community-based environmental protection, collaborative decision making, 
pubic-private partnerships and enhanced flexibility in rulemaking and enforcement. 
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NFU believes that EPA policies should be administered uniformly throughout the nation. 
EPA should strive to stop the practice of targeting specific regions with stricter standards 
than applied in non-target regions. Failure to curb this practice will result in an exodus of 
sensitive industries, including family farming, thereby jeopardizing the economic 
viability of producers and other rural residents. 

Current language grants EPA and the Army Corp of Engineers (Corp) authority to 
regulate only the “navigable” waterways of the United States. The ambiguity associated 
with the term “navigable” causes problems in regard to how to accmately define the 
scope of jurisdiction for these regulatory agencies. By changing the wording of the Act 
to simply “waters,” a national set of guidelines can be established for eligible waterways, 
creating uniformity in the jurisdiction process and expediting the subsequent permitting 
process. Additional time devoted to determining jurisdiction comes at great cost to both 
farmers and tax payers. Like many aspects of agricultural policy, a clear and concise 
method of determining jurisdiction and permitting encourages farmers and ranchers to be 
proactive stewards of water resources. Therefore, we urge lawmakers to clarify the Act 
and reduce the burdensome litigation and paperwork currently experienced by producers, 
regulators and the courts. 

Changing the current wording to read “waters” of the United States restores us to the 
world before 2001 . Supreme Court cases have done little or nothing but cause additional 
confusion and perpetuate a lack of consensus. Simply stated, we need legislative reform 
that addresses jurisdiction, not permitting. If questions or concerns regarding the 
permitting protocol exist, then we urge the committee to have that conversation with 
stakeholders in the future. Fear over changes in the permitting system should not 
Interfere with passing legislation that clarifies the jurisdiction of EPA and the Corp. 

Our members spend the vast majority of their time on their family farming and ranching 
operations. Day-to-day, these producers do not realize a drastic difference between the 
pre and post “SWANCC world.” Restoring clean water practices to the methods used 
before 2001 would not cause unwarranted hardships on farmers, nor would it deliver 
them into a state of constant fear of EPA or Corps. Above all, agriculture producers are 
eager to highlight the unique set of circumstances that warrant attention when 
formulating clean water laws. 

In an article written for the May-June National Wetlands Newsletter, Sen. Russ Feingold, 
D-Wis., discussed the implications of adopting a statutory definition of “waters of the 
United States” based on longstanding goals of protecting the nation’s waters. He stressed 
that a reauthorized Act would not change the activities regulated by EPA or Corps. 
Current regulatory exemptions related to farming, forestry, ranching and infrastructure 
maintenance that have been in place since 1977 could not be overruled. Activities such 
as plowing, seeding, cultivating and harvesting, along with construction and maintenance 
of farm or stock ponds, irrigation ditches and farm or forest roads have been exempted 
from permitting requirements and would remain so under his proposed legislation. We 
encourage you to include the exhaustive list in further reauthorizations of the Act. 
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Moreover, NFU supports the following agriculture-related exemptions realized by our 
members: 

• Discharges composed entirely of agricultural return flows; 

• Discharges of dredged or fill materials from normal farming, silviculture and 
ranching activities; 

• Discharges of dredged or fill materials for the purpose of maintenance of 
currently serviceable structures; 

• Discharges of dredged or fill materials for the purpose of construction or 
maintenance of farm or stock ponds or irrigation ditches and maintenance of 
drainage ditches; 

• Discharges of dredged or fill materials for the purpose of construction or 
maintenance of farm roads or forest roads or temporary roads for moving mining 
equipment; 

• Discharges of dredged or fill materials from activities with respect to which a 
state has an approved program under section 208(b) (4) of such an Act. 

Recognizing the Unique Characteristics of Agriculture in Water Policy 

Many of our states have witnessed closures of major rivers to fishing or swimming after 
documented cases of illness from contact with water. In 1 969, the Cuyahoga River in my 
home state of Ohio burst into flames, dramatizing the deplorable conditions that had 
come to characterize many of our nation’s bodies of water. In the summer of 1997, 
Maryland Governor Parris Glendening was compelled to deny citizens access to two 
rivers in his state. Tests uncovered the presence of a toxic microbe that was thought to be 
caused by runoff of chicken manure that had been spread as fertilizer on farmers’ fields. 
The acute case garnered national attention on a long-overlooked problem: how do 
agricultural operations contribute to the pollution of fresh water? Uproar from the state’s 
poultry industry countered arguments by environmental groups and debate among 
farmers, ranchers, environmentalists and regulators over how to control pollution began. 
While a final policy is far from determined, as evident by this hearing, farmers and 
ranchers like myself and other NFU members endorse aggressive approaches to 
maintaining clean water supplies and taking responsibility for agriculture practices that 
contribute pollutants to fresh water. 

It is important to keep in mind that although it is time to address agriculture’s 
contribution to water pollution, the damage is imeven in scope and severity. It tends to 
occur where farming is done at industrial levels and fresh water resources are vulnerable. 
Therefore, blanket regulations are unwise and hard to justify to producers. 

Determining the relationship between what runs off of a given parcel of land and how it 
affects water quality is complicated. How manure and fertilizer are spread and how land 
is tiered and tilled each contribute to unique circumstances on individual farming 
practices. Therefore, when crafting water policy careful consideration must be given to 
the agriculture sector and its distinct challenges in meeting guidelines and national 
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mandates. Fanners should not suffer from flawed policies, just as oin fresh water supply 
should not he jeopardized hy lax standards and a backlog of regulatory discrepancies. 

Conclusions 

It is important to know what progress has been made toward the goals of the Act and 
whether the goals themselves provide a useful meaningful basis for federal water 
pollution-control policy. Any legislation impacting clean water must be clear enough for 
fanners and ranchers to be able to predict which lands and waters will he covered. 

Farmers and ranchers should applaud efforts by Congress to clarify the intent of clean 
water legislation, ensuring that all waters of the United States remain valuable for 
drinking, fishing, swimming rmd a variety of other economically viable uses, many of 
which are put into practice on family farms and ranches around the country. 

Fanners and ranchers have long acknowledged that clean, safe water is critical to the 
success of their agriculture operations. What will help farmers and ranchers in the future 
is a less cumbersome and more expedient process by which agriculture, EPA and the 
Corps can come to a consensus about what problems do or do not need to be addressed 
and the most practicable way by which challenges can be solved. 

The ultimate challenge facing lawmakers is how to account for the differences between 
family farming operations and industrial agriculture. Family-sized producers should not 
be penalized, either through statue or fmancial burdens, for the irresponsible actions of 
massive corporate agriculture outfits who conduct business with little regard for 
environmental sustainability. 

Interactions with our nation’s natural resources do not need to set agricultural producers 
in opposition to the environment. As NFU members have demonstrated for many 
generations, farmers, ranchers and fishermen are our best environmental stewards and 
their astute understanding of the natural world deserves to be recognized and rewarded. 

With that Mr. Chairman, I thank you again for the opportunity to testify. I would be 
pleased to take any questions and thank all of the members of the subcommittee for their 
support and work on these important issues. 
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Statement of Judith L. Meyer, Ph.D 

Distinguished Research Professor of Ecology Emeritus 

University of Georgia, Athens GA 

To the 

United States House of Representatives 
Committee on Transportation and Infrastructure 

Hearing on 

“Status of the Nation's Waters, including Wetlands, Under the Jurisdiction of the 
Federal Water Pollution Control Act” 

Mr. Chairman and Members of the Committee: 

Good afternoon. My name is Judy Meyer, and 1 have been a professor at the University 
of Georgia and conducted research on headwater streams for three decades. I have 
received awards from scientific societies for this research and have served on local, state, 
and national scientific advisory bodies addressing water resources around the country. I 
appreciate having the opportunity today to provide this Committee with the scientific 
evidence for the importance of headwater streams in maintaining the physical, chemical 
and biological integrity of our Nation’s waters. 

The scientific evidence is clear that small streams and wetlands must be protected if we 
are to reach the goals of the Clean Water Act. Decades of scientific research have shown 
that the mighty river cannot be protected without also protecting the small stream. Rivers 
are networks whose navigable portions are inextricably linked to small headwaters just as 
our own circulatory system is dependent on the function of healthy capillaries. 
Reaffirming the broad definition of waters in the text of the Clean Water Act is critical to 
maintaining the physical, chemical and biological integrity of our Nation’s waters. 

Long-standing and robust scientific evidence demonstrates the interdependence of 
small streams and navigable rivers. Today I will summarize four key points that 
demonstrate these coimections. These points are supported by hundreds of peer-reviewed 
scientific publications. References to some of this extensive scientific literature are being 
submitted for the record and have been more completely summarized in the document. 
Where Rivers Are Bom, The Scientific Imperative for Defending Small Streams and 
Wetlands ( httt)://www.americanrivers.org/whereriversarebom or 

http://www.sierraclub.orgAVhereRiversAreBom l. which is also being submitted for the 
record. The importance of headwater streams in supporting biodiversity and ecosystem 
services was recently described in detail in series of technical papers in volume 43(1) of 
the Journal of the American Water Resources Association f http://www.blackwell- 
svnergv.cotn/toc/iawr/43/1) . These points have also been made in a letter to Chairman 
Oberstar and Ranking Member Mica from the North American Benthological Society, a 
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scientific society whose members study rivers and streams. This letter has also been 
submitted for the record. 

1. Small streams are ubiquitous. The smallest streams comprise the greatest number 
and length of channels in a river network. This is illustrated in Figure 1, which shows 
the percentage of stream miles in the smallest streams. In many parts of the U.S. well 
over half of stream miles are in these smallest streams. 

Yet even this is probably an underestimate of the total length of small streams because of 
the scale of the maps used in the analysis. For example, standard topographic maps 
identify only 21% of the stream chaimel length in the watershed of the Chattooga River, 
North Carolina. And standard tojwgraphic maps are at a more detailed scale (1:24,0(X)) 
than the data currently available on the National Hydrography Database (1:100,0(X)), 
which is what was used to derive the information shown in Figures 1 and 2. Hence the 
information shown in those figures are an underestimate of the extent of headwater 
streams. 

In addition, a sizable fraction of chaimel length in a river network is in headwater streams 
that do not flow permanently. This is shown in Figure 2. In arid states such as Arizona, 
96% of stream miles do not flow continuously. Intermittent streams are also significant in 
states that receive more rainfall; for example, in Michigan intermittent streams comprise 
48% of the length of stream channels in the state. 

2. Permanent and intermittent headwater streams contribute to tbe physical 
integrity of the river network. Small streams are an important source of water for large 
rivers. Recent research has shown that over half of the water in large rivers in the 
northeastern U.S. is delivered by headwater streams. 

Small streams and their associated wetlands hold and store water during storms making 
them critical for mitigating downstream flooding. When human activity eliminates or 
degrades small streams, both frequency and intensity of flooding increases downstream, 
and base flows are lower. In the face of global warming and increased threats of flooding 
in parts of the country, small streams will thus play an even more critical role in reducing 
flood damage. 

Small streams are also imptortant for retaining sediments. Soils eroded during storms are 
stored in small channels and released gradually downstream. If this storage is reduced, 
more sediments are transported downstream during storms; this reduces water quality and 
negatively impacts fish feeding, spawning, and overall stream productivity and health. 

3. Intermittent and permanent tributaries are essential to the maintenance of the 
chemical integrity of navigable rivers. The basic chemical composition of unpolluted 
streams is largely established in headwater streams because these are the channels in 
closest contact with the soil, and they are the sites of extensive chemical and biological 
activity that influences water quality. For example, recent research has shown that over 
40% of the nitrogen found in navigable rivers in the northeastern U.S. originates in 
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headwater streams. Pollutants and contaminants introduced into headwaters will make 
their way down to navigable waters. 

Recent research has also demonstrated that small streams in the network are the sites of 
the most active uptake, transformation, and retention of nutrients. For example, recent 
studies have shown that 64% of the inorganic nitrogen entering a stream is retained or 
transformed in the headwaters. When headwater streams are eliminated or degraded by 
excess inputs of pollutants, more of the nutrients being applied to farm fields and lawns 
are delivered to downstream lakes and estuaries. Nuisance algal blooms, low oxygen 
concentrations, and fish kills are potential consequences of these excess nutrients. 

Small streams serve a vital role as buffers for larger rivers. Nutrients and contaminants 
enter streams from non-point sources primarily during storms, and it is during storms 
when ephemeral and intermittent streams are most likely to contain water. Hence the 
pollutant removal capacity of small streams is most significant when pollutant inputs 
from non-point sources are the greatest. 

4. Intermittent and headwater tributaries contribute to the biotic integrity of river 
networks in many ways, diagrammatically iliustrated in Figure 3. Here I highlight 
three types of contributions: 

• Headwaters are the primary habitats of many aquatic and terrestrial species. For 
example, my colleagues and I have found over 290 taxa in tiny streams in North 
Carolina (Table 1). Many headwater species are either imperiled or yet 
undiscovered. A typical headwater stream probably contains hundreds of species 
of fishes, amphibians, insects, crustaceans, mollusks, worms and other 
invertebrates, vascular plants, and algae, as well as untold numbers of microbial 
species. Many of these species occur only in headwater streams, either because of 
the unique physicochemical conditions present in headwaters, or because 
headwaters provide refuges from predators, competitors, or alien species (Figure 
3). Even intermittent streams have a rich fauna and flora; for example, summer- 
dry streams in Oregon have a higher species diversity than permanently flowing 
streams in the same river basin. Dozens to hundreds of headwater species are 
either listed as threatened or endangered by USFWS or are considered by 
NatureServe to be imperiled (G1 or G2). Even in relatively well-studied parts of 
the United States, biological surveys of headwater streams routinely turn up new 
species, genera, and even families of animals. 

• Headwaters provide spawning habitat, serve as nursery areas, and offer a refuge 
from predators, competitors, invasive species, and stressful temperatures (Figure 
3). Species may use small streams only part of the year, but it is essential that the 
streams are present and accessible when needed. For example, scientists have 
shown that brook trout in the Ford River, Michigan retreat to cooler headwaters in 
summer. Recent research in West Virginia showed that over 80% of brook trout 
reproduction occurred in headwater streams and intermittent seeps. In coastal 
streams in Oregon, scientists found that 1 1 - 21% of coho salmon spawned in 
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intermittent streams, and the young salmon from intermittent tributaries were 
larger and therefore more likely to survive than those using permanent tributaries. 
Over 40% of adult rainbow trout in Sagehen Creek, California, spawned in an 
intermittent tributary while less than 15% spawned in the perennial main chaimel. 
In addition, terrestrial and riparian animals (e.g., birds, bats, other small 
mammals) find shelter and dispersal corridors along headwater streams. 

• Headwaters supply food resources to downstream and riparian ecosystems (Figure 
3). For example, fishless headwater streams in Alaska export enough food to 
support hundreds to thousands of young-of-the-year salmon in each mile of larger 
salmon-bearing stream. Bird and mammal species in wetlands and riparian zones 
adjacent to small streams feed on aquatic insects that emerge from the streams. 


Conclusion 

Extensive scientific research has shown that permanent and intermittent headwater 
streams are an integral part of a river network; they are not isolated from the larger 
navigable chaimels. They provide ecological goods and services of value to society. 
Whether or not they have a direct hydrologic connection to a navigable river during all 
months of the year, these headwater streams have a direct impact on the physical, 
chemical, and biotic integrity of navigable waters as 1 have illustrated in this testimony. 

These small streams have traditionally been proteaed by the Clean Water Act. Recent 
Court decisions and agency guidance have not adequately incorporated scientific 
understanding that the entire river network requires protection. I believe that legislation 
to reaffirm the original intent of the Clean Water Act is needed to reunite the law with the 
science. It is critical that headwater streams, which are an extensive and valuable part of 
our nation’s water resources, are clearly under the protection of the Clean Water Act. 
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Figvire 3: Factors that contribute to the biological importance of headwater streams in 
river networks. Attributes on the right benefit species unique to headwaters and also 
make headwaters essential seasonal habitats for migrants from downstream. On the 
left are biological contributions of headwater ecosystems to riparian and downstream 
ecosystems. From J.L. Meyer, D.L. Strayer, J.B. Wallace, S.L. Eggert, G.S. 
Helfman, and N.E. Leonard. 2007. The contribution of headwater streams to 
biodiversity in river networks. Journal of the American Water Resources Association 
43(1): 86-103. 
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T able 1 . A minimum estimate of taxa associated with three small, fishless, headwater 
streams in North Carolina (average discharge < 0.09 cfs draining watersheds only 12 
-18 acres in size (from J.L. Meyer, D.L. Strayer, J.B. Wallace, S.L. Eggert, G.S. 
Helfman, and N.E. Leonard. 2007. The contribution of headwater streams to 
biodiversity in river networks. Journal of the American Water Resources Association 
43(1): 86-103). 


Taxon 

Estimated number of taxa 

Algae 

30 diatom species 

1 0 other algal taxa 

Bryophyta 

7 moss and 4 liverwort taxa 

Fungi 

51 taxa 

Protista 

> 7 taxa 

Nematoda 

> 10 taxa 

Copepoda 

5 species 

Cladocera 

1 species 

Decapo da 

1 species 

Ostracoda 

1 species 

Gastrotrichia 

> 5 taxa 

Oligochaeta 

> 4 taxa 

Branchiobdellida 

1 species 

Rotifera 

>10 taxa 

Turbellaria 

> 4 taxa 

Tardigrada 

2 taxa 

Acarina 

> 3 taxa 

Bivalvia 

1 species 

Ephemeroptera 

4 families; 7 genera; > 7 spp. 

Odonata 

2 families; 2 genera; > 2 spp. 

Plecoptera 

6 families; 8 genera; > 8 spp. 

Coleoptera 

3 families; 4 genera; > 4 spp. 

Trichoptera 

14 families; 19 genera; > 20 spp. 

Diptera 

15 families; 55 genera; > 59 spp. 

Hemiptera 

2 genera; 2 spp. 

Collembola 

1 family; 1 genus; > 1 spp. 

Arachnida 

1 9 genera" 

Amphibia 

2 genera; 5 spp. 

Reptilia 

> 3 spp. 

Aves 

2 spp. 

Mammals 

4 spp. 

TOTAL 

> 293 taxa 
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TB.E ROtE OF HEADWATER STREAMS IN DOWNSTREAM WATER QUALITY* 


Richard B. Alexander, Elizabeth W. Boyer, Richard A, Smith, Gregory E. Schwarz, and Richard B. Moore' 


ABSTRACT: Knowiedgo of hearlwater influences on the water^quality and flow condiCons of do^\nstre.un waters 
TvS essential to water-roHource raanageraent at aO governmental levels; this inc!ude> rc^cutu court decisions on the 
junsdiction of the Federal Clean Water Act- (CWA) over upland areas that contribute to larger downstream 
water bodies, We review current watershed research and use a water-quality model to investigate headwater 
influencevs on downstream receiving waters. Our evaluations demonstrate the rntruisic connections of headwa- 
tijrs to landscape processes and downstream waters through their influence on the supply, transport, and .fate of 
wmter and .sohites in watei'sheds. Hydrological processes in headwater catchments co.nt:?'ol the recharge of sub- 
, surface water store, s, .flow pat.lis, and residence times of water throughout landscape, s. The dynam.ic coupling of 
hy<irologi.eal and biogei)che.mical processes in upland streams further controls the che.m.ica.l t;iming, and 

longitudi.nal di8ta.n.ce3 of solute traiisport to downstream waters. We apply the spatially explicit, inass-balam:;e 
watershed nuxlel S.PA.RliOW to consider transport and transfoiinations of water and ,nutrie.):its througboi:it 
st.ream networks in the northeastern United States, We simulate fluxes of nitrogen, a primary nutrient that is a 
water-quaiit;y concer.f5 for acidilication of streams and lakes and eutrophication of coastal wat;ers, and refine the 
model 6i:,ructure to include literature observations of nitrogen removal in strea.ms and lakes. We (pia.ntify nitro- 
gen transport from headwaters to downstream navigable waters, where headwaters are <3efined within the 
model as first-oi-der, perenrua.1 strea.:ms that include flow and niti-ogen contributions from smaller, i..nt:,ermitte.sit 
and ephemera! streams. We find that first-order headwaters contribute approximately 70% of the mean-anru:ia.l 
water volume arid 65% of' the nitrogen flux in second-order streams. Their contributions to mean volume 

and nitrogen flux decline only marginally to about 55% and 40% in fourth- and higher-order rivers that include 
navigi;d>le wat;e.r8 and their t7'iht,itariea. These results underscore the profound influe.!K:e t;.h.at l.ieadwat;er areas 
liave o.n shapi.ng dow.n.stream water (}ua.ntity and water quality. The results have relevance to water-resource 
management a.vHi r'c;gulatory decisions and potentially broaden understanding of the spatial extent of I’'ederai 
CWA junsdiction in U.S. waters. 

(.K.EY I'35.RM.S: ^:'i.^?e^s/st.ream8; nitrogen; transport and fate; streamflow; headwater.s; SWANCC; Rapa.Mos.) 
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2007. '.rhe Role of Headwater Streams in Downstream \¥ater Quality. Journal of the American IVaP.?r Resources 
Ast^ociation (JAWRA) 43(l):41-59. .1)01; i0.Ull/j.l752-1688,2007.00005.x 
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INTRODUCTION 


Recent U.S. Supreme Court rulings, related to 
Clean Water Act (CWA) decisions by federal regula- 
tory agencies (U.S. Army Corps of Engineers and 
U.S. Environmental Protection Agency), underscore 
the need for an improved scientific understanding of 
the influence of headwater areas and upland (low- 
order) streams on the physical, chemical, and biologi- 
cal integrity of downstream waters, especially those 
legally classified as “navigable.” An important 2001 
U.S. Supreme Court ruling (Solid Waste Agency of 
Northern Cook County y. U.S. Army Corps of Engin- 
eers; SWANCC) and subsequent court decisions inter- 
preting the meaning of SWANCC focused on the 
scope of the CWA permit program as it applies to 
land development, and have raised questions about 
the jurisdiction of federal regulatory agencies over 
various U.S. waterways. The SWANCC case nar- 
rowed federal authority to protect many upstream 
and wetland areas, stated as isolated, non-navigable, 
intrastate waters that are not tributary or adjacent 
to navigable waters or their tributaries. In subse- 
quent appellate circuit decisions, many questions 
have been raised about how to interpret the 
SWAA^CC decision (e.g., the definition of “adjacent”) 
and about what parts of the tributary system are con- 
sidered jurisdictional under the CWA. These deci- 
sions include several recent cases (2006; Rapanos v. 
United States, 04-1034, Carabell v. Army Corps of 
Engineers, 04-1384, and S.D. Warren Co. v. ME 
Board of Environmental Protection, 04-1527) that 
have not resolved questions about which wetland 
areas are protected by the CWA. 

An improved scientific understanding of the influ- 
ence of headwater streams on the integrity of down- 
stream navigable waters (especially those that may 
have less obvious relationships to navigable-in-fact 
waters; see Federal Register, 2003) is viewed as a 
central need to assist policy makers, regulatory 
authorities, and the courts. Of particular interest in 
determining CWA jurisdiction is whether a “signifi- 
cant nexus” exists between upstream waters and nav- 
igable-in-fact waters. Such a connection could be 
based on evidence that the use, degradation, or 
destruction of non-navigable headwaters demon- 
strably affects downstream navigable waters and 
their tributaries. However, legal ambiguities cur- 
rently exist as to what constitutes “navigable streams 
and their tributaries” - i.e., how far upstream does 
CWA jurisdiction actually extend into tributary rea- 
ches. A recent 2006 U.S. Supreme Court decision on 
the consolidated cases of Rapanos u. United States & 
Cara6e// v. Army Corps of Engineers failed to expli- 
citly resolve these questions. The ruling specified that 
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Federal CWA jurisdiction requires evidence of a “sig- 
nificant nexus” between upstream waters and navig- 
able waters, based on a technical and scientific 
judgment by Federal regulators. The cases were 
remanded to the lower courts for re-evaluation under 
these guidelines. 

Our study provides scientific insight into the cou- 
pled hydrological, chemical, and biological influences 
of headwater systems on downstream navigable 
waters and their tributaries. An earlier synthesis 
effort (Nadeau and Leibowitz, 2003) summarized cur- 
rent scientific knowledge of the hydrological and bio- 
logic connections between “isolated” wetlands and 
downgradient surface-water systems. Although a 
broad range of types of material fluxes and concentra- 
tions in headwater and larger streams is ultimately 
of interest in discussions of headwater connectivity, 
we focus in this study exclusively on a discussion of 
nitrogen fluxes in surface waters. 

Nitrogen is an essential nutrient that regulates 
primary production in terrestrial and aquatic ecosys- 
tems. Nitrogen inputs to landscapes have increased 
markedly over the past 50 years across the globe in 
response to increased food and energy production, 
which has created an abundant supply of highly 
reactive forms of nitrogen in air, land, and water 
(Galloway et al., 2004). Excess nitrogen has been 
linked to many environmental concerns, including 
the disruption of forest ecosystem processes (Aber 
et al, 2003), acidification of lakes and streams 
(Driscoll et al, 2001), and degradation of coastal 
waters including high profile water quality issues 
such as eutrophication, hypoxia, and harmful algal 
blooms (NRC, 2000). Nitrogen is also the focus of 
recent USEPA efforts to establish nutrient criteria in 
U.S. streams, lakes, and estuaries (USEPA, 2000), 
Moreover, because nitrogen is highly reactive and 
mobile in terrestrial and aquatic ecosystems, it also 
serves as a relatively suitable surrogate for many 
contaminants and potentially toxic substances in 
water where understanding of the linkages between 
headwaters and downstream receiving waters is 
important. Although the complexities of nitrogen cyc- 
ling in terrestrial and aquatic ecosystems are notable, 
a considerable body of experimental research and 
large-scale budgeting and modeling analyses has 
emerged to support reliable descriptions of the 
sources and transport of nitrogen over broad spatial 
scales within streams and rivers. 

Our study is organized in two major sections. The 
first section provides an overview of the principal 
conceptual frameworks and current watershed 
research relevant to evaluating the role of headwater 
streams in controlling nitrogen conditions in down- 
stream waters. This synthesis illustrates current 
understanding of the coupling of land use, pollutant 
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sources, and hydrological and biogeochemical proces- 
ses on the landscape and how these activities and 
processes control the supply and delivery of water 
and nitrogen flux to headwater streams. We further 
examine the function that stream channels play in 
controlling water routing and instream processing 
and their effects on nitrogen transport from headwa- 
ters to downstream waters, 

In the second section of the article, we use the 
water-quality model SPARROW (SPAtially Refer- 
enced Regression On Watershed attributes; Smith 
et al., 1997) to investigate and quantify headwater 
influences in streams of the northeastern United 
States. SPARROW is a hybrid statistical/mechanistic 
watershed model with mass-balance constraints. The 
model descriptions of landscape and aquatic processes 
are sufficiently detailed to support an assessment of 
the effects of headwater processes and pollutant 
sources on water-quality conditions throughout large 
river networks. Although progress has been made in 
empirically modeling the transport of nitrogen in 
streams (e.g., Seitzinger et al., 2002), most empirical 
watershed models lack mass-balance constraints and 
do not separate land and water processes. These fea- 
tures are necessary to accurately quantify nutrient 
transport in streams of varying sizes in river net- 
works (e.g., Smith ei al., 1997; Alexander et al., 
2002a,b). Moreover, dynamic mechanistic watershed 
models (e.g., HSPF; Bicknell et al., 2001), although 
providing detailed predictions of nitrogen flux over 
time in response to short-term changes in climate, 
hydrology, and nutrient cycling dynamics, are fre- 
quently applied only in small catchments and lack the 
spatial detail and observational data needed to quan- 
tify the fate of headwater nitrogen sources and cycled 
nitrogen in large river networks, To enhance our 
model-based descriptions of nitrogen transport from 
headwaters to downstream navigable waters and 
their tributaries, we modify the structure of a previ- 
ous SPARROW model (Moore et al., 2004) to incorpor- 
ate observations of nitrogen removal in streams and 
lakes from the primary literature. We use the refined 
model to assess the effects of streamflow and nitrogen 
supply and removal processes in headwaters on the 
flow and nitrogen conditions in downstream waters. 


THE COMPLEX INTERACTIONS 
OF NITROGEN IN WATERSHEDS 


Landscape and Water Interactions 

Although nutrients are associated with healthy 
watersheds and the provision of ecosystem services, 


they also can act as pollutants. Commonly described 
as “too much of a good thing,” it is the overabundance 
of nitrogen loadings that leads to negative environ- 
mental effects. Nitrogen in the environment has 
vastly increased in recent decades, largely associated 
with growing populations and associated land use, 
from: (1) creation of reactive nitrogen, via the Haber- 
Bosch process, for fertilizers and other industrial 
applications; (2) cultivation of vast land areas of crops 
that host nitrogen-fixing bacteria; and (3) fossil fuel 
burning and the associated emissions and nitrogen 
deposition (Smil, 2001). Worldwide, human activities 
have more than doubled the amount of reactive N 
entering the environment (Vitousek et al., 1997; Gal- 
loway et al., 2004). In an individual watershed, the 
distribution of human and animal populations, land 
use, and characteristics of the vegetation and soils 
set the stage for the types, magnitudes, and geog- 
raphy of nitrogen inputs (Boyer et al., 2002). 

Stemming from nitrogen inputs to landscapes, 
nitrogen fluxes in many surface waters have 
increased in recent decades, and two-thirds of the 
nation’s estuaries are degraded from nitrogen pol- 
lution (Bricker et al., 1999). Nitrogen flux in streams 
and rivers of any size is the cumulative result of pro- 
cesses that control the supply and transport of nitro- 
gen in terrestrial and aquatic ecosystems. These 
occur throughout the watershed system from the 
headwater source areas to the downstream receiving 
waters (Howarth et al., 1996; Seitzinger et al, 2002; 
Van Breemen et al, 2002; McClain et al, 2003). As a 
result, nitrogen pollution and other nutrient problems 
are increasingly being addressed by researchers and 
management agencies by considering the intrinsic 
linkages between terrestrial upland landscapes and 
the aquatic systems to which they drain (Driscoll 
et al, 2003; Grimm et al, 2003). 

Nitrogen fluxes in surface waters are controlled to 
a lai^e degree by heterogeneous distributions of 
nitrogen inputs (Howarth et al, 1996; Boyer et al, 
2002). The environmental setting - e.g., climate, 
topography, vegetation, and soil properties - also 
shapes both land use (and the types of nitrogen 
sources) and how nitrogen inputs are mediated. 
Nitrogen is highly reactive, ensuring biogeochemical 
processing and transformations in landscapes, inclu- 
ding nutrient production mechanisms, assimilation 
and uptake in plant material, and permanent 
removal via denitrification (Davidson and Schimel, 
1995; Van Breemen et al, 2002; Boyer et al, 2006b). 
Denitrification is a process whereby the reactive 
forms of nitrogen are transformed into dinitrogen 
(N 2 ) gas, which is highly inert and does not have any 
adverse environmental consequences (and, in fact, is 
the dominant component of the earth’s atmosphere). 
Further, nitrogen is highly soluble and is transported 
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Once nitrogen is delivered to streams or rivers, the 
aquatic ecosystem itsoH' plays a critical role in modi- 
fying the nitrogen {and other material) fluxes, via 
chanrod routing iind instream processing. Stream 
channels have a naturid dendritic design that plays 
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water catchment to its receiving waiers is wntroiied 
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and hydrological processes tliat connect the landscape 
to streamflow. Flow paths and residence times of 
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FIGURE 2. Records of Discharge, Precipitation. Nitrate-N, and Temperature at Fall Creek, NY, During 2003-04. 


in central New York, a mixed-land-use basin contain- 
ing large amounts of forest (53%) and agricultural 
(42%) land that drain an area of 327 km^. Nitrogen 
primarily from atmospheric deposition, fertilizers, 
and manure, is delivered to the stream during rain 
and snowmelt events, with a large degree of direct 
connectivity of the upland landscape to the stream. 
Precipitation and streamflow are well distributed 
throughout the year (Figure 2). Despite this, 
instream nitrogen concentrations are notably influ- 
enced by seasonal variability, as indicated by air tem- 
perature (Figure 2). During the growing season (high 
temperatures), plants are able to utilize much of the 
nitrogen inputs to support their growth and produc- 
tivity. Denitrification, a temperature-dependent pro- 
cess, is also important in consuming nitrogen during 
these periods. These results are consistent through- 
out the entire 30-yGar period of record at the site, 
and further illustrate the importance of coupled 
hydrological and biogeochemical controls affecting 
water quality. 


Nitrogen Transport From Headwaters to 
Higher-Order Streams 

Mathematical models of the instream routing and 
biogeochemical processes that control the transport of 
nutrients and other solutes provide insight into the 
influence of headwater catchments and streams on 
the quality of downstream waters. The dynamics of 
solute transport in streams can be modeled (e.g., 
Stream Solute Workshop, 1990; Runkel, 1998) 


according to the processes of advection, dispersion, 
ground-water inputs, transient storage (e.g., in 
hyporheic zones), and nonconservative transport (e.g., 
uptake, denitrification). One-dimensional, steady 
state forms of these models provide a simplified des- 
cription of nutrient transport according to a first- 
order exponential-decay process (e.g., Newbold et al, 
1981; Stream Solute Workshop, 1990; Chapra, 1997; 
Donner et al., 2004). Nutrient transport is mediated 
in these models by a reaction-rate coefficient (in units 
of reciprocal time) and the water time of travel over a 
given length of stream channel (determined as the 
product of channel length and the reciprocal of water 
velocity). The steady-state reaction-rate expression 
reflects the aggregate, net effects of the physical, 
hydrological, and biochemical properties of the chan- 
nel and hyporheic zone on nutrient removal. These 
model expressions have been advanced as part of 
nutrient spiraling concepts (Newbold et al., 1981); 
these concepts describe the downstream transport of 
nutrients as a series of repeated cyclical transforma- 
tions that entail nitrogen migration to the benthos 
via biological uptake and organic nitrogen storage 
and a return to the water column via mineralization 
and nitrification. Nutrient decay processes in these 
models may also include the permanent removal of 
nitrogen from streams via denitrification. 

First-order exponential decay functions have been 
developed to predict nitrogen transport and losses in 
streams of widely varying sizes, based on empirical 
observations from the literature of the effects on nitro- 
gen transport of various hydrologic and geometric 
properties, such as water depth, flow, velocity, and 
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channel slope (Kelly et al., 1987; Molot and Dillon, 
1993; Howarth et al., 1996; Alexander et al., 2000, 
2002a, 2004; Seitzinger et al., 2002). Studies 

(Howarth et al., 1996; Peterson et al., 2001; Seitzinger 
et al., 2002; Boyer et al., 2006b) also indicate that the 
rates of nitrogen uptake and permanent loss via deni- 
trification in streams generally decline in a down- 
stream direction with increases in stream size (i.e., 
with increases in mean water velocity, streamflow, 
and depth). Headwaters and other low-order streams 
are important locations for nitrogen loss in river net- 
works given that their large benthic surface area rel- 
ative to the overlying water volume generally leads to 
greater contact and exchange of water and nitrogen 
with the hyporheic zone (Alexander et al., 2000; Peter- 
son et al., 2001). Small streams also generally have 
greater benthic frictional resistance and hyporheic 
storage (relative to the channel water volume) than 
large streams and rivers (Harvey and Wagner, 2000; 
Harvey et al., 2003), which may contribute to their 
higher observed rates of nitrogen loss. 

Based on current understanding of these processes, 
land-use changes or modifications to stream channels 
that increase the rates of flow in headwater streams 
may heighten their influence on the chemical quality 
of downstream receiving waters, For example, increa- 
ses in the peak discharge and flashiness of flows that 
are often associated with urbanization would be likely 
to reduce the natural processing of nitrogen in low- 
order streams, increasing the distance over which 
nitrogen is transported downstream. In addition, 
stream channelization projects that straighten chan- 
nels and remove natural pools and riffles are likely to 
shorten the water travel time in stream reaches; this 
would also be likely to reduce nitrogen losses and 
increase downstream transport. 

Some exceptions to these general patterns in nutri- 
ent transport are of note. One is the importance of 
floodplains and the riparian areas of large rivers, 
including, for example, the Mississippi and south- 
eastern U.S. rivers, as sites for nitrogen loss via deni- 
trification during floods. The increase in water depth 
during floods on these rivers actually increases the 
contact of nitrogen with microbially reactive floodplain 
sediments and promotes denitrification (NRC, 2002; 
Richardson et al., 2004; Scott et al., 2004). Another is 
the potential for the first-order properties of nitrogen 
reaction rates to break down in nutrient-enriched 
waters where denitrification (Garcia-Ruiz et al., 1998) 
or uptake processes (Dodds et al., 2002) become con- 
centration saturated. Under these conditions, a lower 
reaction rate would be expected and nitrogen could be 
transported for longer distances in streams than 
would occur under nonsaturated conditions. There- 
fore, headwater catchments with high stream nitrogen 
concentrations, such as those found in highly 


urbanized or cultivated catchments, could have an 
even more far-reaching downstream influence than 
headwater streams draining relatively undeveloped 
catchments with low nitrogen concentrations. 

Despite the extensive cycling of nitrogen and gen- 
erally high rates of nitrogen loss in small streams 
and the terrestrial ecosystems of watersheds (e.g., 
Howarth et al., 1996; Boyer et al., 2002), there is 
mounting evidence that the nitrogen in downstream 
receiving waters is strongly connected to distant 
landscape sources and responds relatively rapidly to 
changes in these sources. These connections are 
observed in watershed studies at small spatial scales, 
such as those cited earlier, as well as in large-scale 
studies. One example of the latter is the Mississippi 
River Basin, where most of the nitrogen loadings at 
the Mississippi outlet to the northern Gulf of Mexico 
are transported from distant, inland agricultural 
watersheds (Alexander et al, 2000). Annual changes 
in nitrogen load at the outlet correspond closely to 
contemporaneous annual changes in runoff and nitro- 
gen inputs from agricultural fertilizers and other 
sources in the basin as well as changes in nitrogen 
inputs during the preceding 5 years (Goolsby et al., 
1999; Mclsaac et al., 2001). European studies (e.g., 
Stalnacke et al., 2003) suggest that improvements in 
oxygen conditions on the northwestern shelf of the 
Black Sea in the early and mid-1990s near the outlet 
of the 800,000 km^ Danube River Basin occurred in 
response to upstream reductions in farm subsidies 
and the use of fertilizers in several eastern European 
countries following the dissolution of the former 
Soviet Union in 1991. The nitrogen response to fertil- 
izer reductions has been less rapid (>10 years) in 
streams draining certain other eastern European 
watersheds (Stalnacke et al., 2003). 

These regional-scale studies suggest that head- 
water and other low-order streams may play an 
important role in the observed linkages between 
landscape pollutant sources, such as agricultural fer- 
tilizers and livestock wastes, and the long-distance 
transport and delivery of nitrogen to higher-order 
streams and coastal receiving waters. The down- 
stream influences of landscape sources are likely faci- 
litated by the high density of first-order (headwater) 
streams and their high frequency of tributary connec- 
tions with all higher-order streams - properties that 
are intrinsic to dendritic river networks (e.g., see dis- 
cussion of Tokunaga’s Law in Dodds and Rothman, 
2000). These characteristics suggest that changes in 
the physical or chemical condition of headwaters or 
their catchments could potentially influence both 
nitrogen and flow conditions in downstream waters. 
In the following section, we investigate the nature of 
headwater connections to pollutant sources and 
higher-order streams and their influence on flow and 
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nitrogen conditions in downstream waters by 
applying the SPARROW model to a spatially detailed 
network of streams and rivers. 


ASSESSING THE DOWNSTREAM EFFECTS OF 
HEADWATERS 


Model Specification 

The steady-state SPARROW model describes nutri- 
ent source inputs and one-dimensional transport in 
terrestrial and aquatic ecosystems, including first- 
order decay in streams and reservoirs. Model parame- 
ters are statistically estimated from a calibration to 
mean-annual nitrogen loads (mass per unit time) that 
are computed from periodically measured nutrient 
concentrations and daily flow measurements at 
multiple stream monitoring stations. The use of 
mean-annual loads in the model adjusts for temporal 
variability related to long-term trends and short-term 
changes in flow and instream nitrogen cycling and 
transformation processes. As a consequence, the 
model estimates the hydrological and biogeochemical 
processes that affect the long-term supply, loss, and 
transport of nitrogen in watersheds (Alexander et ai, 
2000; Schwarz et al., 2006). This mass-balance specifi- 
cation of the model is well suited for assessing the 
natural and human-related properties of headwaters 
that govern the long-term generation and transport of 
nitrogen and its fate in higher-order streams and 
downstream receiving waters. Notably, mass-balance 
approaches have generated considerable interest in 
recent years to further understanding of the long- 
term effects of nitrogen supply and transport on 
inland and coastal eutrophication (e.g., Howarth 
et al., 1996; Vitousek et al., 1997; Carpenter et al., 
1998; NRC, 2000; Boyer et al., 2002). 

The model structure, supporting equations, and 
details of the model estimation are given in Schwarz 
et al. (2006). Conceptually, the model is applied to 
individual stream reaches through a mathematical 
equation in which is the model-estimated mean- 
annual total nitrogen flux leaving reach i. This flux 
is related to the flux leaving adjacent reaches 
upstream of reach i, denoted by where j indexes 
the set J{i} of adjacent reaches upstream of reach i, 
plus additional flux that is generated within the 
incremental reach segment i. In most cases, the set 
of adjacent upstream reaches J{i) will consist of 
either two reaches, if reach i is the result of a con- 
fluence, or no reaches if reach { is a headwater 
reach. The functional relationships determining 
reach i flux are given by 


F;. M(Zf,Zf;0s,0R) 


I- S,.,,a„Z),(ZP,-0D) j A'{Zf, zp. es, Or) £, 


( 1 ) 


The first summation term represents the amount 
of flux that leaves upstream reaches and is delivered 
downstream to reach i, where Fj equals measured 
flux, FJ*, if upstream reach J is monitored or, if it is 
not, is given by the model-estimated flux F". A(-) is 
the stream delivery function representing loss proces- 
ses acting on flux as it travels along the reach path- 
way, This function defines the fraction of flux 
entering reach i at the upstream node that is deliv- 
ered to the reach’s downstream node, The factor is a 
function of measured stream and reservoir character- 
istics, denoted by the vectors Z^ and Z^, with corres- 
ponding coefficient vectors 0s and 0 r. If reach i is a 
stream, then only the Z^ and 0s terms determine the 
value of A{-); conversely, if reach i is a reservoir then 
the terms that determine /((•) consist of and 0r. 

The second summation term represents the 
amount of flux introduced to the stream network at 
reach i. This term is composed of the flux originating 
in specific sources, indexed by n = Ns. Associ- 
ated with each source is a source variable, denoted by 
S,„ and its associated source-specific coefficient, an. 
This coefficient retains the units that convert the 
source variable units to flux units. The function /)„(•) 
represents the land-to-water delivery factor. For 
sources associated with the landscape, this function, 
along with the source-specific coefficient, represents 
the rate at which the source variable is converted to 
nitrogen mass that is delivered to streams. The land- 
to-water delivery factor is a source-specific function of 
a vector of delivery variables, denoted by Zf, and an 
associated vector of coefficients 00- For point sources 
that are described by a measured discharge of mass 
directly to the stream channel (e.g., municipal waste- 
water effluent), the delivery factor takes on a value of 
1, with no underlying factors acting as determinants, 
and the estimated source-specific coefficient should be 
close to 1. The last term in the equation, the function 
A'{-), represents the fraction of flux originating in 
and delivered to reach i that is transported to the 
reach’s downstream node and is similar in form to 
the stream delivery factor defined in the first summa- 
tion term of the equation. If reach i is classified as a 
stream (as opposed to a reservoir reach), the nitrogen 
introduced to the reach from its incremental drainage 
area receivevS the square root of the reach’s full 
instream delivery. This assumption is consistent with, 
the notion that contaminants are introduced to the 
reach network at the midpoint of reach i and thus 
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are subjected to only half of the reach’s time of travel. 
Alternatively, for reaches classified as reservoirs, we 
assume that the nitrogen receives the full attenu- 
ation defined for the reach. 

The multiplicative error term, Cj, is applicable in 
cases where reach i is a monitored reach; the error is 
assumed to be independent and identically distri- 
buted across independent sub-basins in the inter- 
vening drainage between stream monitoring sites. 
Coefficient estimation is performed on the log trans- 
forms of the summed quantities in Equation (1) using 
nonlinear least-squares estimation (Schwarz et al., 
2006). 

Nitrogen loss in streams is modeled according to a 
first-order decay process (Chapra, 1997) in which the 
fraction of the nitrogen mass originating from the 
upstream node and transported along reach i to its 
downstream node is estimated as a continuous func- 
tion of the mean water time of travel (7f; units of 
time) in reach i and a first-order reaction rate that is 
expressed as a power function of the mean water 
depth, Z>„ such that 

/((Zf.Zf.-Bs.B,) =exp(-0sifl."“7?) (2) 

where Oji (a coefficient in units of length"' time"') 
and 0s2 are estimated coefficients, A similar power 
function has been previously evaluated in SPARROW 
for streamflow (Alexander et aL, 2002a; Elliott et al, 
2005; Schwarz et al, 2006). The nitrogen loss-rate 
coefficient (in units of reciprocal time), which is calcu- 
lated as the product of the estimated coefficients and 
mean water depth, is dependent on properties of the 
water column that are proportional to water volume, 
such as streamflow and depth (Stream Solute Work- 
shop, 1990). 

Nitrogen loss in lakes and reservoirs is modeled 
according to a first-order process (e.g., Kelly et al, 
1987) in which the fraction of the nitrogen mass ori- 
ginating from the upstream reach node and transpor- 
ted through the reservoir segment of reach i to its 
downstream node is estimated as a function of the 
reciprocal of the areal hydraulic load (<?*)" (units of 
length time"') for the reservoir associated with reach 
i and an apparent settling velocity coefficient (Oro; 
units of length time"*), such that 

.4(Zf,Zf;Bs,a„)=-— (3) 
I + ORo(9f) 

Additional details on this formulation are given in 
Alexander et al (2002a) and Schwarz et al (2006). 
The areal hydraulic load is estimated in this study as 
the quotient of the outflow discharge to the surface 
area of the impoundment, but may also be deter- 
mined from the ratio of the mean depth to the solute 
residence time of the impoundment. 


Model Estimation 

Our application of the model to catchments and 
streams in the northeastern United States is based 
on a previous SPARROW application (Moore et al, 
2004) to the 1:100,000 scale National Hydrography 
Dat^et (NHD; USGS, 1999). The water-quality and 
geographic data for the nutrient sources and water- 
shed properties are described in detail in this earlier 
study (Moore et al, 2004). The parameters of Equa- 
tions (l)-(3) are estimated using the mean-annual 
total nitrogen loads at 65 stream monitoring stations. 
The mean-annual loads were computed by applying 
flux-estimation procedures to daily records of flow 
and periodic measurements of total nitrogen concen- 
tration; total nitrogen is determined as the sum of 
dissolved nitrate-nitrite and total organic plus ammo- 
nia nitrogen concentration measurements (Moore 
et al, 2004). The explanatory variables in the model 
include four nitrogen sources (municipal wastewater 
discharges, atmospheric deposition, and runoff from 
cultivated and developed urban and suburban lands), 
one terrestrial land-to-water attenuation factor (soil 
permeability) that is applied with equal proportional 
effect to all sources except municipal wastewater dis- 
charges, and a total of three nitrogen-decay coeffi- 
cients for streams and reservoirs as specified in 
Equations (2) and (3). 

The modeled region contains approximately 42,000 
stream reaches having a mean catchment size of 
4.4 km^, based on watershed boundary delineations 
from 30-in digital elevation data. The mean-annual 
streamflow for each stream reach was calculated as 
the sum of the mean-annual runoff for the incremen- 
tal drainage area of each stream catchment and that 
from all upstream catchments. For 211 available 
gaged stream stations, most (53%) had estimated 
streamflows within 5% of the gaged flow; 83% had 
estimated flows within 10%, and 93% had estimated 
flows within 15% of the gaged flow. Time-of-travel 
estimates for Equation (2) were computed from pub- 
lished regression equations (Jobson, 1996) that esti- 
mate mean water velocity as a function of mean 
streamflow, reach slope, and the total drainage area 
of each stream reach. Selected properties of the 
approximately 23,000 headwater NHD reaches are 
presented in Table 1. 

We estimate two additional aquatic transport func- 
tions in the model to assist in quantifying the rates 
of nitrogen removal in northeastern streams and 
lakes as a continuous function of the size and hydrau- 
lic properties of these water bodies. The parameters 
of these functions are estimated using current litera- 
ture rates of nitrogen removal reported for streams 
and lakes in North America, Europe, and New 
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TABLE 1. Geometric and Hydraulic Properties of NHD Headwater 
Reaches for Northeastern U.S. Streams. 


Percentiles (Number 
Reaches s 23,253) 

Metric lOtb 25th 50th 75th 90th 

Drainage area (km*) 0.8 1.8 3.7 7.3 12.9 

Mean-annual streamflow (mVs) 0.02 0.04 0.06 0.15 0.28 

Mean water depth* (m) 0.06 0,07 0.10 0.12 0.16 

Mean water travel time (days) 0.02 0.05 0.09 0.14 0.19 

*Depth t= 0.2612(?®*®®‘’, where Q is the mean-annual streamflow 
(Alexander et al,, 2000). 

Zealand (Seitzinger et al, 2002; Bohlke et al, 2004; 
MulhoUand et al, 2004). This information provides a 
generally comprehensive description of what is cur- 
rently known about nitrogen transport across large 
spatial scales, and thus, gives a more refined method 
for assessing the influence of headwater sources and 
processes on downstream nutrient conditions. 

The stream transport function describes the frac- 
tion of nitrogen mass that is transported along the 
experimentally studied reaches, denoted by TRj for 
reach i, expressed as a function of the stream charac- 
teristics according to 

= exp(-0si£i?”7f)£? (4) 

where the variables and coefficients in the exponen- 
tial function are identical to those in Equation (2), 
and ef is an error term, independent across measure- 
ments, having a variance that may differ from the 
error term appearing in Equation (1), Literature esti- 
mates of the nitrogen transport fraction, TRf, are 
based on denitrification and mass-balance measure- 
ments of nitrogen loss for 12 streams (see Seitzinger 
et al, 2002; Bbhlke et al, 2004; MulhoUand et al, 
2004; we use the reported estimates of the mean 
depth and water time of travel for the studied rea- 
ches). Many of the measurements of denitrification 
are based on summer, low-flow conditions and are 
assumed to be representative of the rates during 
other periods of the year. 

The reservoir transport function describes the frac- 
tion of the nitrogen mass that is transported in 
experimentally studied lakes, denoted by TR\- for lake 
i, expressed according to 


where the coefficient and variable in the denominator 
of the expression are the same as those defined in 
Equation (3), and represents an independent and 
identically distributed error term having a variance 
that potentially differs from e, and £? in Equations (1) 


and (4). The literature estimates of the nitrogen 
transport fraction, TR\-, are based on denitrification 
and mass-balance measurements of nitrogen loss for 
36 lakes (see Seitzinger ef al, 2002; we use the repor- 
ted estimates of the mean depth and water residence 
time for the studied lakes to calculate the areal 
hydraulic load). 

The three components comprising the SPARROW 
model consist of Equation (1) [with instream delivery 
fraction given by Equation (2) and reservoir delivery 
fraction given by Equation (3)] estimated using the 
instream load observations for 65 stream monitoring 
stations, Equation (4) estimated using the 12 litera- 
ture estimates of stream delivery fraction, and Equa- 
tion (5) estimated using the 36 literature estimates of 
lake delivery fraction, A two-step procedure was used 
to simultaneously estimate the coefficients of the 
three equations. In the first step, the model is estima- 
ted using all observations, both those associated with 
the monitoring station data and those associated with 
the literature measurements, with each observation 
given equal weight. The error estimates from this ini- 
tial model are consistent estimates of the true errors 
and are used to estimate the relative variances of the 
three model components. The model was then re-esti- 
mated in a second step using weighted nonlinear 
least squares, weighting each observation according 
to the respective reciprocal variance (i.e., 1/RMSE^; 
RMSE = root mean square error) of the model 
error (weighting factors: lakes « 1/0.2925; streams = 
1/0.0099; monitoring loads = 1/0,16). The weights are 
used to account for the level of uncertainty associated 
with the difTerent types of measurements used in the 
model. 


Model Predictions and Simulation Methods 

We use the estimated model to investigate the sup- 
ply and transport of nitrogen and water in streams of 
varying sizes within the northeastern river network, 
ranging from small headwater streams to large 
rivers. Stream size is defined according to the 
Horton-Strahler stream-order number (Horton, 1945; 
Strahler, 1957; see Figure 3). We assigned stream- 
order numbers to NHD reaches using a previously 
developed algorithm (K. Lanfear, USGS, 2005, writ- 
ten communication). The Strahler ordering system 
produces a dendritic, hierarchical classification in 
which headwater streams (i.e., streams with no tribu- 
taries) are classified as order 1 with all subsequent 
streams of the nth order being located downstream of 
the confluence of two (n - l)th order streams. The 
number of reaches and sum of the incremental drain- 
age area for the NHD streams both decline at a sim- 
ilar rate with increasing stream order (see Figure 3b) 


Journal of the American Water Resources Association 


49 


JAWRA 



677 


Alexander, Boyer, Smith, Schwarz, and Moore 



FIGURE 3. Stream Reaches From the National Hydrography Dataset for the Northeastern United States: (a) Strahler Stream-Order 
Number by Reach; (b) Number of Reaches and Total Drainage Aren for Stream Reaches Classified by Strahler Stream-Order Number. 


that is generally consistent with Horton’s geometric- 
scaling laws. These scale-invariant laws correspond 
to the fractal structure of drainage networks (Peck- 
ham and Gupta, 1999) and describe fundamental 
mathematical properties that relate to the similar 
spatial organization of various topographic and geo- 
metric properties, including stream number, drainage 
area, and stream length, throughout the hierarchy 
of stream network systems (Rodriguez-Iturbe and 
Rinaldo, 1997; Peckham and Gupta, 1999). 

We use the Horton-Strahler stream classification 
with the model predictions to quantify the pollutant 
sources and rates of nitrogen delivery within streams 
of varying sizes in the northeastern NHD river net- 
work. We track nitrogen delivery to NHD reaches 
from the four pollutant sources within the incremen- 
tal drainage area of each reach. The incremental area 
of a stream reach is defined as the catchment drain- 
age area from which water and nitrogen directly 
enter the reach, independent of the drainage area of 
upstream reaches that hydrologically connect to the 
reach. We summed the mass of nitrogen delivered 
from all incremental drainage areas of NHD stream 
reaches within each Strahler stream-order class and 
for each pollutant source. Similarly, we also use the 
network data on streamflow to quantify the flow con- 
tributions from the incremental drainage areas of dif- 
ferent sized NHD reaches by summing the 
incremental reach flows separately among reaches 
with similar Strahler stream-order numbers. 

We use several model simulations to investigate 
the influence of nitrogen sources, streamflow, and 
instream processing in headwater catchments on the 
mean-annual nitrogen and flow conditions in down- 
stream waters. First, to quantify the downstream 


contributions of headwater nitrogen loads, we set the 
total inputs from all nitrogen sources in headwater 
streams to zero in the model and track the resulting 
change in nitrogen loads in all higher-order streams 
(orders 2-7). The results quantify the percentage of 
the downstream loads in each Strahler stream-order 
class that originates collectively from the 23,253 
headwater catchments. Similar evaluations for mean- 
annual flow quantify the percentage of the flow in 
each stream-order class that originates from head- 
water catchments. 

Second, we refine the model simulations to investi- 
gate the downstream effects on nitrogen loads from 
changes in pollutant sources in various collections of 
randomly selected headwater catchments. These 
simulations, which randomly select from 10% (2,325 
reaches) to 90% of the reaches (20,928), give useful 
information about the sensitivity of the downstream 
changes in loads when significant changes occur in 
the pollutant sources in a subset of headwater rea- 
ches. 

Finally, to quantify the downstream effects of loss 
processes (e.g., denitrification) in headwater streams 
and reservoirs, we set the decay rate to zero in head- 
water streams and reservoirs and track the change in 
the nitrogen loads in first- and all higher-order 
streams. For each stream-order class, we compute the 
mean of the percentage changes and the standard 
deviation among all reaches, with the latter metric- 
indicating the spatial variability among streams of 
the same order. The adjustment to the decay rate in 
these simulations is identical to setting the water 
travel time (or areal hydraulic load for reservoirs) to 
zero because both impart identical effects in the 
decay functions given in Equations (2) and (3). 
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Results of the Model Estimation 

The parameter coefficients and model performance 
statistics are given in Table 2. The model explains 
95% of the spatial variability in log-transformed 
mean-annual total nitrogen loads (i.e., R^ = 0.95). AH 
model coefficients are statistically significant for 
a = 0.10. The prediction accuracy is ±44% for individ- 
ual reaches, based on the RMSE of the model for one 
standard deviation variability. Model predictions of 
nitrogen yields from predominantly forested, cultiva- 
ted, and developed urban and suburban catchments 
compare favorably with those reported in the litera- 
ture for similar land uses (e.g., Beaulac and Reckhow, 
1982). For example, predicted yields from forested 
catchments (median = 2.7 kg/ha/year; interquartile 
range from 1.8 to 3.4 kg/ha/year) are 20-25% of the 
predicted yields for cultivated and developed catch- 
ments. 

The inclusion of literature nitrogen loss rates in 
the model estimation provides sufficient statistical 
power to quantify nitrogen loss as a continuous func- 
tion of the hydraulic conditions in streams and reser- 
voirs in the northeastern United States (Table 2; 
Figure 4). We find that the continuous stream loss 
function gives first-order nitrogen loss rates (Fig- 
ure 4a) that decline with increases in mean water 
depth (also mean streamflow). This inverse relation is 
consistent with that reported for other SPARROW 
nitrogen models (Alexander ef al, 2002a; Schwarz 
et al., 2006) and is also consistent with the widely 
held scientific notion that water-column nitrogen loss 
rates generally decline with increasing water depth 
(e.g., Stream Solute Workshop, 1990; Peterson et al., 
2001; Thomas et al., 2001). The rates estimated here 


for small streams (depths < 0.39 m) are generally 
consistent with the single loss rate (0.82 day“^) that 
was estimated according to a discrete loss function in 
the previous northeastern SPARROW model (Moore 
et al., 2004). The first-order rates from the continuous 
loss function (Figure 4a) are centered on the previ- 
ously estimated constant rate and provide a reason- 
able description of the dimensions of the inverse 
relation over these smaller stream sizes. Although 
the literature data include relatively few observations 
of nitrogen loss in larger streams (those with depths 
greater then 0.39 m; Figure 4a), these observations 
provide important complementary information for 
estimating nitrogen losses in streams of the North- 
east. Attempts to estimate the model with a continu- 
ous instream loss function (i.e., Equation (2)) using 
only tile load data from the 65 monitoring sites were 
unsuccessful as the model failed to converge. 

The estimated nitrogen loss coefficient (i.e., mass- 
transfer rate) for reservoirs (Table 2) is similar to 
that estimated for the lake data alone (Figure 4b) - 
i.e., 9.9 m/year compared with 10.4 m/year, respect- 
ively — and is about five times larger than that esti- 
mated in the previous northeastern SPARROW model 
(Moore et al., 2004; i.e., 9.9 m/year compared with 

1.9 m/year, respectively). Based on a re-estimation 
of the coefficients in this previous model using a 
fixed reservoir mass-transfer coefficient value of 

9.9 m/year, we find that a difference in the reservoir 
loss rate coefficient of this magnitude has relatively 
little effect on the estimates of the other coefficients 
in the earlier model. The general insensitivity of the 
model coefficients to such changes is consistent with 
suggestions by Moore et al. (2004) that the monitor- 
ing sites may be poorly located in relation to the 


TABLE 2. Estimated Coefficients for the SPARROW Total Nitrogen Models for Northeastern U.S. NHD Streams. 


Predictor Variables 


Estimated model* 


Coefficient 

Units 

Standard Eror 

Sources 




Municipal wastewater 

1.42 

Dimensionless 

0.39 

Atmospheric deposition 

0.412 

Dimensionless 

0.058 

Cultivated agricultural land 

678 

kg/km*/year 

260 

Developed urban and suburban land 

726 

kg/kmVyenr 

232 

Land-to-water delivery 




Soil permeability 

0.387 

Dimensionless 

0.154 

Instream loss 




Sai 

0.0513 

m'^ day'^ 

0.0084 


-1.319 

dimensionless 

0.076 

Reservoir/lake loss 

9.9 

m/year 

1.6 

Number of observations 

113 




0.95 



RMSE (root mean square error in %) 

44.2 




*The model as defined by Equations (l)-(5) is estimated using load data for the 65 stream monitoring sites and additional literature measure- 
ments of the nitrogen loss rate in streams (Af = 12) and lakes (Af = 36) in New Zealand, North America, and Europe (data are from 
Seitzinger et al, 2002; Bohlkc et al, 2004; Mulholland et al., 2004). 


Journal of the American Water Resources Association 


51 


JAWRA 




679 



FIGURE 4. Nitrogen Loss in Streams, Lakes, and Reservoirs: (a) Streams in Relation to Mean Water Depth and (b) Reservoirs 
and Lakes in Relation to the Areal Hydraulic Load. The literature rates are for streams and lakes in North America, Europe, and New 
Zealand (Seitzinger et a/,. 2002; Bbhlke et al, 2004; Mulholland et al., 2004). The literature rates in (a) were originally reported as a 
percentage of nitrogen inputs in Seitzinger et al. (2002) and are converted to first-order rates here using the corresponding measurements 
of the water time-of-travel. The regression fit for the literature rates in (a) is obtained from a log-linear regression: k - 
whore k is the first-order rate coefficient and d is the mean water depth; = 0.770. The regression fit for the literature rates for lakes in 
(b) is obtained from a nonlinear regression: N =1 - [1/(1 + 10. 4q"*)], where N is the fractional nitrogen loss and q is the areal 
hydraulic load; = 0.757; the eatimatea are virtually identical to those estimated in the SPARROW model in this study. 


reservoirs in the northeastern catchments. However, 
relatively small rates of nitrogen loss in reservoirs 
are generally consistent with previous SPARROW 
models applied in the United States (Smith et al., 
1997) and New Zealand (Alexander et al., 2002a). 

Other comparisons with the previous northeastern 
model (Moore et al, 2004) indicate that the model esti- 
mated here gives an equally plausible description of 
nitrogen sources and transport in the northeastern 
catchments and streams. Although the estimated 
model yields a slightly higher model error 
(RMSE a 44.2%) as compared with that for the previ- 
ous model (RMSE » 40.4%), the changes in the mean 
estimates of the model coefficients are within the 
measures of uncertainty as expressed by the standard 
errors of the coefficients. Differences in the quantities 
of nitrogen delivered to streams from the various 
sources are relatively small; the model reported here 
(Table 2) indicates that the contributions from 
municipal wastewater sources are about 25% higher 
than estimated in the previous mode!, whereas the 
nitrogen contributions from cultivated and developed 
urban/suburban lands are about 25% lower. Predic- 
tions of nitrogen yield for about 6,600 catchments with 
predominantly cultivated, developed urban/suburban, 
or forested land uses differ by less than 25% from the 
model predictions generated by the previous model. 

The Supply and Delivery of Nitrogen and Water to 
Streams 

Based on comparisons of model predictions of flow 
and the nitrogen loads for the incremental drainages 
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of NHD streams of varying sizes (as defined by Hor- 
ton-Strahler class; Figure 5), headwaters catchments, 
in aggregate, account for nearly one-half of the total 
nitrogen mass supplied to all streams - i.e., headwa- 
ters account for 45% of the total nitrogen mass or 
load that is delivered to al! stream reaches from the 
incremental drainage areas of reaches in the north- 
eastern NHD river network (Figure 5a). By compar- 
ison, second- and higher-order streams account for 
less than 20% of the total nitrogen load that is deliv- 
ered to all streams. This percentage declines progres- 
sively (as does the drainage area; Figure 5b) with 
increases in stream order. 

The nitrogen yields (i.e,, loads per unit drainage 
area) from the incremental drainages (Figure 5b) of 
headwater streams (mean = 5.5 kg/ha/year) are 
among the smallest among all stream orders. Atmo- 
spheric deposition is the largest source of nitrogen in 
headwater catchments, accounting for nearly 70% of 
the total incremental load delivered to headwater 
streams, with cultivated land and urban/suburban 
sources accounting for about 27% of the incremental 
load (see Figure 5c). Most headwater catchments 
where atmospheric deposition is high are predomin- 
antly forested; more than 50% of the headwater 
catchments have more than 85% forested land area. 
Cultivated and urban/suburban lands account for 
more than 10% of the land area in about 75% of the 
headwater streams. The nitrogen yields increase pro- 
gressively with stream order (Figure 5b), reflecting 
the increase in municipal wastewater discharges 
associated with increases in population in the vicinity 
of the higher-order streams (see Figure 5c). The large 
increase in yield in stream order 6 (Figure 5b> 
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FIGURE 5, Mt-iiin-Arifiwai StreanvHow and Total Nitrogen Loads, Yields, and Sources for Streams of the Noctheastci n Unilod m 
Relation to Straiiler Strcam-drcler Class: (b. 5 Load From the Inerementai Reach Watersheds and the Loxid and I low, Fxpii > 1^1 d a 
Percentage of the Surri of the Im-remerdst Load and Flow in Streams of All Orders; (b) Yield and Drainage Area of Inorcinental Water- 
ahedfs; tc) Sources of the Nitrogen iLoads, Expressed as a Percentage of the S«m of the Incremental Load in Stream' ot tlv' Same Ottict 


includes incoming loads to the lower Connecticut 
River, where mitjor nui.nicipa.1 wftstewater discharges 
occur; Tiote that •i;he pEirixrntage of the total incremen- 
tal load attributable to wastewater discharges increa- 
ses front SO*;:!:' in st;ream order 5 to tiearly 80% in 
stream ord€‘r 6. Overall, these results indicate that, 
although the nitrogeri yields in headwater streams 
ttre generally the smallest among all stream orders 
{.l<'3.gt,ife 5b), collecl^iveiy, the total loads of nitrogen 
iesTving headwaf;er' reaches are similar in size to the 
S3,vin of all loads t;hai: origiriatE! in the incremental 
watersheds cif ivighei'-order st;reams. 

T'he tnean-aimiral flow’ {lorrtributions from the 
incror3Tent:ai dra.i.T.ui.g'e areas of NliD reaches (Fig- 
ures 5i'i,) indicate that first-order streams account for 
approximately 60^%’ of the total volume of roean- 
annuEil flow that is cont;ributed to all northeastern 
streams, Similar to that obsei’ved for other stream 
pjoportit's ug, nitrogE'n load, drainage area), the 
fk>w cont:ril:.)utions that; o.rig;inate in the incremental 
watersheds ol higher-order streams, expressed as a 
peueutdge oi ilu total flow volume in all streams, 
an leiativoly small and decline inonotonically with 
increased ui .''tiwim order, from about 20% for see- 
OPvl-ot ii'r stre un-^ to loss than 1% for sixth- and sev- 
oijib '(dor '-D-mnis, 

a ' '! 'H, A' '< vVArra RtSOORCES AsS'DC!AT!on 


Downstream. Influences of Headwaters 

The results of the model simuh3tion.s (Figures 6 
and 7) indicate a demonstrable eiffecl of the ivitr'ogea 
sources and flow in headwater caf;chme.nts on tTie 
mean-annual nif;rogen and. flow conditions in down- 
stream reaches. The percentage o.f the mean-annual 
nitrogen load in reaches tha.t; is contributed frtrm 
headwater streams .steadily declines w.ith increases In- 
stream order through tht? .sixth-order st;i‘ean;).8 (Fig- 
ure 6a). We found that secoi'id-order sta-eams r(K;eiv(;! 
approximately 65% of their nit,.rogeTi loads from head- 
water streams. This pej'centa,ge (;ont;.ributio.n of' head- 
water streams ranges froTU 43% to 87%.' c'f tljo 
nitrogen bads in stto'ond-order .streams, based on the 
two-thirds of th.e streams that, .lie w'ith.i.3T a one 
standard deviation range in this stream-size clas,s. 
The low’est contribution of headwater streams to 
nitrogen loads .is about 40U as oh.sor\cd in 
order streams, The higher fraction of headwater 
nitrogen contributions in str»Muis <4 aider 7 an (\'m- 
pared with order 6 reflnt ddfeienitto in llu l<n.id 
response and potentioKy ihe aetnw>-k -{nh ture ot two- 
independent river basnu, tt.c ( onne<4't til a,-! i Ik.-ob- 
scot (we executed separaU' -ini'-tahoT!' h>f tlsosn . a.i- 
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} 5' I t i u ' II- t {u Vt u-i-AnnualNitrogenLoadan3Streanifio-«.-inStro3insoft-he Northeastern Initwl rHatcs ibuf Orjginatei'i 

1 1 lit uh i' \ ^ li' ! ff -) i i \ (bi-Strearaflow. The estimat-es are obtained in model simulations bv jjeltiiiR ihe ioial nili-ogen 

la tu 1 ntl i« <i ui 2? i*" 3 headwater (Strahicr order i) catchments and quantifying the resuir.mu percentage chani'i: 

i(»n nilti 11 1 ti> 1 1 iHiW. The upper and lower standard deviation lines reflect- the rangox)} vfirmbmty 
t niiiltd \nlioiu i null d lU'ntU'n) olwerved in reaches in the estimated percentage reduction in nitrogen load. 


nagtfs and found .monotonitraily decreasing headwater 
cont;ribulvion.s with iricreasing stream order in each 
basin that are similar to those shown in Figure 6a for 
stream orders 

We find timt, the percentage of the mean-annual 
How ifi network st.re.ams that originates from head- 
water caf;chraent;s exhibits a monotonic decline from 
headwaters to high-order streams similar to that 
found for nitrogen loads, hut is somewhat larger in 
magnitude than observed for the nitrogen loads (Fig- 
ure 6b). Headwater catchments contribute approxi- 
mately 70% of the water volume in second-order 
streams, Moreover, the flow contributions of head- 
water catchments to the mean water volume in down- 
stream reaches decline only marginfdly to about 55% 
in. fourth- and higher-order streams, 

The large contributio.n,s of lieadwater nitrogen 
sources and flow volumes to mean-annual nitrogen 
loads and flow in .stream, s of all sizes are generally 
consistent with the high density of headwater 
stre^ams a.nd tire high fi'e<}ue:ncy of their connections 
to the channels o.}' all higher-ordm’ streams; these are 
.intj'i..n,sic. p.roperti.e{5 of dend.riti(^ river networks. The 
proportion of ail h)\ve.r-order streams that are tribu- 
iar;V f,o .st.i'ea.m.-s of a given Stral^ler o.rder conform.^ to 
fiu^ciamental scaiirjg pj’operties defined according to 
Tokunaga's Law (e,g., see <liscus.sion in Dodds and 
H.ot;.b.m.an, 2000), According to this law for commonly 
observed values of network scaling parameters (Toku- 
.naga, 2003), first -oi’dt.r .sfn'ums represent the single, 
niost i;).!'evalent; Hortoi'i-Strah.ler stream-order class 
with higli .friHiuem les of ttjbuiary connections to all 
higher-order .streams wjthin river networks. Consid- 
ering all oi the lower-order tributaries to higher-order 
-.tfee.n V -n .s notwosk the percentage of lower-order 
-^iS' on- «nii au {hui^tticaliy classified as first-order 


declines with an increase in stream order, bat levels 
off to about 50% (see Table 3). These percentages of 
first-order tributary connections to higher-order 
streams are generally similar for tlie northec-istern 
N.HD river network. Therefore, fir,sl;-order streams 
are the most fre(pmntly occurring tributary to all 
higher-order streams fvnd reprovseni; the origin of a 
major fraction of the water and nitrogen loadings in 
streams of all .sizevS withi.n the .nort.hea.st;ern United 
States. 

Refinements to the model simulations to assess the 
downstream effects of changes in nitrogen sources i.n 
a subset of th.e headwater cntclmients {.Figure 7) pro- 
vide insight into the magnitude of' the water-quality 
effects in eases whei’e pollutant sources a..nd land use 
undergo significant cha.nge8 in a subset of headwater 
streams. We find that the mean percentage o.f' the 
stream nitrogen load that or.iginates in iseadwater 
catchments declines monotonically with increases in 
Strahler stream order through the sixth-order 
streams; the mean percentage shows an appi'oximate 
leveling in magnitiuie in fourth- a..nd lu.ghe.r-order 
streams, The rate of de<dine is generally ,si.milai' for 
simulations invoi.vi.ng changes in sm.irces in 507(; or- 
more of the headwater .reaches; a slightly smaller 
rate of decline is noted in the mean pe.i'centage fb.r 
si.mulations involving fewer headwater i-eadies. 'The 
results indicate that nit;roge.n sources in as few as 
60% of the headw'ater catchments account for 20-25% 
of the .nitrogen loadings in fourth- and highci oider 
streams; sources in as few as 25% of tin* beaduater 
catchments account for l(h1.2% oi Ihi mhogui loa 
dings in fourth- and .higlior-ordor sircfims. 

A simulation of the down f-uun a'l its of 
loss processes in .headwat' ’ stu mt-’ md riwcMouw 
(related to denitrification and 1 <mm> t im ^ n 
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TABLE 3. Headwater Tributary Connections to Higher-Order Streams in Kn t-’ Xc i \ n-iv 


Headwater (Fsrst-Ordei ' &!«<' u i 


Percentage of AH Lower-Order Tribuf-arj’ 
Beaches Classified as First-Order Streams 


Htrahler Stream-Order Class Theoretical* New England NHD Nissnberct .i « i ' >cs 


2 lOO.O 100.0 

:3 66-7 46.5 

5 53-3 57.7 

6 51-6 .5-3.5 

7 50.8 51. i 


■‘Tise chtiiii I I ' ii II u ’ J >A iaw for describing the average number of stream.s of a gi’ ta aidt'! tt' t t iti ' i „'i 

nrrti 7 ) > I I ‘ I '!) Ii) , .>1 1 Kotbimn 2000). For common values of the network scaling pa' ameters > l\iku i » i j i 1 1 i k 
numbfi f I 0’ -.1 ’fJe 5 ijilnuarie'- Ui higher-order streams of order p is computed as 2"" A In the ’ ibio llh m j 'un ber ol (irst- 

M'l'' in! lA.it <es t \ „ ,pe, Red 'tt-ain order is e.’ipressed as a percentage of the total numbet otaiilo-'ei etdi l nsi. tti.i 
for that stream order. 




Strahler stream onier 

I'iCURE 7. {he .Mean .PevccTUage of t he Stream Nitrogttn Load in 
National H\ drogtiiph.v Hato-ft Roaches Originating From 
Randomly Selected Subsets oi the Hcfulwator Catchments in 
Relation to Strahler Stream-Order Cla.ss. The estimates are 
obtained m mode! siunultition-s by setting the totsi nitrogen 

ioadmga to zero m a randomly .selecU'd set of headwater 
catchmonu. rang.ing in number froin 2,32.5 (10% of the total 
ii. ttlu s <){ 2.:L25.:5) U) 20, 028 reaches (90% of the total), and 
(:juantif\nfisi the rissulting |:)e.7’c»>ntag<:! ixliarige in the downstream 
mtiOMi lo id-. 


cate.s t;h.at .n..it;rogen losses in headwaters reduce the 
uili-rogen loads by aboxit 8% in first-order (headwater) 
streams {standard deviation = ~0-30%), 5% in sec- 
o.nd-order streams (standard deviation = <1-12%), 
and about d-d'e m {\>u?th- and higher-order streams. 
These eiitiniates arc eatcuiated SvS the change in simu- 
lated load oxuroi'wcd as tt percentage of the original 
decEived load. The T*oporttMi changes in load reflect the 
iutoguitetl o'doct.- of in^tream biochemical processing 
f e 'h’tuirit.cafion'' and water travel times within 
-ttoi n lo.nho': rnblc 1) on the rates of stream 

JouRi-ou or iHi- Am'-hican W.ATtva RESOURCES Association 


nitrogen loss (note that the nitrogen dehvt;red. to 
headwater stream channels fro.m poi.nt” or iEvnd-based 
sources is assumed to enter, on average, the midpoint 
of total channel length of thtx headwater reach tind is 
therefore su.bjected to only half of the v'ater i;i.me of 
travel). The }a.rge variability in nj..l;rog{!n loss in head- 
water streams (i.e.. -''0-3D%i reflects differences 
among first-order reaches in the meesn water depth 
and water travel timE?, Although nitrogen, losses in 
lieadwaters streams cause rtdEitively small changsLs in 
the nitTOgen loads in. highei’-order streams on aver- 
age, the downstream change in nitrogen loads is actu- 
ally large relative to the change in headwat;«;:r loads - 
i.e., the downstream relative changes in load range 
from 40*^' to 60% of the relative charige observed in 
the headwatcT- ni.t:rogen loads. 


Uncertainties and Research Needs 

Headwater strea.m.s ai’e o;perat;i.onaHy defined in oiir 
assessment as Horton-Strahler first-order peren.niai 
streams, based on the 1:100, ()00-sci;i.]e NH.D r.i ver iiEit- 
vvork. The Horten-S<:.rahUu' classification of NHD 
streams gives a reasonable approxinTation of head- 
water locations in relation to those of }iigher-o.rder 
streams within the larger drainage network, Thi.s defi- 
nition is based on fundament;{-il principles that descri.be 
the hierarchy of the spatial organiz-ation of vtirious 
topographic, hydrologic, and geom«(»ic [.loperties of 
river netw'orks. Compaidsons of i:he Horton-Strahler' 
classification of NHD steeam.5 wilh cia^sd'.Ctitions for 
more finely resolved l.;24,CK)0-scalf ••h’Lims (Andrews 
et ai, 2002) suggest that .NHD headvx.Ucr clranneis 
may be generally cla.ssified as second-order vstreams at 
this finer scale. 'Thus, the first-order headwater 
streams in our study reik^ct the flow- and nitrogem con- 
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tributions from many smaller streams, including those 
from intermittent ephemeral streams. 

The use of the Horton-Strahler classification to 
define headwaters has received some criticism (e.g., 
Gomi et al., 2002; Whiting and Bradley, 1993) 
because it does not explicitly include hydrological and 
biological process-related definitions of transitional 
upland headwater reaches; these are reach locations 
where the influence of hillslope processes on water 
and material flux tends to give way to the fluvial 
routing processes that dominate in higher-order 
streams. There are, however, intrinjsic ambiguities in 
defining headwater streams that arise from the 
dynamic spatial and temporal nature of hydrological 
and biological processes in low-order streams; this 
contributes, for example, to the lack of consistent def- 
initions of intermittent and ephemeral headwater 
streams (Meyer and Wallace, 2001). 

Additional studies are needed to investigate the 
effects on our interpretations of alternative defini- 
tions of headwater streams in relation to various 
hydrological- and biogeochemical-process characteris- 
tics. This research will demand the use of more spa- 
tially detailed digital topography (e.g,, 1:24,000 or 
finer scales) as well as equally refined watershed 
data, including data on climatic conditions, point and 
diffuse contaminant sources, and instream nutrient 
concentrations, for use as input to regional-scale 
source-transport models. 

Our model analyses assume that mean-annual, 
instream nitrogen losses can be described as a first- 
order process, mediated by a loss-rate coefficient, the 
mean-annual solute travel time within stream chan- 
nels, and mean water depth (or mean-annual stream- 
flow). The first-order assumption of the loss process is 
potentially subject to some uncertainties, related to 
the limiting effects of saturation kinetics on denitrifi- 
cation rates (e.g,, Garcia-Ruiz et al, 1998), especially 
in highly developed watersheds where high nitrate 
concentrations can occur. Under such conditions, for 
example, highly developed headwater catchments 
could have more far reaching downstream effects 
than under the assumed first-order kinetics of the 
model. The first-order loss function also reflects the 
aggregate, net time-averaged effect of the hydraulic 
and biogeochemical properties of streams of varying 
size; this function does not isolate the effects of speci- 
fic properties of the benthic sediment, such as organic 
carbon and oxygen content. 

Although our modeling analysis is well suited to 
examine the natural and human-related processes 
that control the downstream transport and fate of the 
nitrogen over annual or longer time periods, it does 
not include any explicit assessment of the effects of 
seasonal or other temporal variability in nitrogen loss 
and streamflow (e.g., heterotrophic and autotrophic 


production and respiration) on the transport and 
downstream fate of nitrogen. These short-term pro- 
cesses are included in dynamic mechanistic models 
(e.g., HSPF; Bicknell et al., 2001), but these models 
are rarely used to track the geography of nitrogen 
losses and the downstream transport and fate of 
nutrients in large watersheds (e.g,, Filoso et al., 
2004). One difficulty is that the influence of short- 
term uptake and cycling processes on the down- 
stream fate of various nitrogen forms is not currently 
well understood, based on available experimental 
research (Peterson et al., 2001; Grimm et al, 2003). 
Considerable progress has been made in measuring 
nitrogen cycling at the reach and catchment scales in 
small streams (e.g,, Peterson et al, 2001; Hall and 
Tank, 2003; Mulholland et al, 2004; Royer et al, 
2004), but longitudinal studies are needed to quantify 
the effects of autotrophic and heterotrophic uptake 
and cycling of nutrients in low-order streams on 
nutrient conditions in higher-order systems. This 
includes an improved tracking of the separate fate of 
organic and inorganic nitrogen in models to enhance 
understanding of the headwater origins of bio-avail- 
able nitrogen in downstream waters. Observational 
data and model improvements are also needed to 
account for the effects of long ground-water residence 
times that can delay the delivery of nitrogen from 
land-based sources to downstream waters (e.g., 
Bohike and Denver, 1995; Mclsaac et al, 2001). 


CONCLUSIONS 


Our synthesis of existing watershed research and 
the modeling assessment of northeastern U.S. streams 
demonstrate the important role that headwaters play 
in the supply, transport, and fate of water and nitrogen 
in river networks. This provides important information 
for the water-resource community regarding decisions 
on the regulation and management of headwater 
streams. The results also provide scientific information 
that potentially broadens understanding of the extent 
of Federal CWA jurisdiction in waters of the United 
States, a topic of continuing importance as indicated 
by recent U.S. Supreme Court cases. The procedures 
for establishing Federal jurisdiction that have emerged 
from these cases stress the need for technical and 
scientific information about whether a “significant 
nexus” exists between upland waters and downstream 
navigable waters and their tributaries. Such a connec- 
tion could be based on evidence that the use, degrada- 
tion, or destruction of non-navigable headwaters 
demonstrably influences the waters covered by the 
CWA. 
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The results reported here are consistent with the 
notion that pollutant sources and hydrological and 
biogeochemical processes in headwaters are physic- 
ally and bio-chemically connected to the water-quality 
conditions in downstream waters of widely varying 
sizes, including navigable waters and their tributar- 
ies. Experimental studies of nitrogen transport in 
streams and rivers indicate that hydrological proces- 
ses in headwater catchments influence stream nitro- 
gen conditions by controlling the recharge of 
subsurface water stores and the flow paths and resi- 
dence times of water through landscapes. The 
dynamic coupling of hydrological and biogeochemical 
processes in upland streams further controls the 
chemical form, timing, and longitudinal distances of 
nitrogen and other solute transport to downstream 
waters. Headwater influences on water-quality condi- 
tions in downstream waters are likely facilitated by 
the high density of headwater streams and their high 
frequency of tributary linkages to the channels of 
higher-order streams in river networks. These nat- 
ural dendritic properties of stream networks play an 
intrinsic role in the delivery of nitrogen and other 
pollutants to downstream receiving waters from 
headwater locations throughout watersheds. 

Our application of a refined version of the source- 
transport model SPARROW illustrates many of these 
concepts. The results demonstrate the prominent 
influence of headwaters on the mean-annual flow and 
nitrogen conditions in streams of all sizes in the 
northeastern United States. We estimate that head- 
water catchments contribute a majority (~65%) of the 
nitrogen mass and water volume (''-70%) in second- 
order streams; these contributions decline only 
marginally to about 40% and 55%, respectively, in 
fourth- and higher-order streams, We also find that 
the downstream effects of headwater pollutant 
sources of nitrogen are generally very large in abso- 
lute terms in comparison to the effects of instream 
processing and long-term nitrogen storage in head- 
water streams, Nevertheless, the downstream effects 
of nitrogen processing and storage within headwater 
streams are still quite large in relative terms, ran- 
ging from about 40% to 60% of the magnitude of the 
relative effects observed in the headwater reaches. 
Moreover, because of the larger magnitude of nitro- 
gen loads in downstream waters, the magnitude of 
the change in loadings related to headwater processes 
is actually quite large in absolute units of nitrogen 
mass. Our assessment of the potential downstream 
effects on nitrogen loads related to significant chan- 
ges in land use or flows in headwater catchments 
indicates that the downstream nutrient loads change 
by approximately 50% of magnitude of the percentage 
of headwater reaches in which these changes occur. 
Thus, for example, major changes in nitrogen loads 


in a subset of 25% of the headwater catchments 
would be expected to change nitrogen loads by about 
10-12% in the waters downstream of these headwa- 
ters. In view of the comparatively larger headwater 
flow contributions to downstream waters, we would 
anticipate generally larger downstream effects on 
mean-annual streamflow in response to major chan- 
ges in the land use {e.g., pervious cover) or channel 
properties (e.g., channelization, water velocity) in 
headwater catchments and streams. 
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hi f.Cv.1 Vr Summary 


of rivers, lakes, and 
iL o i^’tn !.'• bnm a myriad of small 
11 sc ! i! ' n. i!i\ so small they do not 
1 oiiy Vt! these headwater streams 
! Jn exert enttca! miluciie’cs on the char- 
rm waters. The nat- 


i li p oesssu thrr <xeui in .such headwater 
systems ociieiit nutuans tyv mitigating Hootiing, 
maintaining water (]uality and ejuantity. rccyding 
nutrients, and providing habitat for plants and 
animals. This p.tper .summarizes the scientific 
basis for underscanding that the health and pro- 
dtietivky of rivers and lakes depends njx>n intact 
small streams and wetiancis. .Sittce the initial pub- 
lication of this document in 2003, scientific .sup- 
port for the importance of .small streams anil 
w'etlands lia.s only increased. Both new research 
findittgs aiui special i.s.sues of peer reviewed scien- 
tific journals have further csiablished the coiukv- 
tiofis between headwater streams and. wet]and.s 
and dowrtstream cco.syste.ms. Selected rcierettccs 
■are provided at the ettd ofhhe document. 


Historically, federal agencies, in their regula- 
tions, have interpreted the protections of the 
Ciieari Waic-r Act to broadly cover waters of tlte 
United Stares, including many .small .screams and 
wedands. Despite this, many of tlu'.se eco.sys- 
tems have been destroyed by agriculture, min- 
ing, development, and other human activities, 
-Since 2001, court ruiing.s and administrative 
actions have called into question the extent to 
which small srrea.ms and wetlands remain under 
the protection of the Clean Water Act. federal 
agencie.s\ Congress, and the Si.iprcmc Court have 
all weiglied in on this i.ssut:. Most recently, the 
Supreme Court issued a confusing and fractured 
opinion that leaves small .st.reams and wetlands 
vulnerable to pollution and destruction. 



Wc know from locaJ/r^ona tiall, or 

headwater, streams make up at Last bO p,..iv,v nc of the 
nations stream netswrk. Howt'vt't, .scicittisis’ abilidt's 
to extend these local and re^otul. studies to pix>vidc 
■A .national perspective ak irinderixl by tlic absence of 
a compreltcnsive datalra.se that: catalogs the frill 
extent of .streams In the United States. The ropo- 
grapiiic maps mast oommonl)^ itscd to trace stream 
netwotks do not ^ow most of the nation’s iictidwa- 
ter streams and wetlands. Thus, such maps do not 
provide detailed cnot^^i infr)rmation to serve tis a 
Irasis for sn«m protection and management. 

Scienti.sts often refer to the ijcnefrc-s fu.i{nans 
receive from the natural funeviosung of ecosystems 
as eojsv’stem services. The special physical and bio- 
ti^ical characteristics of intact small streams and 
wetlands provide natural Hood control, arhaig;e 
groundwater, trap sediments and polluiion from 
fertilizers, recycle nutrients, create and iviaim.i.in 
biological diversity; and sitsrain the biological pro- 
ductivity of downstream tfvers, !ake.s, and estuar- 
ies. These ecosv’stem services are prox'ided by 
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,sc;isf)n;ii as well as perennial streams and wetlands. 
lAX-n when such .s)’'stem.s have no visible overland 
connecriorts to the stream network, small streams 
and wetlands are usually linked to the lac^r net- 
work througlt groundwater. 

Small streams and wetlands offer an enormous 
array orhabirar.s k>.r plant, animal, and microbial 
Hie. Such small fi’eshwaccr systems provide shelter, 
food, protecciofj from predators, spawning sites 
and nursery areas, and travel corridors thjough the 
iandscajH;'. N4any species depend on small streams 
and wetlands at some jxrint it) their Hie history. A 
recent literatuie review documents the significant 
tonrributitin of headwater streams to bitxliversity 
of entire rivi;r networks, showing that small head- 
water strcatTis tliat do not appear on most maps 
support over 290 laxa, some of which are unique 
to lieudwaters. As an example, headwater streams 
are vital for maintaining many of Americiis fish 
species, inciuditig trout and sjilmon. Both peren- 
nial and scii-sonal streams and w'etland,s provide 
valuable habitat. Headwater streams and wetlands 
also provide a rich resource base that contributes to 
the [U'cxiuctivity of both local food webs and chose 
farther dr>wnstream. However, die unique and 


diverse biot.i oi iK.ni” Uls •- uni 

imjicriled. nuni.m 'noui-Ld i.) -.ui-t. 

waters, including hHi '.g mk-iihs ''•■J lu-.LiciK. 
w'ater pollution, and ib,' Hunivlu^i.on oi ixuri, 
species can dinupol'. i'k I'l'iioLki] di'-tisn.\ 
such small freshwaici swrcpu. thccw ikoa'ii.,-t 
ing downstream rivets ami srreanis, 

Becau.se sm.tli sue.ims and .’.u dx sonx-. 

of die nations fiexh v-.ueo (.h.ingC' ii'it 
these headvv.iicr sisicnw .itkv! ^n-uni,, l.iL,.'', nui 
riven! dowastrcim. land-usceh.in;,;,-' lo ilx 
of small sucunis and vscLl.uuis ,-in iiiipiii di n.i: 
ura! fi-inctions of mkH he-iJwau-i svirern'. t ii.iUgLk 
in surroiuiding vegccation. tieveloprncru thar pas-cs 
and hardens soil suriaces. and the iota! cliniination 
of some .small streams !'ciiuc.’c,s the iunouru of rain- 
water, runoff, and .snowniei! the .stream mawork can 
alisorb before flooding, 'llic increased volume of" 
water in sm;ill svieams ssrouvs stream channels, 
cltanging them in a \va\- that promotes funher 
fiotxiing. Such aitered channels have bigger and 
more frcc]uenc fioexis. The aiveiyd. cliannels are also 
less etfix:civc m leth.iiging gixxmdwater, t.rap[>ti.ig 
sediment, and r<.x.yciing rnurieius. As a resulr. 
d<.wnstream lakes and rivei's have {looix’r water tjual- 
hy, less reliable water (low.s, and less diverse luiuatic 
life. Algal bloom.s and fish kill.s t:an bccxitne more 
eonunon, causing proiilerns for commercial and 
5[.iort fisheries, lilccreational itses may be compixi- 
inised. in addition, ttur excc-ss stxiinieni: can be 
costly, ree^uiring additional, dredging to clear naviga- 
riiinai channels and harbors and increa.sing water fil- 
tration co.s(s .(x>r munie!palitie.s and industry. 

The natural processes that occur in small .srream.s 
and wetlands provide A.mcricai.i.s with a hos-t of 
iKinefits, inclutling fknxl control, atlequaie higli- 
qualiry w'ater, and habitat foi' a variety <if plants and 
animals. ,Scientifi.c research .shows that heaitliy 
lieadwatcr systems arc ci'idcal to die healthy func- 
tioning of downstream .sr.ream.s, rivers, lakes, and 
estuaries. lb pixivide i:he ecosystem service;; that 
sastain the health of our nation’s waters, the hydro- 
logical, geol(.)gical, and biological characteristic.s of’ 
.small streams and wetlands require protection. 
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Introduction 


O ur nations riven;, from rhe Shenandoah 
ic> ihe SacraiTiento. owe tireir ver)' exis- 
icncc to the sccmiiiglv' in.signihcani' rivulets and 
seeps that scientists cai! headwater streants. 
AJiliough 1 9 " centurv explorers ofven searched for 
ihe headwaters <tf rivers, the binhplace of most 
risers cannot be pinpointed. 'I'he origins of rivers 
arc manv anonymous unv riils that can be strad- 
died bv a 1 0-ycar-oid child, and no one trickle can 
re.isonabiv be said to be “rhe" start of that: river. 
Rather, rivers arise from a tterwork of streamlets 
atid wetkuuls witose waters join together alx»vc 
and below ground as they floxv dowtistrcttm. As 
other rributacie.s join them, creeks grow larger, 
evenmally camitig tin; title "river.' .1 he chanicter 
of any river is shaped by the t|u:sihy ;uid tyjte of 
the numerous tributarie.s rhai flow into it. Each of 
the tributaries is, in turn, the creation of tlie 
upstream waters that joineti to Ibrm it. 

'I'he ultirnate .sources of' a river often appear 
insigitificxiru. They could be a dri/7,le of'simwmek 
that rim.s down a. .mountainside crease, a .srnal! 
spt.i.ng-red pond, or a depressii.)n in the ground 
that fil.!s wit:h water after every rain and (.tvcrflows 
into the creek bektw, Such water ,soi.irte,s, which 
scietitists refer vo as Iteadwater strcam.s and wet- 
lands, am often umtarned and rarely appear on 
maps. Yet the health of these small streams and 
wetkinds is c.ri Eic;:i! to the heah.lt of the entire rivxrr 
network. The .rivers and la.ke.s tiownsci-eam from 
degraded iteadwater strca.ins a.nc! wetlatids niay 
have less c:o.nsi,stcnt How, nu.i,sance algal growth, 
m<jre frequent avtd/or higlxn- fksods. j;H>c>rt;r water 
t|ua.iiiy, and less tiivcr.se flora and fauna. 

liistoricaliy, federal agencies, in their regulations, 
have interpreted the [>rotectio.ns of the Clean 
'Water Act to cover ail the waters of the United 
States, including small stretmes and wetlands. 
More recently, federal agencies attd the c(M.jrts have 
extinrined wlietltcr .such streams and wcdantl,s 
merit protccdon, In januar)-, 2(K)3. the U.S. 
F,nvirr)rimcntal I’ixstection Agcrjcy (KPA) aiul die 
U.S. Army Corps of Engineers announced an 
“advance fjorice of proposed rulemaking” to solicit 


public comments on whether atid how to exclutk; 
“isolated, ” intrastate, and non-navigabie waters 
from the scope of the Clean Act. Mans 

small streams and wetlands, including headwaser 
streams, could fall into one or more of those cate- 
gories. \vdiiie the proposed rulemaking was with- 
drawn, the agencies memwhile insemcred their 
held staff not to enforce the law to protect such 
waten:, sometimes requiring ca,se'b)''Case approval 
from agency headquarter before enforcing the 
Act. The result of this policy' guidance is that 
thoasands of our nations w'aters have been denicti 
protections under the Clean Water Act. 

More recently, the Supreme Court i.s.sucd a splin- 
tered decision in two casc,s {Hjipttnoi and 
Carahell) about the scope of the Clean Water Act 
chat leaves small streams and wetlands vulnerable 
to further loss of protections. Although there is 
no m,ijority support for diminishing rhe ('lean 
Water Act’s application to wetlands and streams, 
the Courr's ruling creates additional uncertainty' 
as to which waters remain protected. "I'he ru.li..ng 
places a burden on the BiPA and the C.!orps of 
Engineers to show that upstream waters liave a 
'significant nexus” to downstream Wald's. I’he 
“case-by-case” an.alysis recjuired creates extra lay^- 
ers of work to prove what wc already know scicn- 
lifically: water fiows downstream and bodies of 
water are integrally connec;red with each other. 
There is grear concern that this decision will lead 
to more confri,sion and legal <;hallcngc.s and. a loss 
of protection for many of our nation’s waters. 

Small streams .and wetlands provide crt.jciai link- 
ages between aquatic and terrestrial ecosystems 
and also between upstream wacers'lieds and tribu- 
taries and the dowmstreara rivers and lakes. Since 
the initial publication of tins doaimetu in 2003, 
scientific research has continued to lx.>!srci' the sig- 
nificance of these connections. Based on the most 
recent research, this paper summarizes the scien- 
tific basis of understanding how small ssrearns and 
wetlands mitigate Hooding, maimaiii water qual- 
ity' and quantity, rccy'de nutrients, create habitat 
for plants and animals, and provide other benefits. 


"Trit River itself 
HAS NO BEGINNING 
OR END. In its 

BEQINNINfS, rnS NOT 

YET THE River; IN ITS 

END, IT IS NG LONGER 

THE River. What we 
CALL THE HEADWATERS 
IS ONLY A SELECTION 
FROM AMONG THE 
INNUMERABLE 
SOURCES WHICEI 
FLOW TOGETHER TO 
COMPOSE IT. At WHAT 
POINT IN ITS COURSE 
DOES THE Mississippi 

BECOME WHAT THE 

Mississippi means?" 

T.S. ShoJ: 
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Puget Sound area of 
Washington. Photo courtesy 
of Washington Trout 

CentenA primary headwater 
stream in arid Cienegc Creek 
Preserve, Pima County. 
Photo courtesy ofAricona 
Came and Pish OMsion 
Right: A primary headwater 
stream in Athens County, Ohio. 
Photo courtesy of Ohio SPA 
Bottom: Diagram o^sfreom 
orrfers a stream system. 
Image created by Sierra Club, 
based on F.PA graphic. 


Human (Beings Depend on 
Functioning Headwater 
Stream Systems 

M»m;m civili/ations and economies are uiti- 
marcly based on the products and processes of 
the naiurai world. While frequently hidden from 
view, some of the processes integral to the ftinc- 
lioning of ecosystems - such as the purification 
of water atid tire processing of waste - are crucial, 
to human well-being. Scientists often refer to the 
benefits humans receive from the fimetioning of 
n.atur:tl ecosystems as ecosystem services. 


The natural processes that occut in incaci head- 
water streams and wetlands aifect the qtianriry 
and quality of water and the timing of water 
availability in rivers, lakc.s, s^scuaries, and 
groundwater. For exantplc, the upper reaches or 
stream networks are important for storing water, 
recharging groundwaver, and reducing the inten- 
stt)’ and frequency of fiood.s. Stream and weriatui 
ecosystems also process natural and human 
sources of mitricnr.s, such as those found in 
leaves that fall into streams and those that mav 
flow into creeks from agriculrura! tieids. Some of 
this processing turns the nutriems iruo more 
biologically useful forms, Other a.spccts of the 
processing stores nucrierus, thereby allowing 
their slow and steady relea.se and preventing the 
kind of short-term glut of .nutrients that can 
cause algal blotitu.s in d.ovvnscre:.!.m rivei-s or lakes. 

The Extent of U.S. Headwater 
Streams is Underestimated 

R>i- many ptxjplc, beadivater sti-earn brings to niind 
a small, clear, ic)’-coid, heiivily-sliadetl .st.!X'am that 
tumbles down a steep, bou!dcr-.filIed cha.nnei. 
Indeed, there arc tliousands of miles of si,icb shaded, 
moutnainoifs heild^vatc^ stsearris in the Un.iTcd. 
Starc.s. But the ter.nT “headwarer’'' ciicompasses 
many othci' type.s ofsmali strca.ms. Ideadwatci's' ca.n. 


TYPES OF STREAMS 

■'■AhyforteidyerdypisaiiKb'as.'seyefialidiffifefenf^^ 

elal.v:mqhfhs:';.''dutih.g':th'ft.:iye3rfrsuch;lssi:Stf^afo 
. snowmetti:'ahd:ep/3ett?erdfstreamsdhat;RdW:;«t'th^; w 
faceyohiyfpefiodical'ly^fosuajly.'iiid^pqhs^i;^ 
ralhsfdfihi'iAlldheseitypesbfisfrfe^sfrahyi^ithe^ 

One. way: sciehtlstsfoiassify; streafos.'^^ 
systeni/. whidihassigrti stteainsy, 3 huntber depend 
u.pbn: t|^ir:ibitbi.)bh:.ihdhe. nbtwork's branching pattern. - 
The.fet'm.irero-Ofd^'rs^ fofefrto swales: hbllows.that; 
iack. distinct stream.banks but stiU serve as important. 
c:6r>du|ts . bf ytfatensedirnentnutriertls, and other matetiafs diMSgfraW 
storms; .and.;snowmelt. Such zerp:order stieamS'.are integi^.'pa'i^fof' 
stream networks, first-ordst streams are the smaliest ,d^hct;:cHahh^sr, 
the rivulet of water that flows, from a hillside spdhg, and ^rnsajd^'h- 
net is ia firsi-esrder stream. Second-order stream^ ate formed- when- hwo 
first-order cltanneis combine, third-order, 
combination of two second-order streams.3nd'^'C^''--:''-f''-'.'h--;-: 


The term.heodM'owrsrefers.tothe'smailestsiresms'ihfrhemeivvortc::' 

;Sc!bntisfr;bften;use-the':term-;i^3dv^tersytb;fbfef;tp;i^foyf;fi^ 

i;«:ondfordef;sfrebms;'-'^i%half;bf'th;€.;tptbi:deh^fob^.;t^^^^^^ 

■ irt .a .stream, network can be -first-order; stream.‘i. :St.tch . 
frmail;-h^dwat^;'str.eamsfran:jbih''^:fi\^f;.SySte 
point aiong.-the network,. Sdv a 'fourtfi-ord$f-:streiim: 
resulting from the upstream merger of many first-, sec- 
ond-, and thirdforderstreamsim'ay.fiawthi'ough-afbfT:; 
est and he. joined by'enother'.firsfrorder^streaVn -that 
mearuiers outbf ^;n^'rt:^;tfrafrhy hiBadp^ 

Sometimes resource managers define a . stteam basHd ofT.. 
the SIS' of its watershed, the lend area that drains into the 
sfream. Rw example, Ohio's fiPA defines neaewatet streams as thos,e 
. thatdrain an area 20 square miles or snia fe*- Such a ic-finstror> .ncluaes 
; firetry second-^, and often third-order streams. Other managers suggest:. 

headwater systems can be defined as those tiavinci watrtrsnaos of 
f^rtt^'onesquarekifometer.adefinitiorjthatwoufdgef- i , e; 
qhfyffet-ahd second-order streams. For thepurposes of this paper,We 
cwi^der^^.firsRand seaMidorder streams as headwaters. 
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be iiiitTmuicjii sircam^ rhar llyw b.nefly wiien snow 
ruli^ .'I I'i.-i i.iiii, ['111 sbii.sk 'u dr>' times to 
[xxoi,!.' uutnxiuai ix nk t.lloJ \Mui water. Desert 
ht. !iiu Tfc; •Heap's .. in .a isl runv a spring and run 
.iKs.i t'cii-. ,1 UM husiilft-d yards befi:)ie dis- 

appe pnn; imo the sand. OtI'ci spiiiig-fed headwa- 
xrsi.ons,!in ixa' 'saxi atih sieaiiv amperaturcand 
fivnv oiiu! •ii.ivxati.rs originaie in marshy 
iiHMilnv.s hlioi sMtli 'luj^pish t(. i-coiorcd wsitcr. 

\'' i-oniP'i. hi n^!\e suuK has been conducted to 
iliL isiU c\ctni <;1 srieanis m the United 
5i<ii\cvci, on ifjc basis of available maps, 
s^knii'fs h.isi' csitni.ircd ih-if tiiese smallest 
sffivn's ;,illvd lirst- ind ,(\nii(i-<)rdcr streams, 
u pi^ ,;b,)tic three -tjuarters of the total length 
iif stte.'ni and river clrannchs in the United 
.Stares. 1 he actual proportion may be much 
higlicr hecau.se this estitiiate is based on the 
streaui networks .shown on rhe current U.S. 
Geological Survey (USGS) topographic maps, 
which do not: show aii headwater strcxtms. The 
absence of a comprehensive .survey of U.S. 
si'rcnm.s hindens our abtiity ro e.stimare the 
nationwide iinpoitancc of the,s-c .sy.stem.s; it also 
indicare.s our need, ro better understand them. 

.Si:udie.s including field surveys of stream channel 
networks have foiiiid fa.i.' tnoix" headwater .streams 
than are indicated on US(.iS topographic maps. 
I'or exatnple, an on-tihe-ground .survey of stream.? 
in the Ghatt(.H>ga River waver,shed in lite soirchern 
Appalachian Mountains found thousands of 
strcatris not show.i:i o.v.i UfiGS copt^rafdnc niaf>s. 
.A.p[>roxim:i.teiy otie-fifrh or le.ss of the aciuai 
streatn netvvmk was shown ini the USGS .maj:). 
’.I'he .missing streams were t.h.c .smalier oties - the 
Iteadwaiers and otlter small .streams and wetlands. 
Sitni].ar discrepancies have been found at the state 
level. For example, Ohio’s Environmental 
Protection .A.gc!tc)' found that the st:att's primary 
headwater .srream,s, although generally absent 
from USGvS tf)pographic map.s, co.mprisc tnore 
dian 80 percent of the total length of the .state’s 
screa.ni.s, .Evcti when small streams arc ott the map, 
they are sometimc.s mi,sclas,sified: a large number 
of C..)liio ,strt;ams shown as intermittent on copo- 
grafiitic t7iap.s are ;K:Tua!]y perennial 

Intatit .streajT? networks ctrntain .streams that flow 
)feat-rout!ti and otiicrs dtat flow only pan of the 



time. Cilompared with the humid-iegion examples 
above, stream and river networks in arid regions 
have a liigher propK>rti<>n of chann.els that fl(^w 
intermittently. For example, in Arizona, most of 
the stream networks - 9b percent by length - are 
cltcssified as ephemeral or intermittent. 

Thus, regional calcitiations on the exteitt of-small. 
streams grounded in solid evidettcc show the.se 
streams to be underestimated by existing invetito- 
ries and maps. But actual measuiymcnts are not 
available for the whole nation. Moreovei', the 
topt^aphic maps commonly u.sed as catalogues 
of stream networks are not detailed enough to 
serve as a basis for streim management and prtr- 
tection. TTe very' foundation of our nation's great 
rivers is a vast network of unknown, utmamed, 
and underappreciated headwater streams. 


Top: Sycamore Creek /n 
Arizona, an arid stream dur- 
ing a dry period. Photo 
Courtesy of Nancy Grimm 
Center; Sycamore Creek (the 
same stream} after a winter 
storm. Photo Courtesy of 
Nancy Grirr>m 
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Existing tools for cataloging 
iJ.S. wafers generally omit a 
large proportion of 
theheadwciters. In this 
illustration of Georgia's 
Etowah giver Basin, 
National E!evatior7 Data 
rfefo//s, in red, the approxi- 
mately 40 percent and 60 
percent of headwaters not 
captured by standard cata- 
loging methods. Diagram 
courtesy ofBJ. Ereeman, 
University of Georgia. 


h Hiwsr Baam Streams at Three Resolutions 




Small Streams Provide Greatest Connection Between Water and Land 


Within any intact stream and river network, 
headwater streams make up most of the total 
channel length. Therefore, such small streanw 
offer the greatest opportunity for exchange 
between the water and the terrestrial environ- 
ment. vSmall scream.s link land and water in sev- 
eral ways. As a stream flows, it links upstream, 
and downstream portions of the neewode. In 
addition, water flows out of and into a channel 
during events such as floods and nmoff from 
rai ftstorrns. Fioodwaters and runoff carry various 
materials, ranging from insects and bits of soil to 
downed trees, between land and a channel. 
Much exchange between land and xvatcr occurs 
in t}\c transition tone along edges of stream 
channels, called the riparian zone. 

'^'iucr and land also meet in saturated sediments 
beneath and beside a river channel, a region 
w'hich .scientists call the hyporheic zone. Stream 


water flows within the stream channel and the 
hyporheic zone. It i.s in this zone, where scream 
water makes its most intimate contact with the 
channel bed and banks that much of a stream’s 
cleansing action and nutrient prtKe.s.sing occurs. 
This zone is also where groundwater and suriace 
water come into contact. 

Ecological processes that occur in hyporheic 
zones have strong effects on sirearti vvatci: quality. 
River.s with extensive hyporlieic zones retain and 
process nutrients efficieniJy, which has a positive 
effect on water quality and on the ecology of the 
riparian zone. Scientifle research is iliuminaring 
the importance of .maintaining connectivity 
bens^en the channel, hyporheic, and riparian 
components of river ecosystems. When hv.iman 
actions, such as encasing streams in pipe,s. sever 
tho.se connections, die result is poo.tcr wat:er 
quality and degraded fish habitat down.stream. 


© 
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Wetlands Ha¥e Hidden 
Connections to Streams 

tianclv are also key 
ciwiLjrk of rivers and 
(. I \l'i" \ i' <.1 --u h as rnai'shcs that bor- 
.•ioiis connectioiis to 
^ \ ir^ t > 1 ^ VI V t ! inds, however, seem ctir 
1 II txiio SI L HI p '\s«i ' s 6vjt (bat appearance is 
thc'r documents that 
wciluvi n 1 itc afcriui u> as "isolated” are 
lun li.sJ u hi! h!'.' both hydrologic and 
I I 'K ! I h igt ^ to jquaric systems, and 

thip ,re o is yt-Ogi lohically isoiated'' and 

tt r MS,') 'k iMth rci iii-d 

\'s 'i.iu Hi. iimoM ihv t' s linked to stream net- 
H(' k ms oth^r tstri mds rhrough groundwater. 
I he hydrologjc itnkage depend.s upon the rare at 
which groundwater movas; water .seeping into a 
grave! aqaii'er caji rravel miles in a year, but water 
seeping into silt or clay m;iy crave! only seveni! feet 
in a year, There ate stvong biological connect.ions 
also: many aquatic and semi-aquade anitrials, 
tanging iir size from aquatic insects to raccoons, 
routinely move between land-locked wctland.s, 
strearnside wetlands, and stream channels, 
.'knimals often use dilTcrent: pans of the aquatic 
environment at different points in their life cycle, 
so groimdwate!' connections and iootl wel>s link 
many wetlancfs to laj'gci: waterway.s. Maintenance 
of biological diversity in wetlands is dependent on 
both the rciTcscriai periphery of the wttriancl and 
i:1k: coi'ritiors rltat: connect geographically isolated 
wetlands. A recent .survey foutui that 274 at-risk 
plant and animal species are suppiartcd by geo- 
graphically isolated wetlands. 

Evaluating these “hidden” connections that exist 
between wethnads arid regional aquatic cco,systems 
require.s an assessment of groundwater travel time, 
frequency vith which wetland.s are connected to 
s'urfacc waters, and home ranges of species that 
rct:|uire both wetkmtls and surface waters. 

A U.S. Eish and Wildlife Service study of wetlands 
in 72 areas within the United States found that 
svetlands without obvious surface connections to 
waterways are genei'aUy s.tnait itt area, but numer- 
OU.S. A!! six'h wedamls are dejaression-s in the 
ground tliat hold svatcr, whechci' from rainwater. 




snowmelt, or groundwater welling up to the .sur- 
face. Each rt^ion of the United Sufcs lias uniqtic 
types of depressionai wetlands, liphcmeral wet- 
lands called vernal pools occur in (iaitfnrnia and 
the Northeast: the prairie potliolcs beloved by 
ducks ajid other waterfowl dot the l-Tpct 
Midwest; and Carolina bay^, cypress i'hiiuIs. and 
grass-sedge marshes occur in the Southeast . 


Top:A i/imalpoolin 
Massachusetts Ipswich River 
Basin during the dry phase in 
summer. Photo courtesy of 
Vernal Pool Association 
Bottom; The same Ipswich 
River Basin vernal pool inun- 
dated by fall precipitation. 
Photo courtesy of Vernal 
Pool Associatlor\ 
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Small Streams and Wetlands 
Provide Beneficial Ecosystem 
Services 


A headwater stream 
channel near Toledo, OH 
relocated to accommodate 
development. 
Photo courtesy of 
Marshal A. Moser 


atiiral processes that occur in small 
-1. ^ streams and wetlands prosade humans 

with a host of benefits, including flood control, 
maintenance of water quantitj’ and quality, and 
habitat tor a \’anec\^ of plants and animals. For 
hcatlwater streams and wetlands to provide ecos\^- 
tcm sers’ices that sustain dte health of our nations 
%vafcrs. the hydrologiail, geological, and biologiral 
ct>mponents of stream networks must be intact. 

Small Streams and Wetlands 
Provide Natural Flood Control 

Floods arc a namral ifkn of e'er,’ river. In rimes 
pa.si, waters of the Mississippi River routinely over- 
to[>pcd it.s banks. Fioodw'acers carried the sediment 
and nutrients that made the Mississippi Deltas soil 
particularly suitable for agriculture. But floods can 
al.so dc.sr.roy forms, houses, roads, and bridge.s. 

"When snjall streani.s and wetlands are in their nat- 
ural state, they absorb significant amounts of rain- 
wtitcr, runoff, and snowmelt before flooding. 
However, when a land-scape is altered, such a.s by a 
land-slide or large foa-st fire or a bousitig develop- 
tnettr. rh.e runoff can exceed the absorption cajxic- 
iry of small streams. .Moreover, the ptrwer of 
additional water coursing through a chiumcl can 
dtange the cliannel itself. Humans often alter both 
landscajx: aird stream channels in waj's that result 
in larger and more .freqttent .floods downstream. 

.A key feature of streams and rivers is their shape. 
Unlike a concrete drainage ditch, a naiura! 
strcamlx'd docs not present a smooth surface for 
water flow. Natural streambeds are rough and 
bumpy in ways that slow the passage of water. 
Particulariy in small narrow streants, frialon pro- 
duced by a stream’s gravel bed, rocks, and dams of 
leaf litter and twigs slows water as it moves down- 
-streani. .Slower moving water is more likely to seep 


into a .stream's natural water storage systcin-its bed 
and banks-and to recharge grounclwarer. Slower 
movirjg \vaK:r also has less pi>wer to erode stream 
banks and carry sediment .md debris dcnvnstream. 

In watershetis that are not carciul]}’ pr(.>tected 
against impacts ol Sand development, .stream chan- 
nels often becoittc enlarged and incised from 
ijicreased runoff. Changed channd.s send water 
dtwnstrcaitt more quickly, resulting in more 
flooding. For cxamplt:. aficr fore.sts a.nd prairies i.n 
Wisconsin watersheds were converted to agricul- 
tural fields, the size of tlood-s increased. ’l'hi.s 
change in land tise had alccretl two parts of the 
river systems' equation; the amoLint of runoff and 
shape of the stream channel, {'ulciyttioit d.estrt)yed 
the soil's natural air spaces that came from wor.m 
burrows and plant ix)ot.s, Tlie re.su!ting collapse of 
the -soil caused more rainfall to run oifiriio streams 
instead ofsoaking into the groimd., Addirioitai si.ir- 
focc runoff then aheretl the stream cha.nnel.s, 
thereby increasing their capacity to carry large vol- 
umes of water quickly downstream, 'riicse larger 
volumes flow downstreartt at .much higlicr t'clociiy, 
rather rhait S'oaking into the streambed. 

Urbani-«irion has similar efl'a:t.s; paving p!'eviot.i,sly- 
vegccated areas leads to greater storm runoff which 
diangcs urbati st:ream channels and ultimately .sends 
water more qt.tickiy dowTtsi:rea.m. Covering the .la.nd 
with im[jcrmeab!e surfoccs, such as I'ooft, road.s, and 
parking lots, can increxse by several ti.n5e.s the 
amotint of mnofl' fiom a. rain-storm. If land uses 
change near headwater .streams, eftect.s arc fdc 
throughout the stream network, In an urban setting, 
runoff is charinckd into sco.nT3 .srtwers, which tlien 
rapidly discharge large volumes oihvacer into nearby 
streams. ‘Fhe additional water causes the scream to 
pick up speed, becau.se deeper water has less friction 
widt the strettmHxi, I'h.e fo.stcr the w'utcr moves, the 
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banks. Faster 

xLi li ^ c* 1 6 ill 1 !x:ds, chan^ng 

Is magnified 

ili'Mii I'l Kv. x 11 , 1 ! iiM IS it^ciyesvatef from 
i n < r i^i i-xs ! 11 V s oi sniall headwater 
t i ins V ! u sLiul 'i ! i,Ls ri mide near headw'a- 

s u h s i Ml u 1 I sici( (,f (he scream net- 

'v 1 k V ■,[ V. i k ' ^ t s 1 sit > ^ Sequent Hooding. 

\s I .s Ki_, ,(i( I urbiii./ed iuimans incen- 

111 ' i M MU s nt u il sru i'll channels by 

1 0 K Pk h n siM stmm sivvLfs 
i!id hi. iinU li ,.ond!HCs k'ihi.n 
I n 'mix cosidlli s j < suhst! 
u oi nil im rough hotif'nicd 
narura! stream channels. Hock! fre- 
quency increases ciownstreain. For 
example, three decades of growth in 
storm sewers anci {>aved sui-face,s 
around \X^'’aits Branch Crettk. 

N'laryiand more than tripled the 
number of floods and increased aver- 
age amtua! Rood sixe by 23 percent. 

Small Streams and 
Wetlands Mamtam 
Water Supplies 

Headwater systems piny a crucial role in ensuring 
a coi'irinua! flow of water to dowrisrrenm frcsliwa- 
cei: ecosystems, and U,S(..kS models .show that 
headwater .streams in the northeastern U..S. con- 
tribute 35 percent of mean annua! water volume 
fo fourth- and higher-order streams and rivers. 
Water in streams and rivers comes from several 
.sources: water held in tl'ie soil, j’unoff frt)m pre- 
cipitation, and groundwater, Water moves 
between the soil, streams anti groundwater, 
Wetlands, even those without any obvious surface 
connection to streams, are also ins'olved in such 
exchanges b)' storing and .slowly relea.si.ng water 
into stntatns and groundwater, where it later 
resurfaces at springs. Because of these interactions, 
groundwater can contribute a significant portion 
of surface flow in .streams and rivens; cc>nver.seiy, 
.surface waters can also reciiarge groundwater. If 
t:.onnections between .soil, water, surface waters, 
and gi'otuidwiiter are disrupted, scrcant.s, rivers, 
and wells can run dry, ’Jwo-rhircis of Americans 
obtain their drinking water from a water svrstem 
char u.ses surface water, 'i’hc remaining one-third 


of the population relies on groundwater .sources. 
The qualic)' and amount of W'acer in both of these 
sources respond to changes in headwater screams. 

USGvS estimates that, on average, 40 to 50 percent 
of water in streams and larger rivers comes from 
groundwater. In drier regions or during dr>' .sea- 
.sons, as much as 95 percent of a streams flow niay 
come from groundwater. Thus, the rechaigc 
process that occurs in unaltered headw'ater streams 
and wetlands both moderates dowmstream flood- 
ing in times of high water and main- 
tains stream flow during dry seasons. 

Headwater streams and werlands 
have a particularly important role to 
play in recharge. These smallest 
upstream components of a river net- 
work hav’C the largest surface area of- 
soil in contact with available w'atcr. 
thereb)’ providing the greatest oppor- 
tuniev’ for rcchai^ of gfourtdwaccr. 
Moreover, water level in headwater 
streams is often higher than the water 
table, allowing water to flow througli 
the channel bed and banks into soil 
and gfoundw'arer. .Such situations 
occur when water levels are high, such as during 
spring snowmelt or rainy .season.s. During dry 
times, the situation in some reaches of the stream 
rvetwork, parciculariv those downstream, may 
reverse, with water flownng from, cite soil and 
groundwater through the channel banks and bed 
into the .stream. This exchange of water from the 
soil and groundwater into the scrcant maintains 
str«im flow. How'cver, if land-iist: changts increase 
the amount of precipitation tltat runs ofl into a. 
.stream rather than soaking into tiu* ground, the 
recharge process gets .shon-circuited. This 
jncreastxl volume of stream water flows rapidly 
downstream rather than infiltrating into soil and. 
groundwater. The coiwequence is less overall 
groundwater recharge, vifliich often results in lass 
water in streams during drier seasons. 

Therefore, alteration of small streams and wetlands 
disrupts the quantity and av'ailability of water in a 
stream and river sv’stem. Protecting headwater 
streams and wreclands is important for maintaining 
water iev'els needed to support everv'Thing from fish 
to recreational boating to commcraal .ship craihe. 


"'AtTERATiONOF. 
. SMALL STREAMS . 
AmWETVAmS. 

: DISRUPTS the: 
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Small Streams and Wetlands 
Trap Excess Sediment 

Hcradwater sj’scems retain sediment. Like the flow 
of water, movement of sediment occurs through- 
out a river network. Thiis, how a watershed is 
managed and what kinds of land uses occur there 
have substantial impact on the amount of sedi- 
ment delivered to larger rivers downstream. 
Increased sediment raises water purificarion costs 
fo!' municipal and industrial users, requires exten- 
sive dredging to maintain navigational channels, 
and degrades aquatic habitats. Intact headwater 
streams and wedands can modulate the amount of 
sediment transported to downstream ecosystems. 

Runott from rain, snowmelt, and 
receding Hoodwaters can w^sh soil, 
leaves, and twigs into streams, where 
the various materials get broken up 
into smaller particles or .settle out. If 
natural vegetation and soil cover are 
disturbed by events and activities 
such as fires, farming, or construc- 
tion, ninoft increases, washing more 
materials into streams. At the same 
time, the increa.sed velocity and vol- 
ume of water in a stream cause ero- 
sion within the streainbed and 
banks themsclvc.s. comributing 
additional sediment to the stream 
system. Mtireovcr, the faster, fuller 
stream can carry more and laiger 
chunks of sediment further downstream. 

One study found that land disturbances such as 
urban construction can, at minimum, double the 
an>ount of sediment entering headwater stieatus 
from a watershed. A Lenitsylvania study shower! 
how, as a !6()-acrc headwater watershed became 
more urbanized, channel erosion of a quarter- 
mile srrctcii of stream generated 50,000 addi- 
tional cubic feet of sediment in one year-enough 
to fill 25 modcrarc-sized living rooms. In a non- 
urban watershed of the same size, it w’ould take 
five years to generate the same amount of sedi- 
ment. Such studies demonstrate that landscape 
changes such as urbanization or agriculture, par- 
ticularly widiout careful protection of headwater 
streams and their riparian zones, may cause many 
times more sediment to travel downstream. 


Excess Smi'v . \ V 
ECaXSY.S'P %ls < ("s' ' 

Keeping cxcos tm nu o'- ntixpoi i u 

rivers and likes ts ii v ^vo ^ i m 
small streams uui vs ri i ds u midv O -■ li 

ment mo%e-. hinlvr dn\ nst m n h lo i 

expensive probh m Kx) i h li. im ns l i I H 
up resetvcirs uai utlIs d cu 

commercal tod spot*- t!,h i ls h u ' u xl 
ation spots, h um 'qui il tu'ni us \ J du ' s,o 
ciated pimts ind tnimjh u' 1 niuviss \ i li 
filtration costs. 

Additiona! sediment damages aqu-atic ccost's- 
tems. Sediment suspended in the wa!;c<- nvakes ir 
murkier: as -a result, underwater 
plants no longer receive enough 
light to grow. Fish that depend on 
visual signals to mate may be less 
Hkciy to .spawn in murky water, 
thereby reducing fish populations. 
High levels of scdinuint suspended 
in watsT can even cause fish kills. 
Even as it settles to the bottom, 
•sedimeni: coniinu.c.s to cause prob- 
lems because it filLs the holes 
between gravel anti stones rhar 
some animals call home, smothers 
small organistTts that form t.he basis 
of triany fotxi webs, and can also 
smother fish eggs. 

Getting rid of sediment is expen- 
sive. For example, keeping Baltimore Harbor 
navigable costs $10 to $ 1 1.5 million annually to 
dredge and dispose of sediment the Patapsco 
River deposits in the hatbor. 

SMAU- blREAiViS ANl.) WEl’f.ANlX; 

Retain Si-dimi-ni' 

Ffcadwater streams and wetlands rypically trap 
and retain much of the sediment that washes 
into than. I'hc faster the water travels, the 
larger particles it: cait carry. ,So, natural 
obstructions in small streams-rocks, downed 
logs. Of even just a bumpy stream bottom-slow 
w'ater and ca.u.se sedimonr to sert:l.e out: of' the 
water column. Wetlands, whether or not they 
have a surface connection to a nearby stream, 
are often areas where runof} slows and stops, 


IntaM^dwater 
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Stream networks filter and 
process everything fra m 
leaves and dead insects to 
runoff from agrkislfural 
fields and animal pastures. 
Without such processing, 
algal blooms can ruin living 
cortditions for fish and the 
quality of drinking water. 
Here, algae overtakes a lake 
in Iowa. Photo courtesy of 
Lynn Setts. VSDA NRCS 


dropping any d<;bris the water may be carrying. 
Becau.se headwater streams represent 75 per- 
cent or more of total, stream length in a stream 
network, such streams and their as,s-ociatcd wet- 
lands retain a substantial amount of sediment, 
preventing it from .flowing into larger rivers 
downstream. 

Eve.t.t ephemeral st:.rca.ms can rctaiit significa.nr 
amounts of .sediment, Such .small headwater 
streams expand and cotttracr in response to 
heavy rain.s, During expansion, a stream flows 
over what wa,s a dry or damp sireambed. Most 
of the water at the leading edge of a growing 
stream, called the “trickle front,” soaks into the 
streambed and does nor carry sediment down- 
stream. .In a small watershed near Corvallis, 
Oregon, researchers found that 60 to 80 per- 
cent of sediment generated from forwr roads 
rravelc'd less than 250 feet downstream before 
settling out i.ri stream pools. Headwater streams 
can store sediment for long periods of time; 
re, search in Oregon’s Rock Creek basin found 
that headwater .stream.s could retain sediment 
for 1 1 4 years. 


Natural Cleansing Ability of 
Small Streams and Wetlands 
Protects Water Quality 

Materials that wash into streams include every- 
tiii.ng ffo.m .soil, leaves, and dead insects to runoff 
from agricultural fields and animal pasture. One 
of the key eco.system services th.at .stream itet- 
works provide is rhe filtering and processing of 
such materials. Healthy aquatic eco.systcms can 
transform narura! materials like animal dung and 
chemicals .such as fertilizers into less harmful sub- 
stances. Small streams and their associated wet- 
lands play a key role in botfi storing and 
modifying potential poilutants, ranging from 
chemical fertilizers to roitittg .salmon carcasses, in. 
ways that maintain down,strcam water quality. 

EXC'ESS NlfTflJKN'I'S CaIiSF. PRDBi..EM.S 

IN Rivers and L,\kf.s 

Inorganic nitrogen and phosphoni.s, the main 
chemicals in agricultural ferrilizers, are essential 
nutrients not just for plants, but for all living 
organisms. Howev'er, in excess or in the wrong 
proportions, th^e chemicals can harm natural 
systems and humans. 
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In freshwater ecosystems, eutrophication, the 
enriching of waters by excess nitrogen and phos- 
phorus, reduces w’ater quaiin- in streams, lakes, 
estuaries, and other dowmstream wateit>odies. One 
obvious result is the excessise growth of algae. More 
algae clouds previously dear .streams, such as chose 
favored by trout. In addition to reducing visibility, 
algal bIcKsms red'uce the amount of oxygen dis- 
solved in tile vv'ater, sometimes to a degree that 
causes fish kills. Fish are nor the only oiganisms 
harmed: some of the algae species that grow in 
euuophic waters generate tastes and odors or are 
toxic, a clear problem for stream svTWems that sup- 
ply drinking water for municipalities. In addition, 
incjea.sctl nitrogen can injiue people and animals. 
Kxccss nitrogen in rhe form called 
nit rare in drinking w-ater has been 


linkai to '‘blue baby disease" {methe- 
mogiohincmia) in infants and also 

: -“leHUDWATB! 

has toxic effects on livestock. 

. . .SrflE4AlSAiV£> 

WmANDS. ARE ^ 

.11 EA.l')\'C'A"PF.R S'HU-AMS 

T'ran-S!'OR,m and Store. Excrs.^ 


NUTRIF.NTS 

FILLED, MORE 

Mcadwutcr streams and associated 
wetlands both remin and transform 

FERTtLi^ER APPLIED 

exce.s,s nutrient-s, thereby prevent- 

.TOWRM.FiaDS'OS 

ing them from Traveling down- 
■stream. Physical, chemical, and 

■:--Mm5REACHES:^ 

biological proces.scs in headwater 

- ■AAmER:bdWNF-:: 

,strea.m.s interact to provide this 
ecosy.stcm .service. 



Compared with larger streams and rivers, small 
streams, especially shallow ones, have more 
water in physical contact with a stream channel, 
and thus nutrient particles are removed from 
the water column more quickly in small streams 
than in larger ones. New research on headwater 
streams has demonstrated that nicrace removed 
by headwater streams accounts for half of total 
nitrate removal in entire river basins. Rcmtjval 
of nitrate by headwater streams has reduced 
nitrogen export from watersheds in New' 
Kngiand. I'he nutrients that are not removed in 
headwater streams travel far downstream 
because uptake processes are les.s efficient in 
larger systems. Similarly, a .study of headwater 
.streams in the Southern Appalachian 
Mountains found that both phospho.nis and the 


nitrogen-containing compourjd aminonium 
traveled le.ss than 65 fee! downsrream before 
being removed fri)!!’, the wacei' 

In headwater streams and wetlands, more water i\ 
in direct cxmtaci with the srreamhed, where most 
processing takes place. Bacteria, fsingi and other 
mierwrganisms living on she bottom of a stream 
consume inorgaiue nitrogen and pho-sphoru.s and 
convert theot into Ic.s-s harmfui. more hiologicaiiv 
beneficial compounds. A nuuhcnuuical model 
based on rc.scarch iii 14 headwater srreams 
throughout the LoS. shows that 64 pcrcciu' of 
inorgiinic nitrogen entering a .small stream is 
retained or rr.ussformcd within ! ,000 yards. The 
rest of the nitrogen i,s exported dowastream, and 
models .sugge.st that 40% of the 
nitrogen in w-trers dovvnstrcan! 
originated in headwaters, 

Cdiannel shape also plays a role in 
rran.sforming excess nutrients. 
-Stadie-s in Pennsylvania have 
sitow.n chat when the (brest sur- 
rounding headwaters is replaced by 
meadow.s or iawn,s,, increased sun- 
light promotes grciwth of gras,se,s 
along stream banks. The gra.ssc.s 
trap -sediments, create sod, and nar- 
rovv tiic stream chatuiei. to one- 
third of the original width. .Such 
narrowing reduce,s t:.he a.!Tiount of 
screambed available for microor- 
ganisms that procc-ss nutrients. A.s a 
result, nitrogen and phosphorus travel down- 
stream five CO ten time.s farther, increa.sing ri,sk,s 
of eutrophication. 

Streams do nor hav'c to flow year-roiind to make 
significant contribution.s to water quality. 
Fcrtili/ers and ocher pollutants enter .stream sys- 
tems during .storms and. other rimes of high 
runoff, the .same times chat ephtrineral and inter- 
mircetu srreams ajc- most likely i:o havt; water and 
process niitrients. I'ederai, static and local pro- 
grams .spend considerable sums of money to 
reduce non-point source inputs of nutrients 
because they are a majo.!' t.[\reat to water quality. 
One principal federal jirogram, the IfPA's 319 
cost-share [vrograin. awarded triore t:hai.i S 1 .3 bil- 
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fkMnov.d in eight nordieasrern 
watersheds. Such snulies demon- 
srracc that riparian wetlands, espe- 
cially rho.se as-sociated with small 
streams, protect water quality. 

hVeu wetlands tliat art;' tiion.sidercd 
“isolated'’ are riot isolated front a 


' states and terri- wiping out entire headwater stream netwtsrks-. 

s)c point poliu- From 1986 to 1998, more than 900 miles of 
nmnent removal streams in central Appalachia were buri«i, more 
crmirtent screams titan half of them in West Virginia. 

cl c .e tffo t.. If headwater streams and wetlands are dq»raded 

•DCS from surlace or filled, more fertilizer applied to farm fields or 

■i:in wetlands have lawns reaches larger downstream rivers. I best- 

with the smallest larger rivers process exce.ss nutrients Irom fevtil- 

ti ranoving nutri- ivter much more slowly rhan smaller streams, 

t V miple, headwa- Losing the nutrient retention capacity of heati- 

cm ot ail wetlands water streams w'ouid cause downstream water- 

in four V4:rmonc lx>dies to contain higher concentrations of 

iod iliac wetlands nitrogen and phosphorus, A likely consequence 

anis ire responsi- of addiiionai nutrients would be the cotirami- 

land phosphorus nacion and eutrophication of down.srream 

stern rivers, lakes, estuaries, and such 

waters as the Gulf of Mexico. 


"THEAWLfrYOF 
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Natural Recycling in 
Headwater Systems 
Sustains Downstream 
Ecosystems 


water quality perspective. Recent 
research has provided addicionai 
evidence of rapid removal of nitrate 
in small, headwater wetlands and 
coiKluded that headwater wetlands 
offer significant water quality bene- 
fits. SciencLsts have detailed the 
ecological functions and geograph- 
ical distribution of “isoiated” wet- 
lands with an emphasis on their linkages with 
other aquatic ecosy.st.ems. Authors document 
i:h.ar these wetia.nd.s are not t.i-u.ly isolaied and use 
the term “geographically i.sola.ted weihvnds" to 
de,scribc wetlands that are .surrounded by terres- 
trial habitat, but. have both hydrologic and bio- 
logic linkages to regional aquatic .systems that 
provide <::lca.n water benefits downstream. 

As land i,s developed, headwater streams are 
often filled or channeled into pipes or paved 
waterway,?, resulting in fewer and shorter 
screams. For example, as the Rock Greek watcr- 
s.{5cd in Maryland was urbanized, more ch:m half 
of the stream charme! network wus eliminated. 
In even more dramatic fashion, mining opera- 
tions in the iT50unrain.s of central Appalachia 
have removed iiiountain tops and filled v^alleys. 


Recycling organic carbon con- 
tained in the bodies of dead plants 
and animak is a crucial ecosystem 
service. Ecological processes char, 
transform inorganic carbon into 
organic carbon and recycle oiganic 
carbon arc the ba.sis for every food, 
web on the planet. In freshwater 
ecosystems, much of the recycling happens in 
small streams and wetlands, witerc micrextrgan- 
istns transform everything frorti leaf litter and 
downed log.? ro dead salamanders intt) food for 
other organivsms in the aquatic food web, 
including mayflies, frogs, and salmon. 

Like nitrogen and phosphorus, carbon is es.sen- 
tial to life but can be harmful to freshwater 
ecosystems if it is present in excess or in the 
wrong chemical form. If all oiganic material 
received by headwater streams atid. wcrltmds 
went directly downstream, the glut of decom- 
posing material could deplete oxy'gen in down- 
stream rivers, thereby damaging and even killing 
fish and other aquatic life. The ahiliry of head- 
water streams to trarutform organic matter into 
more usable forms helps maintain healthy down- 
stream ecosystems. 


INTO MORE USABLE 
imMSHaPS 
mHTmriEALmr 
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liEADWrtiR ^s I REAM SYRi HM^ SiX?Ri- AND 
TRANJiRORM ExCuAS OkC^ANSC MAiTER 
intact headwater systems both store and process 
organic matter in waj’s that moduiate the release of 
t arbt)n to downstream lakes and rr-’ers. Headwater 
s}’SEems receh’e large amounts of or^nic matter, 
which can be retained and transformed into more 
palatable forms throu^ demmposition processes. 
ITtis organic matter is ansahing of biological origin 
tiiat falls into, washes into, or dies in a stream. Plant 
parts, such a.s l^ves, twi^, stems, arid larger bits of 
woody debris are the most common of these items. 
Amsthcr source of organic material is dead stream 
organisms, such as bits of dead algae and bacteria or 
i^odies <5i insects and even larger animals. 'Khste 
puKlucts of plants and animals also add oiganic 
carbon to water. Water leaches dis- 
solved organic carbon from oiganic 
materials in a scream and watershed 
like tea from a tea bag. 

Much of the organic matter that 
CMUers headwater systems remains 
there instead of continuing down- 
stream. One rea.son is chat the 
material often enters headwater 
-Streams as large pieces, .such as 
leaves and wtiwiy debris that are 
not easily carried downstream. In 
addition, debris dams that accumu- 
late in headwater streams block the 
passage of materials. One study 
found four times more organic 
matter on the bottoms of headwater ,strea.rn,s in 
forested watersheds than on the botcorn.s of 
larger streams. 

Another reason material stays in headwater 
streams i.s that food webs in small streams and 
wetlands process organic matter efficiently. 
Several sriidic,s have found that headwater 
streams are far more efficient at transforming 
organic matter than larger streams. For exam- 
ple, one .study showed that, for a given length 
of strea.m. a headwater stream had an eight- 
foh,l liigher processing efficiency than a fourth- 
order channel downstream. Microorganisms in 
headwater streiun systems use material .such as 
leaf liuer and ocher decomposing material for 
food and, in turn, become food for other 


organisms. For example, fungi that grow on 
leaf litter become nurririous food for invcric- 
brates that make ihcir homes on die bottom of 
a stream, including mayflies, .sroncflics and 
caddis flies, i'hese animals provide food for 
larger animals, including birds such as fly- 
catchers and fish such as crout. 

Hr'.D'A VTKR ,Svsir\ix i-i'D, Ua ■ ■ 
i'A OS:n! ; \:> 

Thc organic <.arl'ois ieic‘a%cd h,-ad\vH,i 
streams provides ke\ lood re.Mniri.e-, hn ds'-v,:' 
stream ecosv'sfcins. He.aiu.uei e‘.osy^(v■n's wnt 
tro! ihe form, quaiirv and riming of carbon 
.supply downstreatn. Alrhoiigb organic matter 
often enters headwaicns in large araounr.s, .such 
a.s when leaves tali m autumn or 
" storm runoff carries debri,s into the 
stream, those Icave.s and debris are 
processed tnore slowly. As a .resuh, 
carbon i.s .supplied to downstream 
food wttbs more evenly over a 
longer period of ti,rne. .i.'orm.s of 
carbon delivered, range .Inam di.s- 
.s'olved organic carbon that feeds 
microorga!i!sm.s to the drifting 
insects such as mayflies and midges 
that make ideal fi.sh food. Such 
in,seccs are the preferred food o.fdl.sh 
such a.s iroLiE, char, and. .salmon, 
One study estimated that ftshless 
headwater streams in Alaska export 
enough drifting insects and other inven:ebrate,s 
to support approximately half of the fish pro- 
tiuction in tlown,strcam waters. 

Processed organic matter from headwater 
streams fuels aquatic food webs from the small- 
est streams to the ocean. Only about half of all 
first-order .streams drain into second-order 
.streams; the other half feed directly into iarger 
screams or directly into estuaries and oceans, 
thu.s delivering their carbon directly to these 
l.arger ecosystems. 'T'hc health a.rKl productivity 
of dowascrcarn eco.sy.$tem.s depends on proce.s.sed 
organic carbon — ranging from dissolved organic: 
carbon to particles of fungus, and leaf litter to 
mavHics and stoneflics-delivcred hy upstream 
headwater systems. 
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Headwater Streams Maintain 
Biological Diversity 

' ' 'K! ; ) \ 1 Csi 

He uK' Ki lit j' )ha''i\ Dutsi var- 

. 1 ’ t ill d >{ 1.1 I'.sbi’.dJs; they iange 

'icin \ .uM Siunts iiiniiiSir.o; down steep, 
'id.'iKi 'ii,d ill ro ourf!(ms from 

u sell s't'ig'' di’i- HiikU dloni’ a sv.jch for a 
s''on >h^ I’lc. iK'i'ic disjppcanng mto the 
sand. As such, headwater svstems offer an 
'oini HIS ai o ot Dth([a'% lor plant animal 
and microh.!al lire. 

’! tus variation is due tti regional dilferences in 
climate, geology, land tt.se, and biology-; For 
esampie, streams in iimc.sjonc or sandy regions 
have very steady flow regimes compared ssdrh 
those located in impermcabie .shale or clay 
soils, Planes or animals found only in certain 
regions can ttiso lend a distinsveive character to 
headw-arer streams, Rstgionaiiy important 
riparian plants, such as alder and tamarisk, 
exercise a strong influence on headwater 
streams. Headwater streams in rcgion,s with 
beavers are vastly different from those i.ri 
region, s without beavers. 

Environmerua! conditions change throughout a 
stream network. In wsa regions, streams grow 
larger and have wider channels, deeper pools 
for .shelter, and more permanent flow as they 
rrtove dowitstrearn. In. arid iegi(.>ns and even 
humid, regions during dry periods, headwater 
streams may become smaller downstream a.s 
yvater evapoi.‘atc,s or soaks into a streambed. 
Bccau.se marked changes in environmental con- 
dirion.s can occur ovs'r very .short distances, 
condiiion.s required by a headwater 5pccic.s may 
exi.st for as li.ti:!e a.s .100 yards of stream. 
Consequendy, ioca! popub.tion.s of a species 
may extend over just a .shorr distance, particu- 
larly in spring-fed hcadwace.r.s with sharp 
changes in env.(tonmental cotuiitions along the 
length of a stream. 

With thi,s variety of influences, headwater 
.screa,m,s present a rich mosaic of habitats, each 
with it.s own characteristic communiry of plants, 
animals, and microorganisms. 




He-^dwati-r .Sy.s'fbm.s Support a I.)i\'rrsf 
Array 01- Animai..s and Plan'T'-S 
Although there has never been a complete inven- 
tory of the inhabit-anrs itt even a single headwater 
sxream, much less surveys across tnatv)^ types of 
headwaters, a recent review of existing literature 
highlights rile .significant biological connections 
between headwater streams atid downstream, 
ecosystems. The rey'iew found that small headwa- 
ter .streams that do not appear on most map.s can 
support over 290 taxa, some of wliich are unique 
to headwaters, thus emphasizing the significant 
contribution of small streams to biodiversity of 
entire river networks. 


Re/oiv.- The venustaconcha 
eWpaiformis, a peorl mussel 
assodated with Midwestern 
headwaters, is threatened 
with extinction. 
Photo courtesy of Kevin 
Cummings, Ulinois Nature! 



ft:A hydrobiid snail 
jlopsis robustal found 
headwaters of the 
River in Wyoming, 
courtesy of 
bert Hershler 

r: Caddis flies and 
aquatic insects spend 
their larval stage in 
streams, feedmg on the 
algae, vegetation and 
decoying plant matter. The 
Brachycentris, a caddis fly 
found in Iteadwater 
streams of .eastern North 
America, constructs a 
protective case out of twigs, 
leaves end other debris. 
Photo courtesy of 
David H. funk 

BonomtAinerlcan 
dippers rely on headwater 
streams for sustenance, 
walking along stream bot- 
toms and feeding art Insect 
larvae and crustaceans 
a.mong the rocks of the 
streambed. This American 
dipper was photographed nf 
7ciHH«r's Flat iust east of Salt 
Lake City. Photo courtesy of 
PomeraM. France 
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4 water shrswiSorex 
palustrisj in the waters of 
Oregon's Mt. Hood. Photo 
courtesy ofHB Forbes, 
Mammal Images Library 


A coho solmot) migrating up 
a spring-fed tributary of the 
Srrowqualmie fiiverwater- 
she.din Washington's Puget 
Soimdregion. Monyanadro- 
rnous Ush species spawn in 
headwater streams that are 
so small as fo be omitted 
from standard USCS topa- 
grophkalmaps. Photocour- 
tesyofWashington Trout. 




The species in a headtt'arer stream include 

bacteria, fungi, algae, higher plants. inveJtebmccs, 
hsh, amphibiatis, birds, and niamnials. Headw-atcr 
.stjearns are rich fowling grounds. Large amouiiK 
of leaves and other oi^anic matter that fidf or bitw 
into sta‘;ym.s, the retention of organic matter in a 
channel or debris clams, and rhe high rates of plant 


and algal grcnvth in unshaded bcadwacer'. ■>! n 
ply food source.s for aninials such as ci fdis 'hvs 
snails, and crustaceans. 1 Kese animals Ixvomc 
food for pi'edators sucli as fish, salanuuKlcrrs, cray- 
fish. birds, and mammals., which, in tiirn, become 
pre\- for larger animals, including herons, rac- 
coon.s, and otters. Many widespread species also 
use licadwaters for .spawning sites, au.r,se.ry areas, 
feeding arc';ts, and travel corridors. Thus, licadwa- 
tcr habitats arc itnpojtanc to .species like otters, ily- 
ca.tchers, and trout, even fhoi.igh those spccie.s are 
not restricted to fjcadwatcrs. The rich resource 
ba.se that headwater.s provide causes the biotic 
diversity of headwater .st reams to ain tribute to the 
poxluctivit)’ of both local food webs and diose far- 
ther downstream. 

Diversity of headwater systems resuivs in diver.se 
headwater platirs and animai.s, Ma.ny of t:hese 
species aa' lieadwater .speciali.sts and. are most 



This Hsureilldstratep: - y 

t/iBrrtofjyije/Mffifs, . 

, . . ■ . ■ ■ . Bilsefv*!) onii 

becdwnKrsmms: 

proves to organisms wge+attan ' 

. t/Wrrg/ndcuvnsfreom , : . 
ecosystems and the 
connections between 
headwater streams ■ 
and other ecosystems. 

IllusSration courtesy of: 

Judy Meyer, University 
ofGeorgia. 


abunda.nt in or restricted to headwaters. For 
example, water .shrews live along .small, cool 
streams, feed on aquatic inverrebtates, and. spend, 
their entire lives connected to headwater streams. 
Because different headwaters harbor different- 
species, the nutnber of headwarer-dependem- 
species across North A.nierica is far greater than 
the number oi' .specic.s in .ttiy one itcadsvater. 

Headw'atcr specialists often have .sniall geo- 
graphic rangc.s. These .specie;;, many of whicli are 
imperiled, include; species of minnows, darters, 
and topmintiows in southeastern springs and 
brooks; aquatic snails in spring-fed Kcadvvaters 
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in the (}re;u Rasisi, the .Sosithea.st, Horida, and 
rhi- I'jvil'v NoMhv.esf, i i.unsK in .small streams 
h]i;n>is .i’u! t 'Uahopt . ro I'iorkia; and ,sala- 
■ii.'PdejN and UiU'd i’"''*'.;'' m small .streams, 
-.p'!’ ps, and N.^p' III liu SiMsthoast and Pacific 
Xunhu. v;. iv .,1 [... lui-^ .onnilnue ro specialists' 
itHp.,,, thill aliibcj' to move 

iviuivn h. I'.dw'.'U 's liiJ high di\cr.sity of head- 
'A.irci Pihitai. i I'.hlso n'pbiii ,uii>na!.s, .such as 
jnan'ina!. and I'li.h. hill) ,i<|iiatic animals like 
S^h .md nu)', niiilhisks e.innoi mos'e from one 
hv ^dl^..lol stuam in .innihci. As a rc.suic, local 
L \nlii! ‘nn pn\ pn.dutc ddfi rent spccie.s in adja- 
i-c'i. h.Md’i'..U’i systems .Moreover environmen- 
tal condiuons olvcii difter greatly between 
adiacent hcadss'arcr streanrs ami even within the 
course oi' a single stream, for example, m a 
spring-fed headwater .stream in we.sccrn 
Pennsylvania, one species of caddis fly inhabits 
hcadwaicr.s starring at the spring and going 
downstream about 200 yartls, A different specias 
of caddis fly inhabits the stream after that point. 

Animals may use headwater .stream.s for all or 
parr of their lives. Although many fi.sh specie,? 
li\'e exclusively in headwater .systents, others use 
headwaters only for kty fviris of their life eyeJe. 
For pcrmancnc residents and seasonal migrants, 
hcadwattr \iu ims offer refuge from high flows, 
extreme remperatures, predators, competitors, 
and exoue Njicties Recent research in (Oregon 
has demonstrated that a significant proportion 
of coho .salmon reproduction occurs in intermit- 
tent headwater streams, and young .salmon use 
ritese .small .strcam.s as refuge during high flow 
conditions, In other parrs of the country, trispot 
tlarrers, brools trout and rainbow trout .spawm in 
small streams. Young cutihroai: trout u.se .shelter 
formed by streams’ dchiis dams hut move onto 
larger portions of a scream network as they 
mature. Intermittent streams can offer special 
protection for young fish, fiecause the small 
pools that remain in such streams often lack 
predators. Still other fish species u.se headwater 
streams as seasonal feeding areas. These and 
other fish life cycles clearly demonstrate the link- 
age Ijcrween. the .smallest streams on the land- 
scape, large rivers, and the ocean. 


Both permanent and intermittent .streams pro- 
vide valuable habitat for microorganisms, plants, 
and animals. Generally, biodiversity is higlrer iii 
permanent screams than in intermittent streams, 
but incermictenc streams often provide habitat 
for different species. Some species that occur in 
both H'pes of streams may be more abundant in 
predator-free intermittent streams. For example, 
because of the lack of large predatory fish, sala- 
manders and crayfi.sh are sometimes more abun- 
dant in fishless Intermittent .streams rather than 
those with permanent flow. In contrast, for ani- 
mals such as brook trout that require stead)' 
water temperatures and consttint water flow, 
perennial streams provide better habitar. 



LiNK.AGr,s BKwm-N HladnwI'R .and 
brRb.-'eVJsiDi- Ecx)SYS'nv,v!S Boo.sr 
BiOf.OCICAl D,{VhR.Si'}'Y 
The movement of plants and animals between 
headwater and streamside ecosystems boosts bio- 
diversity' in both areas. Headwater streams are 
lightly linked to adjacent riparian ecosystems, 
the zones along a stream bank. Riparian ecosi’s- 
tems have higlt specie.? diversity, particularly in 
arid environments where the scream provides a 
unique microclimate. Typical riparian vegetation 
depends upon moist streamside soils. .Some 
plants must have “wee feet,” meaning their roots 
have to stretch into tytrtions of soil that arc sat- 
urated with water. Sced-s of .some riparian planes, 
such as those of cottonwood trees found along 
rivers in the Southw'esc. require periodic floods 
ro germ.inate and take root. 

Another link between stream and land is ofceti 
provided by insects, such as mav'flie.s, that 
emerge from streams and provide a vita! food 
resource for animals, including birds, spiders, 
lizards, and bats. For example, insect-caring 
birds living by a prairie stream in Kansas con- 
sume as much as 87 percent of the adult aquatic 


A wsstsiope cutthroat trout 
from Deep Creek, a 
headwater of the Ksttle 
River. Cutthroat trout 
ipawn in headwaters 
where the young trout seek 
sheiter amid piles of debris, 
moving on to larger wciferi 
for their adult lives. Photo 
courtesy of Bill MiMiilan, 
Washington Trout 


706 


Caneh HiUs ladies' tres!:es 
[Sprianthes deiitescens] iti a 
southwestern fieshwater 
fnarsfi knoivn as a denega. 
Thedenegas of Arizona ortd 
New Mexico and Mexico, are 
the exdusive habitat far this 
member of the orchid family. 

Photo courtesy of Jim 
Rorabaugh, USFWS 



The Cleistei a member of the 
orchid family, is found in 
pccosin wetlands of North 
Cnrolina. Photo courtesy of 
Vince Beilis 


insects that emerged from the stream each dav. 
.Such exchanges between land and water help 
maintain animal populations across landscapes. 
In rnariy landscapes, the network of headwater 
streams is so dense that k offers a nearly contin- 
uous system of interconnected habitat For dte 
movement of mobile species that rely on streams 
and riparian areas. 



BiOi vK Ik \ i ' itM I 

F \n M .1 I I 

OH-STRUCIION 

Because ot tfr-'- oiiH >.1 iPii u ini m oni, >. 
lions with NUirou, -id n i h. ui"-iOr, u d 

their inhabirtntN fL . t i'\ iliu i >t.d “uni lu 
acmities in i id i p-" n (. 'min-. 

to riparian \cg..tati>ni i'. In i o'l'tp " u..* pi !' i 
tion, or the uurodaLiion ft! i. uir V -p \i. 

profound efrecr> on bun t 'ivin^ m la tun tu 

Speuati/ed h<-aJ\v tier sp... L in h pinuidtin 
sensitne to liabitui Jtst'-u i 'ii iK..jtisi ’h i 
small geogiaphi,. r tnges ss,iKtinvsis nd! 
single hiidw.nci -.creatn cn spring 1 h”. H nn i 
activities ha\e dii\i.n somi. he ulv .uti -pi n'l-ts 
like the whitclme ropmmnow. to c-\nnct!on- and 
imperiled manv others, i-iirrhcrmorc. as the nat- 
ural dis|unction ot heuclwarer sv-scenis is 
increased by luunan acdvirics siich as pollution, 
impoundment, and desiruciiiin of riparian vege- 
tation, more populations of headwater specialists 
may be extirpated. 

.Many headwater species, including fi-sli, .snails, 
crayfish, insects and .saiamandens, arc now in 
danger of extinction as a result of human 
actions. A i'ew dozen headwacer species are 
already listed under the 11..S, [kteiangemd .Species 
Act; hundrcd.s of others are .rare enoiiglt to be 
considered for listing, Given the divensiry and 
sensitivity of headwater biota, it seems likely that 
continued dcgradatio.n i>f iietuiwatej' habitats 
will put more species at risk of extinction. 


W^'E'i'i-ANDS ^■'!A.K.E K^y <:.'.>::>N'i'K!iU.r[."K:>N.S TO 

Bio.tc.K.',K.;,Ai, D(\.'E:,itsriY 
'The presence of wetlands adds another a.spccr oi’ 
habitat diversity to headwater systems and there- 
fore increases the variety of species a headwater 
system may support. .Most headwater wetland.s 
are deprcssiotis in tlte grouixl. that hold water 
permanently oi: seasonally, and scic.ntist.s usually 
distinguish between ephemeral and perennial 
wetlands Wcrland.s provide critical habirac for a 
variety of plants and animals. Recent research 
found that a total of .274 at-risk plants and ani- 
mals arc .suppurted by geographically isolated 
wetlands. Of those, more than one-third were 
restricted to these wetlands. 
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vSome species of planes and animals prefer or 
require ephemeral wetlands. Certain zooplank- 
ton. amphibians, and aquatic plants need the 
wet pba.se of an ephemeral wetland to complete 
all or part of their life cycie,s. Other .spccic.s that 
rely on ephemeral wcciaiuls wait out the aquatic 
phase, flourishing only when pools .shrink or dis- 
appear. For example, although adult spotted 
,salainatKier.s arc generally terrestrial, during the 
.sprifigtirnc they trek ro vernal pools to breed and 
reproduce. .So-called amphibioiKs plants, incliid- 
it:ig bttrroii celery, meadow.foam, wooly marbles 
anti many others do the 0 })pt>,site: although they 
live in water, they cannot reproduce until water 
ievei,s drop. Some plants and critstaccans most 
strongly identified with ephemeral wetlands 
worldwide, including quiliworts, fitiry shrimp, 
and tadpole shrimp, arc ancient groups that 
probably originated at least 140 million years 
ago., The disappearance of' ephentcral wetlands 
would mean the los.s of these highly specialized 
and ancient: groups of plants and animals. 


One c>’pe of ephemeral wetland fouttd in 
California and the Northeast is known as a vernal 
pool because it generally fills with 'water .in the 
spring. In California, blooming flowers riitg the 
edges and fill depressions of such pools. Of rite 
450 species, subspecies, or varieties of plants 
found in Californlas vernal pools, 44 are vernal 
pool specialists. Several such plants are already on 
the Endangered Species list. If California^ vernal 
pool habitats were completely destroyed, at least 
44 species would disappear. .Although vernal pool 
animals are le,ss well known, there appear ro be at 
least as many specialized animals as plants. New 
sp^ies of specialists such as fairy shrimp and 
dam shrimp continue to be discovered. 

Other ephemeral wetlands also make .significant 
contributions to biodiversity- A study of wedands 
in the Southeast including cypress-gum svvatnps. 
cv'press savannas, and gras.s-sedge marslies. ioimd 
that plants from one wetland arc often very dil- 
ferenr from those in others nearby. .Such difTci-- 
ences in nearby habitats increase overall 
biodiversity in a r^on. Irt some cases, diffeicnccs 



Pitcher plants, such as this 
white top (Sctracenia leuco- 
phyilah pictured top ieft; and 
sundews, such as this 
Drosera brevifolia, pictured 
bottom right; are among the 
carnivorous p/ents found in 
the Carolina Bay wetlands of 
the Southeastern U.S. Photo 
courtesy of David ScoU/SREL 


Pitcher plants, such as this 
white top (Sarracenia leuea- 
phylla), pictured top left; and 
sundews, such as this 
Drosera brevifolia, pictured 
bottom right; are among the 
carnivorous plants found in 
the Carollr^a Bay wetlartds of 
the Southeastern U.S. Photo 
courtesy of David Scott/SBEL 
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Although spotted salaman- 
ders are generally terrestrial 
animals, they only breed and 
reproduce in vernalpools. 
Photo courtesy of Vernal 
Pool Association 


in periods of wetting and dn'ing appear to be 
important for the persistence of many species. 
Different w'etting and dr>-ing patterns explain 
some differences benveen Gromme Marsh and 
Stedman Marsh, two prairie pothole wetlands in 
Wisconsin. Although the two marshes are only 
about ‘130 yards apart, the)- have different species 
of dragonflies; also, Stedman Marsh ha-s dam- 
sclflic-s and caddi.s flies that Gromme Marsh lacks. 


Amphibians are key parts of the food web in 
small wetlands. Some wetlands are hot spots for 
amphibian biodiversit)'; rwcnty-ses-'cn amphib- 
ian species, one of the highest numbers of 


A female fairy shrimp frcnri 
the Ipswkh River Dasitt In 
Massachusetts. Fairy shrimp 
spend their entire life cycles 
it) vernal pools. Photo cour- 
tesy of Vernal Pool 
Association 



amphibian specks kiiowti from such a small 
area, inhabited 2 i.2-acrc ephemera! svetiand in 
South Carolina. Other small wetlands in the 
region have been iound to have similar numbers 
of amphibian .species, demonstrating how small 
wetlands are especially important for mainuiin- 
ing the regional biodiversity of amphibians. 
Larger, more pernuinau wetlands may be less 
diverse bccau.sf they may also be home to preda- 
tors-such as crayfish and dragonfly larvae-vhar 
eat amphibian larvae. 

BK>Dn"hRsnY rN Fhks 

(Am’EO PkNMx I 

Plant biodovrsits pt iks u li.ns i mque peren- 
nial wetlands that occur where groimdw.itcr 
fiow.s to the surface, hens also provide clean 
water that support.^ downsircam ecosysicm.s; 
outflows from such wetlands are critical to the 
formation of the cold, low-nurrienr streams that 
are ideal for trout. AlrlKHigii fens are rarely inun- 
dated, water seeps coruiiiuou.siy iiiro root: t'.one.s, 

Similar to other wetlands, the .srnaii land area 
covered by fens belies the high, biodiversity- 
found within them. For ex.ample, in northeast- 
ern lov\^a, fens coiiwin 18 percent of the state’s 
plant species but cover only 0.0 1 percent of the 
land, surface. Fens a.re probably the wetlands: 
with, the greatest ruiinbcr.s of plant species. 
Because groundwater that comes to the .surface i.s 
typically low in available nutrients, fen phuiis arc 
often, dwarfed and the total mass of veger.i.tio.ii is 
typically low. As a .result, no one species can 
become dominatvr and exclitde other species, 

In the Upper Midwe.st, more than 1,169 .spccic-s. 
of plants have been identified in .fcn.s, with more 
than half needing wet conditions. Fens also have 
a high proportion of plant spccie.s known t:c> 
occur primarily in pristine .site.s. Often, such 
species arc listed a,s rare, threatened or endan- 
gered. Of ,320 vascular plant species found 
within fens in northeasTern Iowa, 44 percent are 
considered rare. .Fens themselves are imperiled; 
160 fens that one researcher sampled in north- 
eastern Iowa wore all that remained from 2,333 
historic fens. 
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Fens are unique perennial 
wetlarxis that occur w/iere 
groundwater flows to the 
surface. Plant biodiversity 
peaks In fens; Among the 
320 vascular plant si>e<les 
found Irj northeastern Iowa 
ferrs, 44% are considered 
rare. However, fens them- 
selves ore Imperiled. Pictured 
is a fen wetland in lllinais. 
Photo courtesy ofiteve 
Byers, Bluff Spring Fen 
Wofure Preserve 
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Conclusion 


Photo courtesy of 
Raymond Eubcr)ks. 


j j 

§-™--f eadvi’ater screams and vs'et'ands abound 
A -A. on che Ainerican landscape, proUding 
key linkages between stream ncrw'orks and sur- 
rounding land. Although often unnamed, 
unrec'orded, and underappreciated, small headwa- 
let streams and W'etlands-inciuding chose that are 
dry for pajts of the \'«ir-are an integral part of otsr 
nations river nctw'orks. Small wetlands, even those 
without visible surface connections, are joined to 
stream s>'stems by groundwater, sub- 
suriace flows of water, and periodic 
surface (lows, ('urreni databases and 
maps df> not adequately reflect the 
extent of headwater streams and 
a.s.sociatetj wetlands. The resulting 
umiercssimatc of the occurrence of 
such ecosystems hampers our ability' 

CO protcx:t the key roles heads'racer 
,sysi.em.s play in maintaining quality' 
ol siirface waters and diversity of life. 

fos,sentiai ecosystem services pro- 
vided by headwater systems include 
lucenuuting floixls, maintaining 
water' .supplies, preventing siltarion 
of downstteam streams and rivets, maintaining 


water quaiity', and supporiing biodivcTsisv- riicsc 
.small ecosy,stcms al.so provj<.ic a steady supply (if 
food resources co downstream ec<)sv.stcms b\' recy- 
cling oiganic matrer. 

Small streams and wetLmdv pun ,1^ a ii.h douM!', 
of habitats ihat siippoii^ iinn|iie. ,ii',,isv. a-vi 
increa.smgly end.ingvK'd plants and .mi'n. K 
fieadwaier systems, used bv m.inv mmi spu k .a 
difierem stages in their life hisror., ['unid'- siiein'i, 
food, protection trom pred, icons, 
spawning sites and nui'sery areas, and 
travel eorntiors between icrre-stria! 
and aquatic habitats. 

Since the 1970s. the federal (.'lean 
W.iter Ac:t has played a key role in 
protecting streams ;uk 1 wetlands 
from dcstrucrion and pollution. Wc: 
have made progress toward cleaner 
water, in [jart !>ccause the law has fiis- 
toticaliy recognii’cd the need t:o pro- 
tect all waters of tiie United .States, 
'ilie health of downstream watere 
depend, s on cominuing protection 
for even seemingly geographicalIy-i.so!iued wetlands 
and small streams that flow only part of the year. 


WAmS is SUSTAINED 
•.'fSySffiWCESPflO*,,. 
iWQ^SY.WeUANDS 
.. AND HEADWATER r 

(;:ir'sTReAA«;"';:sby. 


These small streams and wetiand.s are being 
degraded and even eliminated by o.ngoing 
human activities. .Among the earliest and most 
vi,siblc indicators of degradation is tlic lo.ss of 
plant diversity in headwater wetland, s. The phys- 
ical, chemical, and biotic integrity of our nations 
watei-s is sustained by services provided by wet- 
htnds and headwater streams. 

Texlay's scicntist.s iind.crst'and the importance of 
small streain.s and wetiands even hett.{:r than they 
did when C'ongress pa,s,sed the Clean Water Act. 
If wc are to continue to make pvog!'e,s.s toward 
clean water goals, wc must continue to protect 
these small but crucial waters. The. ^^-lal of pro- 
tecting water quaiity, plant and animal habitat, 
navigable waterways, and ocher down, stream 
resouri;es i.s not ashicvafiic.' vvitiKitu caveFid [iro- 
rection of headwater .stream systems. 

o 
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Mr. Chairman, members of the Committee, 1 appreciate the opportunity to appear today to give 
you th.c views of Trout Unlimited (TU) on “The status ofthe Nation’s waters, including 
wetlands, under tlie jurisdiction of the Federal Water Pollution Control Act,” better known as the 
Clean Water Act (CWA), 

Because of two recent Supreme Court decisions and the federal government's flawed guidance 
inteipretiiig those decisions, the “status” of theNation’s waters under jurisdiction of the CWA is 
threatened, shrinking, and confused. 

If we as a nation are to ever liave any prospect of achieving the CWA’s splendid goal - “to 
restore and maintain the chemical, physical, and biological integrity of the Nation’s waters” — 
this situation must be rectified as soon as possible. TU supports the Clean Water Restoration 
Act, HR 2421, as a critical step for restoring the historic scope of CWA jurisdiction and placing 
the nation back on track to achieve the goals of the CWA. TU believes the bill a good fix to the 
cuiTent confusion and commends the Committee for holding this important and timely hearing. 

TU is the nation’s largest coldwatcr fisheries conservation gi'oiip dedicated to the protection and 
restoration of our nation’s trout and salmon resources and the watersheds that sustain them. TU 
has over 1 50,000 members in 400 chapters in 38 states. Our members generally are trout and 
salmon anglers who give back to the waters they love by voluntarily contribuling substantial 
amounts of their personal time and resources to fisheries habitat protection and restoration 
efforts. The average TU chapter donates ! ,000 hours of volunteer time annually. Members’ time 
is often donated to partnership projects with state and federal fisheries and water quality agencies 
designed to restore fish habitat in streams and rivers of vital interest to our members in their local 
areas. 

Question.s of constitutional authority loom large over the subject at hand today. TU members 
and staff generally are not constitutional law experts, but we do know a good bit about restoring 
and maintaining the Nation’s waters. We always view these w'aters in a watershed perspective. 
Water resources within a watershed are all connected, from the lop of the mountain to the 
smallest headwater to the remotest wetland to the majestic river in the valley to the coastal bays 
and to the oceans. TU works to conserve water resources and the trout and salmon fisheries they 
yield in the following ways: 

s First, we protect the highest quality habitats for fish, wildlife, and water resources 

® Second, we reconnect rivers to floodplains and higher elevation headwater streams to 
low'er elevation lands; 

® Third, w'e engage communities in land and water re.storation. We work with 

landowners, industry leaders in conservation, towns, states and federal agencies from 
Alaska to Maine to accomplish our mission. 



One nfthe most valuable lessons vve have learned is that watershed restoration is impossible 
without maintaining the health of our headwater streams. Headwater streams, especially 
the intermittent and ephemeral streams that are dry for parts of the year, arc the “Rodney 
DangerfleWs” of the water resource world: they don’t get enough respect. 

Yet the best science we have tells us how extremely valuable headwater streams are. They are 
the very “roots'’ of all of our watersheds. If we damage or kill the roots, we damage or kill the 
“trees” — the larger rivers that How through our valleys, towns, and cities. The two Supreme 
Court decisions, and the guidance that followed each, threaten the health of the headwaters of 
many of the Nation’s rivers. Headrvater streams and geographically isolated wetlands must 
receive the level of protection from the CWA that they had prior to the rulings and guidance. 
That is why we so strongly support HR. 2421, Below, I will briefly describe adverse impact of 
the decisions and guidance, the resources at risk, the activities that pose (he risks, and the need 
for HR 2421. 


/kdverse Impact of the Supreme Court Decisions and Federal Agency Guidance 

In 1972, Congress passed the CWA to restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters. To achieve the goal, Congress recognized the 
importance of broadly applying the CWA’s programs to the “waters of the United States,” 
including headwater streams and remote w'etiands. The two recent split decisions of the U.S. 
Supreme Court: Solid IVasle Agency of Northern Cook County v. United States Army Corps of 
Engineers (SfVANCC), issued in 2001 , and Rapanos v. United States, issued in 2(){)6, have 
nan-owed and confused the extent of the CW'A’s geographic scope. The plurality in the Rapanos 
decision seemed to be especially hostile to small headwaters streams that are vital to healthy 
watersheds and successful implementation of the CWA, 

EPA and the Army Coips of Engineers (Corps) responded to each decision with “guidance” that 
went even further than the decisions themselves in curtailing CWA geographic jurisdiction. In 
2003, the Co:ips and EPA interpreted the narrow YWvl/VCC decision broadly, directing Corps 
field offices not to assert jurisdiction over geographically separated waters like prairie potholes, 
playa lakes, and other wetlands. Then, in .lune 2007, in an overdue attempt to clarify the very 
confusing Rapanos decision, the .federal government finally issued its Rapanos “guidance.” For 
many non-navigable waters and wetlands, the Rapanos guidance insists on a nan'owly focused 
case-by-case evaluation that promises to be both highly time intensive and unnecessarily narrow, 
thereby hurting both the regulated community and the waters Congress intended the CWA to 
protect. In the end, the guidance leaves key questions unan,swered, and fails to provide a 
workable and protective framework for safeguarding the waters of the United States. 

TU was e.speciaily disappointed by the Corps and EPA interpretation of.histice Kennedy’s 
“significant nexus” test in the guidance. Kennedy emphasized a regional approach to establishing 
a significant nexus, indicating that wetlands may be within jurisdiction if they "either alone or in 
combination with similarly situated lands in the region, significantly affect" the physical, 
chemical, or biological health of a dow'nstream, navigable river. Justice Kennedy also suggested 
that the federal agencies could establish niles regarding significant nexus for whole categories of 
tributaries. 
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instead of following Kennedy's lead, the Corps/EPA Guidance requires that the agencies look 
only at the directly affected tributary reach to determine significant nexus- not, as Kennedy 
suggests, at the relationship of that particular tributary to the larger region. While it may be hard 
to document that every single small, pristine headwater tributary alone contributes significantly 
to the health of the mainsteni of a river miles downstream, these tributaries, when grouped with 
others similarly situated in the region, most certainly do have a significant impact on that 
downstream mainstem of the river. 


Therefore, six years after the SWANCC decision, important wetland areas and headwater streams 
that were protected for over 30 years have had their federal Clean Water Act protections 
inappropriately removed or threatened. As a result of tliese confusing decisions and the 
agencies’ overly narrow inteigretation through guidance, we now have doubt where there once 
w'as certainty. Consequently, an immense number of wetlands and streams are at risk. 

Aquatic Resources at Risk 

Waters most at risk from the Rapanos and SWANCC decisions are small, headwater streams, 
other intemrittentiy flow'ing streams, wetlands associated with such streams, and geographically 
separated w'ctlands like prairie potholes, playa lakes, and vernal pools. Far from being “isolated” 
or “remote” waters, these waters are in fact the life blood of larger waters and some of the most 
vital waters to fish and wdldlife. 1 am confident that my friends from Ducks Unlimited and the 
National Wildli fe Federation w'ill provide ample evidence of the functions and values of 
wetlands at risk. 1 will focus on the headwater streams at risk. 

First, it is simply impossible to characterize any small stream, even if ephemeral or intermittent, 
as isolated. It is elementaiy that all water that starts out in small channels ultimately flows 
downstream in to larger waters. These smalt channels and streams, moreover, comprise a very 
large portion of the drainage of most watersheds, and their functioning profoundly affects the 
health of the entire watershed. In eastern watersheds, first and second order streams (most of 
which are ephemeral or interniittent) ty(rically drain approximately fifty percent of the 
watershed, meaning that approximately half of the water moving through the watershed comes 
from these first order streams. A recent Forest Service study found that intennittent streams 
account for more than half the channel length in many W'atersheds of the Pacific Northwest, In 
more arid parts of the West, the numbers are even more striking. In Wyoming, 76 percent of 
Wyoming's 26,000 stream miles have a base flow of only 10 cubic feet per second (cfs) or less. 
Colorado has over 1 07,000 miles of streams; over 70,000 miles are either ephemeral or 
interniittent. 

These numbers have several significant implications. First, small headwater streams are 
absolutely critical to the health of entire river systems. Small streams are the primary .source for 
water, nutrients, and sediments in many river systems, hitermittent and ephemeral streams are 
capable of storing large quantities of sediment eroded during large storm events and releasing the 
it slowly over time. Major alterations to headwater streams can increase peaking flows and 
flood damage, increase sedimentation in larger rivers, and affect water quality in larger rivers. 
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ill adciilion to playing a significant role in the physical processes of larger watersheds, ephemeral 
and intermiltent streams play a critical biological role. Small headwater streams provide 
spawning and rearing liabitat for a variety of species, including trout and salmon. This is true not 
only of perennial streams, but also of streams that do not flow year around. Very small 
ephemeral and intennittent channels can provide spawning habitat during higher flows. Tliey 
can also provide refuge for juvenile fish to escape high flows or predators. 

The body of studies documenting the importance of intermittent and ephemeral streams to the 
health of trout and salmon populations is large and growing. A 1976 California study estimated 
that 39-47 percent of the adult rainbow trout in the stream being studied spawned in an 
intennittent tributary. Trout were able to move into the stream and spawn during high spring 
flows, and young of the year were able to emigrate before low writer periods. Similarly, 
westslope cutthroat trout in Lake Cocur d’Alene, Idaho use intennittent tributaries to spawn, 
with the fry emerging and moving downstream before the streams go dry. 

,411 ongoing study of intermittent streams in the Sacramento River drainage funded by the U.S. 
Fish and Wildlife Service has shown heavy use of small intennittent tributaries by juvenile 
Chinook salmon for rearing puiposes. A study in Washington state found that intermittent 
channels are an important winter refuge for juvenile coho salmon and steelhead trout. 

Dry Creek, a tributary of the Missouri River near Towmsend, Montana, is an intennittent stream 
that goes dry from October through March, and .flows at less than 5 cfs for most of the rest of the 
year. Rainbow trout migrate into the stream during April and May, eggs incubate until mid-July, 
and fry migrate to the Missouri River before the stream dries out. Trapping conducted by the 
state of Montana in 1991 suggested that this intermittent stream produces approximately 8,000 
rainbow trout fry each year. .Pierce Creek is an intermittent tributary of the Swan River in 
Montana. Every spring cutthroat trout move upriver and occupy the creek for two to three 
months. Numerous other fauna, including other fisli, amphibians, and insects, also use these 
streams for habitat. 

Activities that threatened to harm the resources 

Eliminating CWA jurisdiction over many small streams and geographically isolated wetlands 
means CWA jurisdiction may be eliminated for a substantia! percentage of all ivalersheds. The 
implications for water quality and the fimctioning of larger streams are grave, as small streams 
are subject to a variety of polluting activities. In recent years, headwater streams have been 
threatened by sewage treatment plants associated with urbanizing communities, sedimentation 
from road construction, pollution from large animal feeding operations, channelization for flood 
control puiposes, and fill and other manipulation for purposes of urban development, mining, 
and energy development. 

TU has worked with many developers, landowners, state and federal agencies to ensure that 
development projects such as these are done in a manner that produces minimal or no impact on 
aquatic resources. The backbone of this work is the regulatory framework of the CWA and its 
programs. Provisions of these programs provide critical protection elements on their own, but 
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they also serve as the backstop for state and local regulatory prograiits, many of which are 
integrally connected to CWA programs. 


Section 404, for exanipie, is a critical CWA program for protecting streams and wetlands of all 
sizes, and locations with in watersheds, from being filled in by various types of development. 
Section 404 is fiir from being a “just say no” regulatory' program; the vast majority of permit 
applications are approved. Yet, it requires developers to avoid destruction of aquatic resources 
as much as possible and to mitigate for unavoidable impacts. TU members, chapters, and staff 
comment on Section 404 permit applicants and work with Corps and EPA to enforce its inks to 
protect streams, wetlands and valuable fisheries. Potentially destructive permit applications to 
bulldoze headwater streams in New York and West Virginia for flood control purposes in recent 
years are important examples of how we engage in Section 404 on the ground. Obviously, if 
CWA jurisdiction is lost for many headw'ater streatns, the protection of Section 404 is lost as 
well. 

The very heart of the CWA, Section 402’s regulation of point source discharges from towns, 
counties, and polluting industries, i,s also jeopardized by the reduction in jurisdiction over 
headwater streams. The May 1 8 documents released by the EPA to Earthjustice show a 
suiprisingly high percentage of NPDES permits with location data on the very intermittent and 
ephemeral streams which may lose jurisdictional coverage. Western slates were e.specially 
notew'orthy, including Wyoming with 46 percent. New Mexico with 55 percent, Montana with 
21 percent, and Colorado with 32 percent. In the east, states that are especially important to TU 
are also striking, include Pennsylvania with 20 percent, Wisconsin with 28 percent, and Virginia 
with 19 percent. 

This evidence fits our experience: development and urbanization are moving uphill, upstream, 
and into the mountains. New and expanded ski and golf recreational areas, for example, with 
associated housing and infrastructure, are driving the increased frequency for NPDES permits 
uphill to smaller, headwater streams. It is almost unthinkable that the vital protective programs 
of the CWA, such as its NPDES and stormwater programs, might be hamstrung by jurisdictional 
mess that we are in. 


Congre.ss should pass HR 2421 and get the CWA back on track for doing the job it always 
wa.s intended to do. 

For the health of the waters of the United States, Congress must act to restore the protections that 
existed prior to the SIVANCC ruling in 2001. In the absence of a legislative fix, the Rapanos and 
SWANCe decisions will leave the protection of many waters in doubt as the federal agencies try 
and work through confusing jurisdictional detenninations on a cumbersome case-by-ca.se basi,s 
and courts create a patchwork of judicial guidance that will likely jeopardize the health of our 
waters. 

H.R. 242 1 offers a clear fix by providing a statement of congressional intent to restore the Clean 
Water Act protections that existed prior to the SWANCC ruling in 2001 . The bill remove,s the 
words “navigable waters” that w'ere given such a narrow construction by the Supreme Court, and 
sub.stitules the words “waters of the United States” - the tenn Congress used in the Clean Water 
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Acl to define “navigable waters.” The bill then defines “waters of the United Stales” in a manner 
nearly identical to the definition promulgated in rule and used by the Corps and KPA for over .SO 
years. Finally, the bill includes findings that emphasize the economic and ecological importance 
of wetlands, iiitermittentiy llowing streams, and other intrastate wateis put at risk by the recent 
Supreme Court rulings, the econottiic activities that threaten them, and tlie constitutional basis 
for protecting them. TU urges the Committee to approve the bill and send it on to the floor of 
the House as soon as possible. 

On behalf of Trout Unlimited, thank you for the opportunity to provide this testimony. 
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Mr. Chairman and members of the Committee, my name is Norm Sema.nko and 1 am here on 
behaif of the National Water Resources Association (NWRA) and the Family Farm Alliance. 1 
am the Immediate Past President of NWRA and a long-standing member of the Advisory 
Committee for the Family Farm Aliiairce. We appreciate the opportunity to provide this 
testimony. 1 would like to thank NWRA’s Water Quality Task Force Chairmen, Scott Campbell 
of Idaho and Mark Pilher of Colorado, as well as Dan Keppen, Executive Director of the Family 
Fann Alliance and the Alliance hs Advisory Committee Chair. Dick Moss, for their assistance. 

The Family Farm ,'\lliance advocates for family farmers, ranchers, irrigation districts and allied 
industries in 1 7 Western States to ensure the availability of reliable, affordable irrigation water 
supplies. I’he Alliance’s members use a combination of surface and ground water, managed 
through a variety of local, .state and federal arrangements. In addition to my testimony, the 
Alliance has prepared a letter for the hearing record which is attached to my written testimony. 


The National Water Resources Association is a collection of state water associations and 
represents the collective interests of agricultural and municipal water providers in the W'estern 
States. NWRA has an active Water Quality Task Force and has long been involved in matters 
regarding the Clean Water Act in Congress, before the administration, and in the courts. NWRA 
has also provided briefings for Congressional staff on matters relating to the Clcau Water Act. 

I. LOOKING BACK: THE STATUS OF CLEAN WATER ACT JURISDICTION 

A. A GENERAL OVERVIEW 

Without question, interpretation and application of the Federal Water Pollution Control Act 
(33 U.S.C. §§ 1251 et seq., hereinafter referred to as“CWA”, “the Clean Water Act”, or “the 
Act”) has engendered much consternation and litigation over the past thirty-five years. The 
reach and scope of CWA juriisdiction, in particular, has kept courtrooms busy as the issue has 
made its way from the federal district and circuit courts, all the way to and through the United 
States Supreme Court: on several occasions. The regulatory landscape has been, and remains, 
muddled at best. This is true despite the recent United States Supreme Court decisions in 
SWANC'C a,nd Rapanos, and despite recently released guidance jointly is.sued by the 
Environmental Protection Agency and the .Army Corps of Engineers in .lime 2007. Thoughtful 
efforts to clarify the scope and application of the CWA would be most welcome. We appreciate 
the opportunity to provide the Committee with our thoughts on the status of CWA jurisdiction. 

There have been suggestions that jurisdiction under the Clean Water Act has been reduced, most 
notably by the SWANCC and Rapanos decisions. However, the real question is what the 
jurisdiction, or reach, of the Act was upon its enactment in 1972 and subsequent to that, 
■lurisdiction has been a moving target for many years. The Corps of Engineers and EPA 
historically took a nairowcr view of jurisdiction under the Act. Tliis has been e.xpanded over the 
decades through citizen lawsuits and ever-broadening iiiteipretations by the federal courts and, 
consequently, the federal agencies charged with its implementation. Only now are we seeing 
some of the courts, including the U.S. Supreme Court, conclude that the agencies have, in some 
limited inslanees, overreached, going beyond the bounds of the Clean Water .Act. By and large, 
however, the jurisdiction that is asserted by the agencies remains extensive and goes well beyond 
what was intended with the passage of the Clean Water Act. 
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B. JURISDICTIONAL OVERREACfflNG: SOME REAL-WORLD EXAMPLES 

!t is important to note that the jnrisdiction asserted b\' federal agencies before and after the 
Sff-'rt.VCC and Rapemos decisions has been and continues to be extensive. The practical realities 
for water providers — agricultural and municipal - have real-world consequences in the form ot 
increased costs for everyday consumers of water. These costs come without any real 
improvements in water quality. In fact, tliey threaten to divert resource.s away from some of the 
real water quality problems that exist. 

Let me provide some praclictd examples in three areas under the Act. 

1 ■ Sec tion .30 3. Appli cation of ThLDLs to Artificial Water Conveyance .Facilitie s 

Under Section 303 of the Act, water quality limited segments - those rivers and streams that do 
not meet established water quality standards ~ are identified. Thereafter, clean-up plans, or total 
maximum daily loads (TMDi .s) are e.stablished with allocations made to the, various users that 
impact the water quality of the rivers and streams. Tlie-se TMDLs allow real water quality 
problems to be addressed in a focused way. 

Unfortunately, the federal government has in some instances asserted jurisdiction over canals 
and drains and treated them as water quality limited segments. By labeling lliese artificial, 
manmade water conveyances - many of which are concrete-lined, exhibit no fish habitat 
characteristics or other stream-like qualities whatsoever, and are completely dry during major 
portions of the year - as '‘waters of the United State.s”, the federal agencies have been successful 
on,ly in diverting limited resources away from improving the quality of our rivers and .streams. 

Requiring TMDLs for lined water conveyance channels, rather than focusing on the rivers and 
slreatns that were intended to be protected under llie Act, ha.s had real-world consequences, not 
just for water providers, but lor the everyday citizens that use tlie water, as well. No relief to this 
problem appears in sight. 


2. Sections 40 1 and 4 02. Requiring NP DE S Permits for Aquatic Herbicide Use 

Under Sections 401 and 402 of the Act, discharges of point source pollutants into waters of the 
LInited States are prohibited without a National Pollutant Discharge Elimination System 
(NPDES) permit. Again, this program, like the TMDL program, has allowed real water quality 
problems to be addressed in a very focused way. However, over the 35 year history of the Act, 
litigious environmental groups have been successful is some cases in convincing federal courts 
that jurisdiction should be asserted over canals, ditches and drains as “waters of the United 
States". This has had the cficct of dragging agricultural and municipal water providers into 
regulatory terrain that they never imagined could exist. 

The use of aquatic herbicide.s, which are registered and fully regulated by EPA to protect the 
environment under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), has 
recently required NPDES permits to be obtained in several western .states where their use is 
prevalent. This legal and regulatory exercise comes with little to no real gain for water quality. 
Again, resources are being drained, the focus is being pulled farther and farther away from the 
rivers and streams that were intended to be protected, and costs are escalating for end consumers. 
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We are encouraged that EPA has adopted a rule, clarifying that aquatic herbicides and otlier 
beneficial products, when used in accordance with FIFRA and the required label, are not 
pollutants and therefore their proper use in and around canals, ditches and drains does not 
constitute a point source discharge. However, this relief has come too late in some states that 
already required NPDES permits for these activities. In addition, the underlying jurisdictional 
question - whether the artificial, man-made water conveyance facilities are properly considered 
“waters of the United States” - was not resolved by EPA’s rule. 

3- Section 404. Asserting Jurisdiction over Work in Canals. Ditches and Drains 

Finally, much of the jurisdictional focus has centered around Section 404, the so-called dredge- 
and-fill permit program. Again, this program was designed to protect the nation’s rivers and 
streams, including adjacent wetlands. Unfortunately, aggressive regulators have expanded the 
reach of Section 404 by attempting to extend it to canals, ditches and drains. 

Irrigation districts, canal companies and other water providers do routine maintenance work in 
their conveyance facilities every year. In addition, they are required to make more extensive 
improvements in the form of rehabilitation or replacement of some of the works from time to 
time. Water conservation activities such as lining or piping canals and drains are also 
commonplace activities, along with relocating portions of these water conveyance facilities for 
improved efficiencies. Without the ability to conduct these necessary activities, agricultural 
water delivery would come to a screeching halt. Additionally, many of these facilities provide a 
flood control function. In such cases, regular maintenance activities to maintain channel capacity 
are necessary to prevent serious flood damages. 

The Corps of Engineers has, in certain cases, asserted that these activities are being conducted in 
“waters of the United States” and therefore require a 404 permit or reliance on one of these 
existing exemptions contained in the Act. As a result, we have spent the better part of the past 
two years working with the Corps, EPA and the Bureau of Reclamation to obtain a Regulatory 
Guidance Letter (RGL) helping to clarify the scope and breadth of the exemptions contained in 
the Act as they apply to these activities. We are certainly appreciative of these efforts by the 
federal agencies, which culminated with the release of the RGL earlier this month. However, the 
underlying question - whether these facilities are properly considered “waters of the United 
States” - was not addressed in the RGL. As a result, uncertainty continues to exist. In addition, 
the Corps already faces significant challenges with the timely processing of 404 permits. 
Requiring such permits for activities in water conveyance facilities would increase the already 
significant workload. 

These few, but very concrete examples make it clear that jurisdiction under the Clean Water Act 
has been getting broader over the years, not narrower. SWANCC and Rapanos did not wipe the 
slate clean. Unfortunately, we have, and will continue to face, many jurisdictional problems 
under the Clean Water Act as it currently exists for years to come. 


- 4 - 


BOI_MT2:655653.f 



724 


II. LOOKING FORWARD: POTENTIAL CHANGES TO THE ACT 

Of course, there have been numerous discussions about a perceived need to “restore” jurisdiction 
under the Clean Water Act. As discussed above, jurisdiction has increased over the years. If 
anything needs to be “restored”, it is a more reasonable interpretation of “waters of the United 
States” and what we perceive to be the intent of Congress when the CWA was enacted in 1972. 
While we appreciate the Chairman’s efforts to foeus the discussion and address this issue, the 
current legislation, H.R. 2421, “The Clean Water Restoration Act of 2007”, would exacerbate the 
problem, rather than solving it. In addition, it would seriously erode the well-established and 
long-respected right of the states to manage their water resources and protect water quality. 

A. THE LEGISLATION DOES NOT “RESTORE” CONGRESSIONAL INTENT; IT 
IGNORES IT 

On May 22, 2007, the Chairman introduced H.R. 2421, “The Clean Water Restoration Act of 
2007” (“CWRA”). It has been suggested that CWRA is necessary to reaffirm the original intent 
of the CWA, to end legal wrangling about what Congress meant when it passed the CWA in 
1972, and to prevent the j udicial branch from rewriting or redefining the scope and application of 
the CWA. However, the CWRA fails to accomplish any of these goals. Instead, it ignores the 
Congressional intent underlying the CWA and will give rise to more litigation, not less. 

1. Congress Expressly And Repeatedly Used The Term “Navigable” in the Clean Water Act 

Section 5 of the CWRA seeks to strike the terms “navigable waters of the United States” from 
the CWA in order to replace it with Section 4’s all-encompassing definition of “waters of the 
Unites States.” This proposed “restoration” of tlie CWA would read the touchstone term 
“navigable” out of the CWA in its entirety and replace it with a definition of “waters of the 
United States” tliat would include every conceivable “water” in the United States. This expansive 
interpretation has been rejected by the United States Supreme Court. 

There can be no clearer indication of Congressional intent than that garnered from its express 
and repeated use of the term “navigable” when drafting and passing the CWA in 1972. Congress 
did not intend the CWA to touch all waters of the United States. Rather, the stated goal of the 
CWA is to eliminate the discharge of pollutants into the nation’s “navigable waters.” Likewise, 
the permissible discharge of pollutants to “navigable waters” requires a proper permit. Simply 
put. Congress’ repeated use of the term “navigable” throughout the CWA was by design. If the 
term “navigable” is of no significant or independent import, the term would not have been 
inserted throughout the CWA. To read the term “navigable” out of the CWA, as the CWRA 
seeks to do, ignores express Congressional intent, rather than restoring it. 

2. Congress Confirmed State Supremacy In The Planning. Development. And Use Of Land 
And Water Resources 


Well-settled legislative and judicial authority has long recognized state and local government 
control over land and water use and development. For example, the Equal Footing Doctrine 
provides that new states enter the Union having the same sovereign powers and jurisdiction as 
the original thirteen states. Under this doctrine, among other things, a new state generally 
acquires title to the beds of inland navigable waters. This is as true of the Western States as it is 
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for all other states. In addition, the Submerged Lands Act of 1953 declares that states generally 
have title to all lands beneath inland navigable waters and beneath offshore marine waters within 
their “boundaries,” which generally extend three miles from the coastline. Finally, Section 8 of 
the Reclamation Act of 1 902 provides that nothing in the Reclamation Act may be construed as 
affecting or in any way interfering with the laws of any State relating to the control, 
appropriation, use, or distribution of water used in irrigation. Moreover, Section 8 explicitly 
requires that the Secretary of the Interior proceed in conformity with state law in carrying out the 
Act. Collectively, these federal authorities and many others recognize the autlrority of each 
respective state to administer the waters of the state. 

The Clean Water Act is no different. Section 101(b) of the CWA specifically and expressly 
recognizes, preserves, and protects the “primary responsibilities and rights of States” to prevent, 
reduce, and eliminate pollution, as well as to plan and develop the use of land and water 
resources. Similarly, CWA Section 101(g) provides and confirms the Congressional policy that 
“the authority of each State to allocate quantities of water within its jurisdiction shall not be 
superseded, abrogated, or otherwise impaired by” the CWA. As the United States Supreme 
Court declared in the landmark case of California v. United States in 1 978, “[t]he history and 
relationship between the Federal Government and the States in the reclamation of tlie arid lands 
of the Western States is both long and involved, but through it runs the consistent thread of 
purposeful and continued deference to state water law by Congress.” 

To read the term “navigable” out of the CWA, and substitute it with the alarmingly broad 
definition of “waters of the United States”, would eliminate long-recognized state sovereignty 
over their waters. This suggests that the existing use of the term “navigable” has no independent 
significance. As the U.S. Supreme Court noted in SWANCC, it is one thing to give a word 
limited effect, but it is quite another to give it no effect whatsoever. The CWA did not intend to 
federalize the nation’s waters, yet that is exactly what the CWRA would do. 

The language of the bill seeks to create a nexus between water quality protection and such 
activities as “bird watching and photography.” It expands wetlands protection beyond traditional 
“dredge and fill” activities so as to encompass “draining,” and it speaks in terms of “protecting 
federal land ” in addition to the quality of waters. Each of these provisions represents an 
incremental, yet serious, expansion of federal jurisdiction under the CWA. 

B. CONGRESS LACKS CONSTITUTIONAL AUTHORITY TO ENACT CWRA 

1. The Commerce Clause, While Broad. Is Not Without Limits . 

The temi “navigable” as repeatedly used by Congress throughout the CWA amounts to a tacit 
recognition that the Commerce Clause is the basis of the Act’s authority. This is because the 
federal government has long had the authority to protect navigation through the regulation of 
navigable waters. However, it is the states that have “virtually plenary” authority to regulate 
intrastate, non-navigable waters, as confirmed by the U.S. Supreme Court in 1935 in the case of. 
California Oregon Power Co. v. Beaver Portland Cement Co. 

It is not unreasonable, nor surprising, that the U.S. Supreme Court has extended CWA 
jurisdiction to some non-navigable waters, as discussed in the SWANCC and Rapanos decisions. 
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This is because federal interests in navigation and interstate commerce could be affected by 
activities in non-navigable waters, provided that they are significantly connected to those 
navigable waters. However, such application of the Act has not been boundless. Instead, the 
Court has required that there be a “significant nexus” between the navigable and non-navigable 
waters before CWA jurisdiction can attach. This is because while broad, the Commerce Clause, 
and the authority it grants to Congress, is not limitless. The term “navigable” permeates the 
CWA in order to relegate federal regulation to its proper sphere of influence. Either the CWRA 
loses sight of the CWA’s Commerce Clause limitations or the CWRA ignores them altogether. 

2. The Other Constitutional Provisions Cited Bv CWRA Are Insufficient . 

The authors of CWRA cite other Constitutional provisions as authority for the expansion of 
CWA jurisdiction to “all interstate and intrastate waters.” More specifically. Sections 3(15) and 
3(16) cite to the Treaty Clause, the Property Clause, and the Necessary and Proper Clause of the 
U.S. Constitution as the basis for CWRA. However, none of those clauses - either individually 
or in combination — provide Congress with the authority to regulate all intrastate waters. 

The Necessary and Proper Clause is not an independent basis of authority. Rather, it gives 
Congress the authority to enact laws in furtherance of powers that have been specifically granted 
to the federal government elsewhere in the Constitution, such as the Treaty Clause and the 
Property Clause. By asserting that CWRA is a “necessary and proper means of implementing 
treaties to which the Unites States is a party,” the authors of the bill are claiming that the United 
States cannot uphold its various treaty responsibilities unless the federal government obtains 
jurisdiction over all intrastate waters within the country. At best, this reasoning requires a giant 
leap of faith, which is not an appropriate basis for constitutional decision-making. 

The assertion that the Property Clause provides authority to enact CWRA is even more tenuous. 
That provision simply provides Congress with the power to regulate property owned by the 
federal government. Why the federal government would need jurisdiction over ^ intrastate 
waters within the entire United States to protect its property interests is inexplicable. 

Simply put, the Commerce Clause is the only arguable constitutional authority for enacting 
CWRA. As such, federal jurisdiction over intrastate waters must have some nexus to 
navigability, as explained above. CWRA’s expansive definition of “waters of the United States” 
fails to adhere to this limitation and therefore cannot withstand constitutional scrutiny. 

C. THE CASE FOR EXPANDING FEDERAL JURISDICTION HAS BEEN 
GREATLY EXAGGERATED 

After reading the justifications provided by the bill’s drafters, one not familiar with this nation’s 
regime for regulation of the environment would understandably conclude that there is some giant 
gap in the regulatory scheme that is allowing unchecked pollution in waters that are not currently 
within the jurisdiction of the CWA, However, this is simply not the case. 

Even though smaller intrastate waters and wetlands areas may not he within the jurisdiction of 
the federal government, they are witliin the jurisdiction of state and local governments. The 
necessary implication is that these governments are incapable of effectively protecting their 
water resources. Otherwise, there would be no need for the legislation. 
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In addition, it is important to keep in mind that the federal government does have jurisdiction 
over discharges of solid wastes, hazardous wastes, and hazardous substances to non- 
jurisdictional waters through the Resource Conservation and Recovery Act and the 
Comprehensive Environmental Response, Compensation, and Liability Act. 

It is also worth noting that the CWA is widely recognized as an extremely successful statutory 
regime. All of this progress has been achieved under the current version of the CWA. And more 
than five years’ worth of this progress has been achieved since the Supreme Court’s SWANCC 
decision in 2001, which the drafters of CWRA allege was the begitming of the Court’s attempts 
to limit federal jurisdiction. Simply put, the sponsors of the bill have only spoken of the need for 
an expansion of federal jurisdiction in the broadest, most vague terms possible, without 
establishing any real need. 

D. CWRA DOES NOT ACCOMPLISH ITS GOALS AND WOULD HAVE 
UNINTENDED CONSEQUENCES 

One of the stated purposes of CWRA is to “clearly define” the scope of CWA jurisdiction. This 
is certainly a desirable goal. Uncertainty and confusion has had real-w'orld effects on the ground, 
resulting in delays and extra expenses for those with potentially regulated projects. 

To accomplish this goal, however, the drafters are attempting to assert jurisdiction over “all 
interstate and intrastate waters”. Regardless of one’s view of what the extent of federal 
jurisdiction should be, this bill does not clearly define jurisdiction. Instead, it introduces new 
uncertainties and ambiguities that will ultimately need to be resolved through litigation. 

One reason CWRA is so ambiguous is that the drafters have not provided any indication of what 
is meant by “all intrastate waters”. Operating under the assumption that “all” means “all”, this 
phrase would include swimming pools, rain puddles, water features, stock ponds; the list goes on 
and on. Presumably, the drafters would disclaim such a ridiculous extension of jurisdiction, but 
unfortunately no limitations appear in the text of the bill. 

One of the bill’s Congressional supporters stated that the Army Corps of Engineers “has around 
20,000 jurisdictional determinations pending”, the implication of which is that enacting CWRA 
would reduce or eliminate the need for such determinations, thereby saving agency resources and 
speeding up the permitting process. However, such administrative efficiencies would be unlikely 
to materialize due to the imprecise nature of the phrase “all intrastate waters.” In addition, 
because CWRA expands the scope of the CWA, more permits and the associated recordkeeping, 
inspections, and renewals would be required, thereby further stretching agency resources. 

E. THE PROPOSED BILL WILL HAVE SIGNIFICANT ADVERSSE IMPACTS ON 
AGRICULTURAL AND MUNICIPAL WATER SUPPLY ACTIVITIES 

1. The Impacts on Irrigated Agriculture Would be Disastrous 

Simply put, the CWRA’s effect upon irrigated agriculture will be disastrous. The CWRA will 
extend jurisdiction to virtually all agricultural irrigation facilities. Such a jurisdictional extension 
will paralyze the ability of water users to efficiently operate and maintain these facilities. 
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First, extending CWA jurisdiction over agricultural irrigation facilities will subject them to water 
quality standards that these facilities were not designed and are not operated to support. 

Irrigation facilities are owned, operated, and maintained to supply irrigation water. In many 
instances, irrigation entities are both contractually and state law-hound to deliver this water. 
These facilities were not designed, and they are not operated, to serve as fish and wildlife habitat 
or as recreational attractions. These facilities are privately owned and paid for by the water users 
who benefit from the water that they deliver. Operation and maintenance of irrigation facilities 
includes the application of various aquatic herbicides and other chemicals both to the water and 
to the banks of these facilities. These chemical applications are necessary to promote efficient 
water flows, to prevent plant induced water losses, and to prevent plant and/or animal induced 
destabilization or destruction of these facilities. These chemical applications could have short 
term water quality effects that would violate newly imposed water quality standards. 

Second, irrigation facility operation and maintenance activities include physical and structural 
modification and upkeep. These maintenance activities include, but are not limited to, facility 
dredging, lining, piping, and relocation. The time, effort, and expense of securing permits for 
these activities would be astronomical. These added expenses would, by necessity, be home by 
water users who in many instances would not be able to shoulder the additional financial burden. 
Traditionally, fanners are dirt rich, but money poor. In addition, many existing irrigation 
channels also provide a flood control or flood relief function. Thus, the need to maintain them is 
not just a necessity for continued irrigation deliveries, but also for flood control. 

Third, the CWRA fails to account for the exigencies of operating and maintaining western 
irrigation systems. Many western states require that irrigation systems be operated not only to 
ensure the flow of water to water users, but that the operation of these systems be accomplished 
without harm to neighboring property owners. Emergency situations (such as facility failure) 
that cut off water supply, or that flood adjoining lands must be dealt with in a timely manner. 
Irrigation entities do not have the luxury of applying for a permit when time is of the essence. 

The CWRA could leave irrigation entities in an untenable position of having to choose between 
violating state law, by failing to timely address a problem that interferes with water supply or 
that causes flooding due to permit application and processing procedures, or violating the CWA, 
by acting immediately to rectify a problem that requires a permit prior to proceeding. 

Some may argue that the aforementioned concerns are unfounded given the CWRA’s “Savings 
Clause” in Section 6 of the bill. Theoretically, the Savings Clause would preserve current CWA 
exemptions enjoyed by the agricultural community such as the agricultural return flow 
exemption and the agricultural operations exemption. The problem, however, is that the 
CWRA’s proposed definition of “waters of the United States” is so expansive that it threatens to 
render such exemptions meaningless. Put another way, the CWRA’s proposed definition of 
“waters of the United States” unquestionably imposes CWA jurisdiction over irrigation 
facilities — a question or application of the CWA that is not currently absolute as many of the 
federal circuit courts have split on the issue. While various agricultural exemptions may be 
preserved on paper (via the CWRA’s Savings Clause), it remains to be seen whether those 
exemptions will be preserved in practice. Once something is jurisdictional, overzealous 
enforcement and lawsuits initiated by environmental organizations can, and oftentimes do, 
follow. Basically, the Savings Clause exemptions are gutted by the jurisdictional aspect of the 
CWRA’s newly proposed definition of “waters of the United States.” 
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2. The Bill Would Result in Additional Complications and Costs for Municipalities 

This unencumbered approach to the definition of “waters of the United States” would not only 
lead to additional unwarranted intrusion upon necessary agricultural practices as noted above, 
but would further complicate and substantially increase in cost municipal construction activities 
and “state” regulated municipal discharge practices. 

For example, there would be additional instances of a “federal nexus” as municipalities construct 
necessary infrastructure, such as lengthy delivery pipelines and water storage facilities. 
Expensive and time consuming NEPA reviews would be triggered where none are currently 
implicated. 

In addition, water “reuse” practices, such as non-potable irrigation applications on parks, golf 
courses and medians and zero discharge disposal options, each currently the subject of state 
regulatory requirements, could now be caught in the federal regulatory web. 

CONCLUSION 

In conclusion, NWRA and the Family Farm Alliance strongly urge the Committee to look 
closely at the history of jurisdiction under the Clean Water Act. Clearly, it has expanded 
significantly over the past thirty-five years, not narrowed. Significant problems are already 
being encountered by water providers with the existing Act and these challenges are expected to 
continue. Looking forward, we strongly oppose the CWRA because it is unconstitutional, 
unnecessarily and unjustifiably expands federal jurisdiction over intrastate waters, and would 
have significant adverse impacts upon agricultural and municipal water providers. We urge 
clarity, not expansion of the Clean Water Act. 

Thank you again for the opportunity to provide this testimony. 1 would be pleased to answer any 
questions that you may have. 
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Mr. Chairman, members of the Committee, my name is Dr. Scott Yaich. I am the 
Director of Conservation Operations at Ducks Unlimited’s (DU) National Headquarters in 
Memphis, Tennessee. I am certified as a Professional Wetland Scientist and Certified Wildlife 
Biologist by the Society of Wetland Scientists and The Wildlife Society, the professional 
organizations of these respective scientific disciplines. I have worked for DU since 2001, and 
previously served as Wetlands Program Coordinator and Assistant Director for the Arkansas 
Game and Fish Commission for 13 years. My current duties include responsibility for 
overseeing DU’s scientific review and response to issues related to the Clean Water Act. 

I appreciate the opportunity to speak with you today on behalf of Ducks Unlimited. Our 
organization was founded in 1937 by concerned and farsighted sportsmen conservationists. Our 
mission is to conserve, restore, and manage wetlands and associated habitats for North America's 
waterfowl, and for the benefits these resources provide other wildlife and the people who enjoy 
and value them. DU has grown from a handful of people to an organization of over 1 ,000,000 
supporters who now make up the largest wetlands and waterfowl conservation organization in 
the world. With our many private and public partners we have conserved over 12 million acres 
of habitat for waterfowl and associated wildlife in the U.S., Canada, and Mexico. Ducks 
Unlimited is a science-based conservation organization. Every aspect of our habitat conservation 
work is rooted in the fundamental principles of scientific disciplines such as wetland ecology, 
waterfowl biology, hydrology, and landscape ecology. Thus, our perspectives on the Clean . 
Water Act and related issues are based on our extensive grounding in these scientific disciplines. 

WETLAND STATUS AND TRENDS 

The Clean Water Act (CWA) has been an important component of the national 
framework of wetland conservation for over 30 years. It has been one of the most successful 
environmental programs in the nation’s history, and many aspects of the country’s water quality 
have improved measurably since 1972. Although the CWA has likely contributed to past 
declines in the rate of wetland loss, recent judicial decisions and regulatory actions put much of 
the nation’s remaining wetland resources at increased risk of loss by effectively removing them 
from federal CWA jurisdiction. 

The status of wetlands in the United States provides important context for our concerns 
about the extent to which they are protected by the Clean Water Act. Over 50% of the estimated 
22 1 million acres of wetlands originally present in the United States have been lost. Although 
the rate of wetland loss has decreased since the mid-1950s, at least in some measure due to the 
passage of the Clean Water Act in 1 972, recent smdies document that nationwide losses of 
wetlands most important to waterfowl and other wildlife continue to exceed 80,000 acres per 
year. Discounting the addition of ponds that have little wildlife value, the nation has had a net 
loss of over 16 million acres of wetlands since the mid-1950s. Since 1986, the nation has lost 
over 2 million acres of vegetated wetlands and 1 .4 million acres of freshwater marshes, among 
the most important types of wetlands for waterfowl and other wildlife. These kinds and 
magnitudes of losses not only have a cumulative negative impact on the waterfowl that our one 
million supporters care so passionately about, but also on the nation’s water quality and other 
federal interests. 
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WETLAND FUNCTIONS AND VALUES 

Wetlands as Wildlife Habitat: Wetlands provide a broad array of ecosystem functions, each 
carrying some measure of ecological and societal value. For example, the millions of small 
wetlands of the prairie pothole region (PPR) of Minnesota, North and South Dakota, Montana 
and Iowa ate among the most important wetlands to waterfowl on the continent. However, of the 
approximately 20 million potholes that once existed in the northern U.S., only about 7 million 
remain. Over 95% of the potholes in Mirmesota and Iowa have been drained or filled. 

An estimated 50% of the average total annual production of ducks comes from the 
pothole region, and in wet years 70% or more of the continent’s duck production can originate in 
the PPR. One analysis suggested that duck production in the pothole region of the U.S. would 
decline by over 70% if all wetlands of less than I acre were lost. However, wetland losses far 
less than this would significantly impact waterfowl numbers, and could result in closed 
waterfowl seasons with related economic impacts. In addition, 38% of the breeding ducks in the 
PPR of the Dakotas are associated with temporary and seasonal wetlands and wetlands less than 
one acre in size embedded in cropland. These wetland categories are at the greatest risk of loss 
in the absence of adequate Clean Water Act protections. 

Unfortunately, significant losses of potholes continue to occur. The U.S. Fish and 
Wildlife Service’s most recent report on wetland status and trends for 1998-2004 stated that, 
“Notable losses of freshwater vegetated wetlands occurred in the Prairie Pothole Region of 
eastern North and South Dakota, western Minnesota and Iowa.” The report also stated that 
82,500 acres of freshwater wetlands across the country were lost annually during that period, 
with 85% being smaller than five acres in size, and 52% smaller than one acre. Small wetlands 
are among the most productive and valuable as habitat for wildlife. 

The prairie pothole region is but one example of a wetland ecosystem that has lost a 
significant proportion of its wetlands, with the remaining wetlands being at significant risk. 
Wetland systems such as the playa lakes of the southern plains, vernal pools of California, and 
rainwater basins of Nebraska have been negatively impacted to a similar degree, or worse. Less 
than 400, fewer than 5%, of the original rainwater basins remain in Nebraska today. This means 
that migrating waterfowl are increasingly concentrated and increasingly dependent upon this 
diminished resource. Approximately 50% of the mid-continent mallards and 90% of mid- 
continent white-fronted geese depend upon these few wetlands during migration. When such 
large numbers of waterfowl are abnormally concentrated on so few water bodies, they are highly 
susceptible to outbreaks of virulent disease that can kill large percentages of whole populations. 
Thus, the continued declining trends in wetlands across the nation’s breeding, migration and 
wintering waterfowl habitats pose a significant threat to their future, to the future of waterfowl 
hunting, and to the other wetland-dependent and wetland-associated wildlife resources. 

Waterfowl are a valuable interstate and international economic resource. Approximately 
1,8 million waterfowl hunters expended almost $1 billion in 2001 for hunting related goods and 
services, resulting in a total estimated economic output of $2.3 billion, 21,415 jobs, and over 
$300 million in state and federal tax revenue. Approximately 18% of waterfowl hunting in 2001 
took place in a state other than the one in which the participant resided. For example, in North 
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Dakota, 47% of the state’s waterfowl hunters were non-residents, and in Arkansas over 42% of 
89,000 waterfowl hunters in 2002 traveled there from other states. Furthermore, commerce tied 
to the waterfowl resource and other wetland-associated fish and wildlife is not restricted to 
hunting. In 200 1 , nearly 20 million people participated in watching waterfowl and shorebirds, 
with an associated economic output of approximately $9.8 billion. 

Hydrologic Functions and Values of Wetlands: Wetlands provide important ecological goods 
and services to the nation through the hydrologic functions they serve. For example, a primary 
function of wetlands is to store water, and this equates to protection of downstream landowners 
and communities from flooding. Floods cause an estimated $3.7 billion in annual damage in the 
U.S., and wetland losses have exacerbated this by causing “more flood for less rain.” The 1993 
Midwest flood was (before Katrina) the largest flood disaster in U.S. history, causing $16 billion 
in damages. Approximately 60 million acres of wetlands in the Mississippi River watershed 
have been lost. Not entirely coincidentally, the three states with 75% of the damage in the 1993 
flood (Illinois, Iowa and Missouri) have lost 89%, 85% and 87% of their wetlands, respectively. 
The water storage function of our remaining wetlands is even more important now because, since 
the flood of 1993 in the St. Louis area alone and on land that was underwater in 1993, there have 
been 28,000 new homes built, population has increased by 23%, 6,630 acres of commercial 
development has occurred, and there has been a total of $2.2 billion in new development. 

Another example is the Red River Basin of northwest Minnesota and the eastern Dakotas. 
Approximately 75% of wetlands in this region have been drained, and the downstream portions 
of the area now experience major floods every 4-6 years, and a flood classified as “devastating” 
every 10 years. Small pothole basins in the Devil’s Lake watershed in North Dakota could store 
72% of the total runoff from a 2-year frequency flood and approximately 41% of the total runoff 
from a 100-year frequency flood. In a study of flooding in Massachusetts, the U.S. Army Corps 
of Engineers determined that flood damages would increase by $17 million per year if the 8,400 
acres of wetlands in the Charles River basin were drained. Thus, wetland protection is a critical 
element of reducing flood damage along the nation’s waterways, a hazard to which such areas 
are increasingly susceptible as a result of wetland loss. 

Other Wetland Functions: Virtually all wetlands improve the quality of water that they receive 
and then discharge, doing so through either direct, physical means such as trapping sediment and 
associated chemical constituents, or storing and recycling nutrients and other chemicals. 

Evidence of the societal value of such water quality services is demonstrated by the actions of 
New York City to initiate a $250 million program to acquire and protect up to 350,000 acres of 
wetlands and riparian lands in the Catskills. The city is taking this action to protect the quality of 
its water supply as an alternative to constructing water treatment plants that could cost as much 
as $6-8 billion. In South Carolina, the wetland services provided by the Congaree Swamp 
negated the need for a $5 million wastewater treatment plant. Ducks Unlimited recently entered 
into a partnership with the National Association of Clean Water Agencies to help facilitate these 
kinds of actions. 
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WETLANDS AT RISK: SCIENCE AND THE LEGAL/ REGULATORY LANDSCAPE 

Estimating Wetlands at Risk: There are ranges of estimates of the percentage of the nation’s 
wetlands that have had Clean Water Act protections withdrawn from them as a result of the 
SWANCe and Rapanos/Carabell decisions in the U.S. Supreme Court, and the subsequent 
regulatory interpretations by the U.S. Army Corps of Engineers (USACE) and Environmental 
Protection Agency (EPA). The agencies estimated that 20 million acres would no longer be 
covered by the CWA as a result of the SWANCC decision. The Association of State Wetland 
Managers estimated it to be 30-60 million acres, or approximately 30-60% of the remaining 
wetlands. In the wake of the Rapanos/Carabell decision which resulted in the withdrawal of 
more wetlands from CWA jurisdiction, estimates have ranged from 40-80 million acres. 

In the wake of the SWANCC case. Ducks Unlimited scientists reported in September 
2001 the results of an assessment of the potential impact of the decision on wetlands in the 
landscapes most important to waterfowl. The post-SWANCC guidance had not yet been released, 
so a range of scenarios was evaluated. However, the worst-case scenario was closest to what has 
unfolded since 2001. This assessment estimated that up to 96% percent of the wetlands in the 
prairie pothole region and the Gulf Coast might no longer be considered Jurisdictional (76% and 
86% of the areal extent of wetlands in these regions, respectively). In the Great Lakes region, up 
to 90% of the remaining wetlands (33% of the wetland acreage) were considered at risk, whereas 
88% of the wetlands (12% of the wetland acreage) of the mid-Atlantic Coast region were at risk. 
Overall, the vast majority of small, non-adjacent wetlands in the areas examined were put at 
significant risk of loss as a result of the SWANCC decision. The post-Rapanos guidance simply 
adds to the wetlands considered at risk in that evaluation. 

It is difficult, at best, for the scientific community to develop such estimates because 
terms such as “geographically isolated wetland” and “adjacent wetland” axe legal constructs that 
lack any grounding in science. From a scientific standpoint, virtually all of the nation’s wetlands 
are linked to downstream or downslope navigable waters in one way or another. Although 
wetlands can be geographically isolated from navigable waters, and they can be sufficiently 
distant as to be referred to as non-adjacent in a colloquial sense, they almost always possess a 
hydrologic and/or ecologic nexus with navigable-in-fact waters. An appreciation of this fact is 
critical to understanding why the restoration of Clean Water Act protections is essential if the 
nation is to fulfill the Act’s explicit purpose, which is "to restore and maintain the chemical, 
physical, and biological integrity of the Nation ’s waters. ” 

Significant Nexuses Between Geographically Isolated Wetlands and Navigable Waters Are 
the Rule: There are many examples of direct connections between navigable waters and 
wetlands that may on the surface appear to have no linkage to them, and numerous scientific 
studies document the significance of these connections to achieving the purposes of the CWA. 
During wet cycles in the pothole region, for example, water tables rise and surface water levels 
reach outlet elevations for most geographically isolated potholes, thereby augmenting other 
connections to downstream navigable waters. In the aggregate, these connections have a 
significant impact on downstream water quality and can significantly affect flood levels. These 
types of connections are demonstrable for many other wetland systems. 
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In addition, geographically isolated and other wetlands very often contribute to 
groundwater recharge, and this groundwater then moves downslope toward flowing streams that 
ultimately terminate in navigable waters. For example, 20-30% of the water loss from prairie 
wetlands can be seepage to groundwater. Subsequent groundwater discharge into flowing 
streams over 16 miles away from these geographically isolated wetlands has been documented. 
The sandhill wetlands of Nebraska have direct linkages to the High Plains (Ogallala) aquifer, as 
do playa lakes farther south, and these wetlands are important recharge sites for the aquifer, 
which stretches over thousands of miles and provides groundwater to numerous states. Water is 
being withdrawn from this aquifer faster than it is being recharged, so additional loss of these 
types of geographically isolated, but hydrologically and ecologically adjacent wetlands will only 
exacerbate the decline of the aquifer with negative economic affects on farming, ranching, and 
communities in the region, and will result in the direct loss of critical wildlife habitat. In 
addition, this aquifer discharges naturally to flowing streams and springs that lead to the Platte, 
Republican and Arkansas Rivers. These linkages not only provide a connection that can affect 
water quality, but that are also important for maintaining base flows of navigable waters and 
their tributaries. If climate change, as is widely predicted, results in an increasingly variable 
climate with more frequent and severe drought in many areas, protecting wetlands that hold and 
slowly release water to downstream users will be increasingly important for maintaining wildlife 
habitat, and for providing the water that supports local and regional economies. 

In fact, the South Platte River in Colorado already has an economy built upon complex 
hydrologic models that incorporate knowledge of the time that water takes to move from 
sometimes far-removed, geographically isolated wetlands, to the river. Water has been valued 
and traded based on the knowledge that, in the example of the Tamarack project, that it will take 
over a year for water in a wetland to makes its way to the river where it can then be used for base 
flows to support wildlife needs, irrigation, or other economic uses. The Brush Prairie Wetlands 
project is established on the basis of a 5-year transit time from the wetlands to the river, and the 
Little Bijou reservoir is 8 miles from the river with water being traded 12 years in advance of its 
transit via groundwater to the river. It is the certainty of the significance and predictability of 
these hydrologic nexuses that allows this water to be traded as a commodity with real value as 
part of an interstate/federal.agreement. 

The negative side of these kinds of hydrologic nexuses between geographically isolated 
wetlands and flowing waters is that pollutants can also be carried into navigable waters along 
with the water. For example, there are a number of Superfund sites in Macomb County, 
Michigan, the same county as the Carabell wetlands (June Carabell, et al. v. United States Army 
Corps of Engineers), in which volatile organic compounds, polychlorinated biphenyls, heavy 
metals and other compounds have leached from geographically isolated disposal sites into 
groundwater aquifers, private drinking water wells, and ultimately to the Clinton River. Without 
jurisdiction over geographically isolated wetlands, this kind of problem could become more 
widespread. 

Thus, wetland science clearly demonstrates the linkages that almost always exist between 
geographically isolated wetlands, remote tributaries, groundwater, and navigable waters, 
supporting the science-based contention that adjacency and significant nexus for determining 
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jurisdictional wetlands must be interpreted from a functional perspective if water quality and 
quantity is to be protected as intended by the CWA. 

Science and the Post-Rapanos Guidance; Unfortunately, because of the variable and 
interacting interpretations of the scientific information and judicial perspectives of the nine 
justices, the Rapanos/Carabell decision ultimately created more uncertainty than previously 
existed. Five justices clearly understand that to fulfill the explicitly stated purpose of the Clean 
Water Act, wetlands and other waters with a significant nexus to navigable waters and federal 
interests must be encompassed within the act’s jurisdiction. Justice Kennedy’s opinion was the 
pivotal one, and he articulated the concept of a significant nexus test, laying out the legal basis 
for a science-based conceptual approach with which to assess the jurisdictional status of 
wetlands and other waters. He explicitly stated that ecologic and hydrologic linkages, such as 
flood water storage, between wetlands and navigable waters should be considered. Most 
importantly for wetland ecosystems such as the prairie pothole region, rainwater basins, and 
playa lakes, he stated that the nexus between navigable waters and the wetland in question in 
combination with similar wetlands in the region should be considered in a significant nexus test. 
In addition, he gave a strong indication of the importance he placed on such aggregate impact 
considerations when he stated that an example of the important public purposes that should be 
served by the Clean Water Act was to address water quality issues such as the huge hypoxic zone 
in the Gulf of Mexico, a significant problem that can only be addressed by protecting and 
restoring many wetlands across the interstate landscape of the Mississippi River watershed. 

Thus, his opinion provided the opportunity to apply a scientific foundation for assessing 
jurisdictional status of all wetlands, regardless of distance or degree of isolation from navigable 
waters. 


Unfortunately, however, due to the nature of the above-described types of ecologic and 
hydrologic connections that exist between most wetlands and navigable waters, Justice 
Kennedy’s significant nexus test is virtually impossible to apply scientifically and efficiently 
within an administrative and regulatory context. Thus, the agencies apparently struggled in 
developing the post-Rapanos guidance. Ironically, the net effect of the guidance is that it is in 
many ways the worst of all worlds - it decreases the level of certainty and clarity that existed 
before the SWANCC and Rapanos cases, dramatically reduces the scope of Clean Water Act 
protections to the nation’s wetlands, and increases the administrative and regulatory burden on 
the agencies, thereby increasing the time required to adequately process permit applications. 

WETLAND PROTECTION AND PUBLIC OPINION 

The public consistently demonstrates a fundamental concern for having clean, abundant 
water, and wetlands and other natural habitats that support healthy fish and wildlife populations 
and the associated recreational pastimes. An independent nationwide survey contracted by 
Ducks Unlimited documented that 1 5 times more citizens believed there were too few wetlands 
than those who believed there were too many. The same survey showed that 91% of the public 
stated that it was important to protect and conserve wetlands, with only 3% being neutral or 
considering it unimportant. Furthermore, survey after survey has reinforced that the American 
public has a deep concern about water quality and has high expectations for water conservation. 
A recent Harris interactive poll documented that 74% of U.S. adults agreed that “protecting the 


7 



737 


environment is so important that requirements and standards carmot be too high, and that 
continuing environmental improvements must be made regardless of cost.” 

Thus, the American public, including Ducks Unlimited’s million supporters, expect that 
the health of our wetlands and other waters will be maintained for their individual interests and 
for the collective good of the nation. 

CONCLUSIONS 

This brief review outlines some of the key aspects of wetland and aquatic ecology that 
provides the scientific basis for protecting wetlands within the framework of the Clean Water 
Act. , Some of the most important points are: 

• a majority of the nation’s wetlands have already been lost, and this has had a negative 
impact on the remaining wetlands and waters of the U.S. and related federal and public 
interests; 

• wetlands serve important ecologic and societal functions, including providing critical 
habitats for waterfowl and other wildlife, providing flood control and base flows for 
rivers, streams and groundwater aquifers, and protecting and improving the quality of 
water that flows downstream to other users; and, these functions have an increasing 
value as wetlands continue to be lost; 

• as a consequence of recent Supreme Court decisions and subsequent interpretations by 
agencies that resulted in a regulatory framework that has not relied upon the best 
available science to “restore and maintain the chemical, physical and biological integrity 
of the Nation’s waters,” millions of acres of wetlands are now at significantly increased 
risk of loss due to the withdrawal of important CWA protections and increased 
regulatory uncertainty; 

• science supports the generalization that virtually all wetlands, in combination with 
similar wetlands in a particular region, possess significant hydrologic and ecologic 
nexuses with navigable waters and have a direct effect on the quantity and quality of 

■ such waters; 

• fulfillment of the primary purpose of the Clean Water Act requires the restoration of 
wetland protections that existed prior to the SWANCC decision. 

In light of all the above, it is clear that the nation’s remaining wetlands are at significant risk 
of loss, and the waterfowl, other wildlife, and related interests that depend upon these wetlands 
are similarly at risk. Passage of legislation is the only apparent remedy for restoring wetland 
protections that are at least as strong as those that existed prior to 2001. Wetland and hydrologic 
science provides the basis for such protection under the Clean Water Act. 
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August 14, 2007 


The Honorable Wayne Gilehrest 
2245 Rayburn House Office Building 
Washington, DC 20515 


Dear Congressman Gilehrest: 



Thank you for the opportunity to provide Ducks Unlimited’s perspectives on the tirree 
questions that you posed at the July 19,2007 hearing of the Committee on 
Tmusportalion and Infrastmcture on the issue of the status of tho nation’s waters, 
including wetlands. 


Your first question related to “which watere of the United Stales should be clean.” 
Although “clean” is a subjective term open to a wide range of interpretations, the 
federal and state agencies responsible for administering the Clean Water Act have 
established measurable water quality standards for various uses of water, In order to 
maintain those legal standards of “cleanliness,” all ‘Vaters of the United States” need 
to be subject to these standards, i.c., be “clean ” As stated in our oral and written 
testimony, virtually all waters arc connected in one or more ways, and even small 
wetlands and tributaries, when considered together, have a significant impact on the 
quality and quantity of water in larger waterbodies and rivers. However, there are 
clearly artificial and natural rec;q}tac1es of water (e.g., bird baths, puddles in yards, 
tractor tire ruts filled with water in upland fields) that should not be jurisdictional 
under the Clean Water Act and that have and should continue to be slalulorily or 
administratively exempted from Clean Water Act jurisdiction and standards. 

Your second question regarding “how should wc think about gravity and its 
relationship to water and the Clean Water Act,” keeping in mind Justice Kennedy’s 
significant nexus test, is insightful. Gravity, obviously, is what ultimately causes 
water to flow downhill. However, I believe that the protectioTJs tlial have been 
afforded by die Clean Water Act for 35 years have been undemiincd as a result of an 
inadequate understanding that gravity also pulls water from wetlands and streams 
down into the ground. Once having entered the soil, the water continues to be pulled 
downward by gravity, flowing boicatb die surface until it inevitably connects to 
bodies of water such as rivers and lakes that are on the surface but at lower elevations 
than the original source of the water. So, although we don’t necessarily need to think 
too much about gravity per se, we should recognize that as a result of gravity virtually 
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all waters, including wetlands, are connected to other and larger waterbodies that reside at 
lower elevations. Finally, when the cumulative impacts of tlicsc kinds of connections 
between the many small wetlands and tributaries in watersheds are considered, as Justice 
Kennedy indicated should bo the ease, the significant nexus between tlicm and their impact 
on downstream and downslope waters becomes clear. 

Your third question, “does it matter whether or not human activity regarding the hydrologic 
cycle is important,” also focuses on a critical point. From the standpoint of fulfilling the 
purposes of the Clean Water Act, I believe there are two answers, depending upon the 
perspective from which the question is viewed. From an ecological perspective, yea, human 
activities that affect water at one point within the hydrologic cycle can have a tremendous 
impact on the water at other points of the cycle. For example, when geographically isolated 
wetlands are filled in and can no longer serve as a functioning wetland, there are important 
negative affects on downstream waters. These negative effects can include increased 
flooding, decreased summer flows, and reduced water quality, as well as loss of fish and 
wildlife habitats. So, activities undertaken at one point within the hydrologic cycle are 
indeed important to other parts of the hydrologic cycle. 

On the otlicr hand, one could say that from the regulatory perspective of whether or not 
human activities within the hydrologic cycle should be an important consideration in 
severing Clean Water Act jurisdiction, the answer should be “no.” For example, a natural 
stream that has been converted to a straightened ditch, but which still connects upstream 
waters to downstream waters, should remain within the Jurisdiction of the Clean Water Act if 
the Act is to fulfill its purposes. Similarly, placement of a dam somewhere along the flow of 
water docs not truly sever all the nexuses between the upstream and downstream waters. 
Thus, neither should Clean Water Act jurisdiction be severed by such human activities. 

On behalf of Ducks Unlimited, I would like to express my appreciation for the opportum'ty to 
test] fy on this critical issue, and I hope that ray answers to your questions provide 
perspectives that are useful to you aud other committee members. 


Sincerely, 



Director of Conservation Operations 


tx:: Chainuaa and House Rankins Members. Committee on Transportation and Infrastructure 
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INTERESTS OF AMICI CURIAE^ 

Amici curiae^ are a bipartisan group of former Envi- 
ronmental Protection Agency (“EPA”) Administrators, 
spanning nearly twenty years of service, with an interest in 
the continued application of the Federal Water Pollution 
Control Act of 1972, 33 U.S.C. § 1251 et seq. (hereinafter 
“Clean Water Act”) to all waters of the United States, 
including tributaries and adjacent wetlands like those 
involved here. These cases are about much more than two 
isolated disputes over the U.S. Army Corps of Engineers’ 
(“Corps”) wetlands jurisdiction. Petitioners’ arguments to 
exclude non-navigable waters and their adjacent wetlands 
from federal regulation strike at the very heart of the 
nation’s water pollution control programs. As the agency 
primarily charged with implementing the Clean Water Act, 
EPA has worked closely with the states over the last three 
decades to make steady progress toward reducing water- 
borne contamination and restoring the commercial, recrea- 
tional, and ecological health of our aquatic systems. Amici 
have an abiding interest in ensuring that this successful 
federal state partnership and the long-settled administra- 
tive practices on which it is built are not weakened by an 
unnecessarily narrow interpretation of the statute. 

♦ 


* All parties have consented to the filing of this brief in letters that 
are on file with the Clerk. Pursuant to Rule 37.6, counsel for amici 
state that no counsel for a party authored this brief in whole or in part 
and no person or entity, other than amici or their counsel, made a 
monetary contribution to the preparation or submission of this brief. 

^ Amici are Former EPA Administrator Carol M. Browner (Jan. 
1993 to Jan. 2001), Former EPA Administrator William K. Reilly (Feb. 
1989 to Jan. 1993), Former EPA Administrator Douglas M. Costle (Mar. 
1977 to Jan. 1981), and Former EPA Administrator Russell E. IVain 
(Sept. 1973 to Jan. 1977). 
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SUMMARY OF ARGUMENT 

The key phrase at issue here ~ “waters of the United 
States” - undergirds every water pollution control pro- 
gram established in the Clean Water Act, not just the 
wetlands permit program. Most significant among these 
water quality efforts are the law’s basic prohibition 
against discharging pollutants into waters without a 
permit, 33 U.S.C. § 1311(a), the National Pollutant Dis- 
charge Elimination System (“NPDES”) permit program 
established by section 402 of the Act, 33 U.S.C. § 1342, and 
the statute’s linked water quality-based requirements. In 
broadly defining “navigable waters” as “waters of the 
United States,” Congress recognized both the reality of 
hydrologic cycles and the need to address pollution at its 
source. Given the quintessentially economic activities 
regnilated by the statute, and by the Corps in these par- 
ticular cases, Congress unquestionably acted within its 
Commerce Clause powers in articulating a statutory 
definition broad enough to effectuate the statute’s various 
pollution control programs. 

In the three decades since the Clean Water Act’s 
passage, regulatory agencies and the courts have given 
effect to Congress’ intent by consistently interpreting the 
term “navigable waters” to cover all interconnected wa- 
ters, including non-navigable tributaries and their adja- 
cent wetlands. The system of cooperative federalism that 
Congress envisioned in crafting the Clean Water Act has 
since developed into a robust federal-state partnership 
that relies heavily on this interpretation of the statute’s 
jurisdiction. The radical reinterpretation that Petitioners 
press here would upend long-settled expectations, ham- 
string enforcement efforts, and impair the ecological. 
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recreational, and commercial value of the nation’s lakes, 
rivers, and coastal estuaries. 

Petitioners base their arguments primarily on an 
expansive misreading of a few clauses in Solid Waste 
Agency of Northern Cook County (“SWANCC”) v. U.S. 
Army Corps of Engineers, 531 U.S. 159 (2001), while 
failing to heed the more directly applicable holdings and 
language of United States v. Riverside Bayview Homes, 
Inc., 474 U.S. 121 (1985). The touchstone for the Court’s 
analysis in both cases was the scope of the term “navigable 
waters,” expressly defined by the Clean Water Act as 
“waters of the United States, including the territorial 
seas.” 33 U.S.C. § 1362(7). In Riverside Bayview, the Court 
recognized that the Clean Water Act confers broad regula- 
tory jurisdiction on the Corps and EPA over “wetlands 
adjacent to but not regularly flooded by rivers, streams, 
and other hydrographic features more conventionally 
identifiable as ‘waters.’” 474 U.S. at 131. The Court’s 
decision in SWANCC confirmed the ongoing validity of 
Riverside Bayview, concluding only that Clean Water Act 
jurisdiction does not extend as far as non-navigable 
“isolated ponds, some only seasonal, wholly located within 
two Illinois counties” solely because they serve as habitat 
for migratory birds. 531 U.S. at 171-72. 

The Corps’ actions in both Rapanos and Carabell fall 
squarely within the contours of Riverside Bayview. Peti- 
tioners’ arguments amount to nothing more than a request 
by two commercial real estate developers that the Court 
second-guess the ecological judgments of the expert 
administrative agencies concerning water flows, the 
significance of wetlands and their connection to tributar- 
ies, and the role of these components of the aquatic system 
in protecting water quality. Riverside Bayview soundly 
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rejected Petitioners’ proffered approach, deferring to the 
agencies’ general regulatory judgments and site-specific 
ecological assessments. There is no reason for the Court to 
revisit this settled issue. 


♦ 

ARGUMENT 

I. A BROAD INTERPRETATION OF THE TERM 
“WATERS OF THE UNITED STATES” IS PIV- 
OTAL TO THE NATION’S WATER POLLUTION 
CONTROL EFFORTS. 

Although focused on jurisdictional wetlands, these 
cases have vastly broader and more troubling implications. 
Petitioners essentially ask the Court to rewrite and 
restrict the definition of “waters of the United States,” a 
phrase that governs not only the jurisdictional scope of 
section 404 “dredge and fill” permits like the ones at issue 
here, but also every other pollution protection program 
established by the Act. A decision by the Court to cast 
aside more than three decades of settled administrative 
and judicial interpretations of the phrase “waters of the 
United States” would strike a crippling blow at the under- 
pinnings of the Clean Water Act. 

A. The Clean Water Act of 1972 Constituted a 
Radical Departure from Prior Federal Wa- 
ter Quality Laws and Enacted a Compre- 
hensive Pollution Control Regime. 

Adopted in the wake of burning rivers and toxic fish, 
the Clean Water Act discarded the ineffective approaches 
of the past and set a bold new course for cleanup of the 
nation’s polluted waterways. The overarching objective of 
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the Clean Water Act is no less than “to restore and main- 
tain the chemical, physical, and biological integrity of the 
Nation’s waters.” 33 U.S.C. § 1251(a). To achieve this 
objective, Congress declared the ambitious goals of attain- 
ing “water quality which provides for the protection and 
propagation of fish, shellfish, and wildlife and provides for 
recreation in and on the water” by 1983 and eliminating 
altogether the discharge of pollutants into navigable 
waters by 1985. 33 U.S.C. § 1251(a)(l)-(2). In addition to 
its aspirations of achieving “fishable” and “swimmable” 
waters, the statute also announced a new national policy 
of prohibiting “the discharge of toxic pollutants in toxic 
amounts.” 33 U.S.C. § 1251(a)(3). Thus, as this Court has 
recognized, the contemporary Clean Water Act is a com- 
prehensive pollution control law aimed at controlling 
commercial activities that previously evaded regulation 
under federal, state and local laws. City of Milwaukee v. 
Illinois and Michigan, 451 U.S. 304, 310, 317-18 (1981) 
(finding that the 1972 amendments constituted “a ‘total 
restructuring’ and ‘complete rewriting’ of the existing 
water pollution legislation”). See also Environmental 
Protection Agency v. California, 426 U.S. 200, 202 (1976) 
(discussing the ineffectiveness of pre-1972 state and 
federal water pollution control efforts); Train v. City of 
New York, 420 U.S. 35, 37 (1975) (stating that 1972 
amendments “provide a comprehensive program for 
controlling and abating water pollution”).^ 


^ The statute also directs the EPA Administrator, in cooperation 
with the states and others, to “prepare or develop comprehensive 
programs for preventing, reducing, or eliminating the pollution of the 
navigable waters and ground waters and improving the sanitary 
condition of surface amd underground water.” 33 U.S.C. § 1252(a). These 
comprehensive programs must “conserve such waters for the protection 
(Continued on following page) 
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To achieve these ends, Congress built the Clean Water 
Act’s key provisions around the then-novel concept that, 
except as specifically allowed, “the discharge of any pollut- 
ant by any person shall be unlawful.” 33 U.S.C. § 1311(a). 
The pivotal term “discharge of pollutant” is statutorily 
defined as “any addition of any pollutant to navigable 
waters.” 33 U.S.C. § 1362(12)(A). The term “navigable 
waters” is, in turn, defined by statute as “waters of the 
United States, including the territorial seas.” 33 U.S.C. 
§ 1362(7). Thus, the scope of EPA’s and the Corps’ jurisdic- 
tion to regulate the discharge of any pollutant under the 
Clean Water Act is coextensive with the reach of the 
phrase “waters of the United States.” 

As this Court has recognized, “Congress evidently 
intended [in 1972] to repudiate limits that had been placed 
on federal regulation by earlier water pollution control 
statutes and to exercise its powers under the Commerce 
Clause to regulate at least some waters that would not be 
deemed ‘navigable’ under the classical understanding of 
that term.” Riverside Bayview, 474 U.S. at 133 (citing S. 
Conf. Rep. No. 92-1236, at 144 (1972) and 118 Cong. Rec. 
33756-57 (1972) (statement of Rep. Dingell)). These earlier 
statutes - particularly the Rivers and Harbors Act of 1899, 
33 U.S.C. § 401 et seq., and the Federal Water Pollution 
Control Act of 1948, as amended - were focused on waters 
that are or have been used, or may be susceptible for use. 


and propagation of fish and aquatic life and wildlife, recreational 
purposes, and the withdrawal of such waters for public water supply, 
agricultural, industrial, and other purposes.” Id. Additionally, the 
statute funds basinwide water quality planning, to be done on a 
watershed basis taking into consideration “rivers and their tributaries, 
streams, coastal waters, sounds, estuaries, bays, lakes, and portions 
thereof as well as the lands drained thereby.” Id. § 1252(c). 
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to transport interstate commerce and were generally 
considered inadequate to regulate industrial pollutants/ 
Growing public concern over water quality and the inabil- 
ity of existing laws to effectively control pollutants at their 
source led directly to enactment of the new Clean Water 
Act in 1972, with its focus on the all-encompassing section 
402 discharge permit program. See Gregory J. Hobbs, Jr. 
and Bennett W. Raley, Water Rights Protection in Water 
Quality Law, 60 U. Colo. L. Rev. 841, 849 (1989). 


B. Petitioners’ Interpretation Would Eviscer- 
ate the Section 402 NPDES Permit Pro- 
gram, which Lies at the Heart of the Clean 
Water Act. 

The NPDES program under section 402 is the corner- 
stone of the Clean Water Act’s pollution control efforts, 
entirely replacing the Corps’ nascent permit program 

’ In the 1960’s, the Corps began regulating industrial pollutants 
under section 13 of the Rivers and Harbors Act, 33 U.S.C. § 407, which 
prohibits the discharge of refuse (but not sewage) into navigable water 
and “any tributary of any navigable water from which the same shall 
float or be washed into such water.” See United States v. Standard Oil 
Co., 384 U.S. 224, 230 (1966) (release of aviation fuel into river). 
However, the agency’s attempt to develop a formal discharge permit 
program extending to both navigable waters and their tributaries was 
dealt a blow in Kalur u. Resor, 335 F. Supp. 1, 9 (D.D.C. 1971) (finding 
permit regulations adopted in 1971 to be ultra vires). See also generally 
Donna M. Downing, Cathy Winer, and Lance D. Wood, Navigating 
Through Clean Water Act Jurisdiction: A Legal Review, 23 Wetlands 
475, 476-78 (Sept. 2003) (describing history of Rivers and Harbors Act 
and judicial interpretations of traditional navigability test); Maria V. 
Maurrase, Oklahoma v. ERA: Does the Clean Water Act Provide an 
Effective Remedy to Downstream States or Is There Still Room Left for 
Federal Common Law?, 45 U. Miami L. Rev. 1137, 1146-49 (1991) 
(describing inadequacies of pre-1972 Federal Water Pollution Control 
Act). 
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under the Rivers and Harbor Act. See 33 U.S.C. 
§ 1342(a)(5).® It constitutes a comprehensive permit 
system for “the discharge of any pollutant” into waters of 
the United States, requiring that all such discharges 
comply with technology-based effluent limitations estab- 
lished by EPA for various industrial categories of “point 
sources.” Id. § 1342(a)(1). NPDES permittees also must 
comply with backstop water-quality based effluent limita- 
tions, if and as necessary to protect public health, indus- 
trial and recreational uses, and ecological functions. Id. 
§ 1312(a). The section 402 program broadly applies both to 
conventional pollutants, such as those commonly associ- 
ated with sewage treatment activities and industrial 
operations, and to those dangerous chemical pollutants 
deemed “toxic” by the EPA Administrator. Id. § 1317(a)(1). 

Petitioners’ reading of the phrase “waters of the 
United States” to exclude non-navigable tributary waters 
and their adjacent wetlands based on geographic prox- 
imity (or, as the Carabell Petitioners apparently contend, 
failure to prove a robust hydrologic connection to directly 
adjacent waters) threatens to unravel the protections of 
the NPDES permit program. A watershed is a vast braided 


' The Clean Water Act dramatically changed the prior legal 
landscape by conferring on the newly-created EPA the responsibility for 
implementing the section 402 permit program and all other facets of 
the statute, save for the section 404 permit program. See 33 U.S.C. 
§ 1251(d). Consistent with the Corps’ historic role over dredge and fill 
activities in navigable waters, the Act conferred section 404 permitting 
authority on the Corps, but gave EPA ultimate veto authority over such 
permits. Id. § 1344(a)-(c). See 43 U.S. Op. Atty. Gen. 197, 201-02, 1979 
WL 16529 (Sept. 5, 1979) (noting that the term “navigable waters” is 
the linchpin for all Clean Water Act programs and concluding that EPA, 
not the Corps, has the ultimate authority for a uniform definition of the 
term). 
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network of streams, wetlands, and pools, intertwining to 
form the great rivers, lakes, and estuaries downstream. 
Upstream tributary streams — which form at least 75 
percent of the nation’s stream miles - act as a complex 
living filter system and are biologically and hydrologically 
critical to gathering and gradually releasing the water 
that fills larger rivers and lakes, in the process removing 
pollutants and sediments. Judy L. Meyer et al., Where 
Rivers are Born: The Scientific Imperative for Defending 
Small Streams and Wetlands 6-7, 10-15 (2003).® Down- 
stream water quality depends on the protection of up- 
stream areas and suffers if they are degraded. See, e.g., 
Bruce J. Peterson et al., Control of Nitrogen Export from 
Watersheds by Headwater Streams, 292 Science 86, 89 
(April 6, 2001) (“Restoration and preseivation of small 
stream ecosystems should be a central focus of management 
strategies [to] . . . improve the quality of water delivered to 
downstream lakes, estuaries, and oceans” because nitro- 
gen processing is much more rapid and effective in head- 
water tributaries”); EPA Region 3 Comments on Advanced 
Notice of Proposed Rulemaking on the Clean Water Act 
Regulatory Definition of “Waters of the United States” 
(“ANPRM”) at 7 (pathogens from upstream sewage treat- 
ment facilities located on smaller order tributaries, such as 
many of the facilities in the Mid-Atlantic region, can 
survive long distances and end up in downstream drinking 
water); EPA Region 6 ANPRM Comments, Enclosure at 1.’ 


® This publication is available at http://www.americanrivers.org/ 
site/DocServer/WhereRiversAreBoml.pdf?docID=182. 

’ On January 15, 2003, EPA and the Corps jointly published this 
advanced notice seeking public comment and soliciting technical 
information on potential regulatory changes or clarification in light of 
the Court’s decision in SWANCC. 68 Fed. Reg. 1991 (Jan. 15, 2003). The 
(Continued on following page) 



758 


10 

Tfens of thousands of NPDES permits have been 
issued across the nation, primarily by state agencies in the 
45 states that have been delegated such permitting au- 
thority by EPA. Many of these permits regulate discharges 
into non-navigable tributaries, including discharges from 
both industrial processes and municipal sewage treatment 
facilities. See, e.g., EPA Region 6 ANPRM Comments, 
Enclosure at Table 2. If the Court were to hold that dis- 
tant, intermittent or artificial tributaries to navigable 
waters are excluded from the definition of “waters of the 
United States,” many - if not most - of the nation’s waters 
would lose the important protections of the NPDES 
program, virtually overnight. See, e.g., EPA Region 1 
ANPRM Comments, Attachment at 12 (explaining that 
publicly owned treatment works in New England could 
freely discharge poorly treated sewage if the NPDES 
program does not cover tributaries); EPA Region 9 ANPRM 
Comments at 12-13 (noting that major discharge sources 
in the region, such as mines and sewage treatment plants, 
would lose NPDES protection). For instance, Missouri has 
over 84,000 miles of intermittent/ephemeral streams and 
82 percent of the state’s NPDES permittees discharge to 
these streams; limiting the reach of the Clean Water Act to 


agencies received roughly 130,000 comments from the states, regional 
EPA offices, various stakeholders, and the general public overwhelm- 
ingly opposed to any regulatory change that would restrict the scope of 
the current definition. In this brief, amici cite to several of the federal 
and state agency comment letters, which are available at http:// 
www.earthjustice.org/backgrounder/display.html?preview=yes&ID=143 
(EPA regional office comments) and http://www.earthjustice.org/back 
grounder/display.html?ID=68 (individual state comments), respectively, 
and are referenced herein as “ANPRM Comments.” Ultimately, EPA 
decided not to move forward with any regulatory changes. See http'jV 
www.epa.gov/owow/wetlands/guidance/SWANCC/. 
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traditionally navigable waters could affect more than 76 
percent of the state’s headwaters or intermittent streams. 
Missouri ANPRM Comments at 2. Likewise, approxi- 
mately 75 percent of the stream miles in Texas are inter- 
mittent and roughly 48 percent of the NPDES-permitted 
wastewater discharges flow into such intermittent streams. 
Texas ANPRM Comments at 2. 

Indeed, while there are no definitive estimates of the 
nationwide impacts from the loss of Clean Water Act 
coverage for tributary systems and their adjacent wet- 
lands, the numbers are likely quite high. In the New 
England region alone, EPA estimates that approximately 
35,000 miles of non-navigable tributaries (and approxi- 
mately 2,140,000 acres of their adjacent wetlands and 
other waters) would lose protection. EPA Region 1 ANPRM 
Comments at 3. On the other side of the continent, the 
State of Arizona has estimated that 95 percent of its 
surface waters are intermittent or ephemeral, all of which 
would fall outside the narrow definition that Petitioners 
advance, Arizona ANPRM Comments at 1, and the State of 
Montana estimates that limiting the definition of naviga- 
ble waters to perennial or traditionally navigable rivers 
would eliminate Clean Water Act coverage for 71 percent 
of the state’s stream miles. Montana ANPRM Comments 
at 4-5. In the nation’s heartland, the same concerns hold 
true; for example, the State of Nebraska estimates that it 
would lose regulatory oversight of 76 percent of its water- 
ways under even an “extremely conservative estimate” of 
the reach of a definition change. Nebraska ANPRM Com- 
ments at 2. Thus, virtually every region of the country 
would be significantly impacted by a narrowing of Clean 
Water Act jurisdiction, and many of the potentially unpro- 
tected waters serve as sources of drinking water. See, e.g., 
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EPA Region 3 ANPRM Comments at 6 and Table 1 (dem- 
onstrating that between 148 and 526 surface drinking 
water intakes, serving populations ranging from 535,000 
to 3 mil lion people, are in headwaters streams and thus 
potentially affected by restrictions on Clean Water Act 
jurisdiction). 

Elimination of Clean Water Act jurisdiction over non- 
navigable tributaries and their adjacent wetlands also 
would have a significant adverse effect on EPAs enforce- 
ment program, calling into question pending wetlands and 
NPDES enforcement cases. See EPA Region 1 ANPRM 
Comments at 14; EPA Region 9 ANPRM Comments at 12- 
13 (describing several such vulnerable enforcement ac- 
tions). For instance, in United States v. Eidson, 108 F.3d 
1336 (11th Cir.), cert, denied, 552 U.S. 899 (1997), a used 
oil company intentionally pumped industrial wastewater 
sludge containing priority pollutants into a storm sewer 
that drained into a storm drainage ditch which eventually 
emptied into Tampa Bay. The Eleventh Circuit upheld 
defendants’ convictions, citing Riverside Bayview and 
EPA’s long-established definition of “waters of the United 
States” to conclude that non-navigable tributaries to 
navigable waterways are covered by the Clean Water Act. 
Id. at 1342 (noting that “[pjollutants are equally harmful 
to this country’s water quality whether they travel along 
man-made or natural routes”). Similar examples, spanning 
three decades of remarkable judicial consistency across the 
country, abound.® Petitioners’ proposed reading of the term 


® See, e.g.. Headwaters, Inc. v. Talent Irrigation District, 243 F.3d 
526, 533-34 (9th Cir. 2001) (discharge of pesticide into irrigation canal 
without NPDES permit); United States v. TGR Corp., 171 F.3d 762, 764- 
65 (2d Cir. 1999) (criminal conviction for the knowing discharge, 
without a permit, of asbestos waste slurry into a drain that flowed into 
(Continued on following page) 
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“navigable waters” would imperil such enforcement 
actions and the nation’s waters. 

There simply is no question that “[njatural and 
altered streams can serve as water pollution conduits, 
whether continuous or intermittent in their flow” and that 
“[m]an-made structures [such as ditches] . . . have the 
same practical effect of direct connectivity in being pollu- 
tion conduits.” EPA Region 5 ANPRM Comments at 3. See 
also EPA Region 9 ANPRM Comments at 8-9 (explaining 
that nearly 20,000 miles of constructed drains and canals 
in California’s Central Valley lie upstream of drinking 
water supplies for much of the state’s population). The loss 
of section 402 protections for such non-navigable tributar- 
ies would set the coimtry’s water quality efforts back “to 
pre-1960’s levels.” EPA Region 7 ANPRM Comments at 5. 


a channelized brook that flowed into a tributary to the Long Island 
Sound); Quivira Mining Co. v. U.S. Environmental Protection Agency, 
765 F.2d 126 (10th Cir. 1985) (uranium mining company discharge of 
pollutants into short-distance gullies or “arroyos”); United States v. 
Texas Pipe Line Co., 611 F.2d 345, 347 (10th Cir. 1979) (unpermitted 
discharge of oil); United States v. Earth Sciences, Inc., 599 F.2d 368, 375 
(10th Cir. 1979) (illegal discharge of toxic sodium cyanide-sodium 
hydroxide solution from gold mine leaching operation into a non- 
navigable creek); United States v. Ashland Oil, 504 F.2d 1317, 1325 (6th 
Cir. 1974) (conviction for the discharge of oil without a permit into an 
unnamed, non-navigable tributary where its waters flowed through 
three other waterways before reaching a navigable river); United States 
V. Jones, 267 F. Supp. 2d 1349 (M.D. Ga. 2003) (discharge to storm 
drain that flowed into tributary of navigable stream); State of Georgia v. 
City of East Ridge, 949 F. Supp. 1571 (N.D. Ga. 1996) (sewage discharge 
into storm drain that flowed to unnamed tributary of navigable-in-fact 
river); United States v. St. Bernard Parish, 589 F. Supp. 617 (D.C. La. 
1984) (discharge to canal pumped to open water pools adjacent to 
wetland that was adjacent to navigable river). 
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C. Other Clean Water Act Provisions Are Simi- 
larly Dependent on a Broad Interpretation 
of Navigable Waters. 

Sections 402 and 404 are not the only Clean Water Act 
programs whose effectiveness turns on the phrase “waters 
of the United States.” For example, section 304 of the 
Clean Water Act mandates that, for navigable waters, 
states adopt and EPA approve water quality standards 
that “protect the public health or welfare [and] enhance 
the quality of water . . . taking into consideration their use 
and value for public water supplies, propagation of fish 
and wildlife, recreational purposes, and agricultural, 
industrial, and other purposes, and also taking into 
consideration their use and value for navigation.” 33 
U.S.C. § 1313(c)(2)(A). Additionally, states must develop 
“total maximum daily loads” (“TMDLs”) for any waters 
that do not meet these standards and must implement 
these TMDLs through “waste allocations” incorporated 
into NPDES permits and their non-point source planning 
efforts. Id. § 1313(d). 

Because many NPDES permit holders discharge into 
tributary streams, a statutory reinterpretation that leaves 
these streams unregulated will increase the pollutant load 
in downstream waters, leading to TMDL violations. See, 
e.g., California ANPRM Comments at 9; Arizona ANPRM 
Comments at 3; Delaware ANPRM Comments at 14; 
Rhode Island ANPRM Comments at 1-2. For example, in 
the Christina River Basin that spans Pennsylvania, 
Maryland, and Delaware, TMDL modeling and analysis 
demonstrate that nutrients, dissolved oxygen, and dioxin 
all move into the river from upstream tributaries and 
must be controlled at their source to effectuate the clean- 
up envisioned by section 304. EPA Region 3 ANPRM 
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Comments at 14-15. See also EPA Region 1 ANPRM 
Comments at 13 (discussing effects on TMDL efforts to 
restore Long Island Sound). 

Many other Clean Water Act programs would be 
similarly impacted by Petitioners’ cramped interpretation 
of “navigable waters.” For instance, section 401, 33 U.S.C. 
§ 1341(a), requires states to certify that applications for 
federal permits and licences involving discharges into 
“navigable waters” will comply with the standards of the 
Clean Water Act. Because states often do not have the 
legal authority or the resources to step in and directly 
regulate the destruction of wetlands,® many have histori- 
cally relied on section 401 as the primary mechanism for 
protecting wetlands and riparian areas. See, e.g., Arizona 
ANPRM Comments at 3; California ANPRM Comments at 
3; Hawaii ANPRM Comments at 3; Indiana ANPRM 
Comments at 8; Iowa ANPRM Comments at 2; Kentucky 
ANPRM Comments at 1; Maine ANPRM Comments at 1; 
Nebraska ANPRM Comments at 4; South Carolina 
ANPRM Comments at 1; Texas ANPRM Comments at 4; 
Wyoming ANPRM Comments at 5-6. The oil and hazard- 
ous substance discharge liability provisions of the Clean 
Water Act and the Oil Pollution Act also turn on the 
definition of “navigable water,” 33 U.S.C. §§ 1321(b), 
2702(a), as do provisions regulating sewage treatment 
facility discharges, 33 U.S.C. § 1345(a), and non-point 
source planning provisions. 33 U.S.C. § 1319(a). Each of 


Nebraska, for instance, protects only 2 percent of its wetlands 
through state programs, Nebraska ANPRM Comments at 4, and South 
Carolina has no regulatory program in place for 99 percent of its 
wetlands. South Carolina ANPRM Comments at 1. California, Wyo- 
ming, Montana, Arizona, and Texas have no state law in place. Respec- 
tive State ANPRM Comments at 3, 6, 5, 2, and 4. 



764 


16 

these programs is threatened if Petitioners’ interpretation 
is adopted. 

“Protection of aquatic ecosystems, Congress recog- 
nized, demanded broad federal authority to control pollu- 
tion, for ‘[w]ater moves in hydrologic cycles and it is 
essential that discharge of pollutants be controlled at the 
source,’” Riverside Bayview, 474 U.S. at 132-33, and the 
legislative history of the Clean Water Act plainly evinces 
Congress’ intent to control pollution in both navigable 
waters “and their tributaries.” S. Rep. No. 92-414, at 77 
(1972). Because tributary systems and their adjacent 
wetlands are “inseparably bound up with ‘waters’ of the 
United States,” they fall within the statute’s jurisdiction 
as already construed by this Court in Riverside Bayview, 
474 U.S. at 134. See also International Paper Co. v. 
Ouellette, 479 U.S. 481, 486 (1987) (Clean Water Act 
“applies to virtually all surface water in the country”). 
SWANCC did not overrule Riverside Bayview nor did it 
otherwise alter this fundamental proposition. 


II. THE FEDERAL GOVERNMENT’S CONSIS- 
TENT INTERPRETATION OF CLEAN WATER 
ACT JURISDICTION HAS RESULTED IN A 
ROBUST FEDERAL-STATE PARTNERSHIP 
FOR PROTECTING WATER QUALITY. 

Petitioners contend that the government’s application 
of the Clean Water Act to the facts of these cases “gives the 
Corps extraordinary power to regulate matters that have 
traditionally been exclusively reserved for regulation by 
the States” and “will extend federal authority over an 
enormous expanse of land.” Petitioners’ Brief in Carahell 
at 14. Such heated rhetoric incorrectly suggests that the 
Corps has engaged in an alarming departure from long- 
established regulatory practices. In truth, however, EPA 
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and the Corps have for decades interpreted the Clean 
Water Act’s jurisdiction to reach tributary systems and 
their adjacent wetlands, such as the ones at issue here. 
The Court’s decision in SWANCC does not dictate a differ- 
ent course now. Petitioners’ call to ignore decades of 
settled judicial interpretation would effect a major shift in 
regulatory policy and largely leave the states adrift to 
regulate tributary systems and their adjacent wetlands at 
their own expense and on an ad hoc basis - precisely the 
failed regime that Congress overrode with passage of the 
Clean Water Act in 1972. 

A. EPA and the Corps Have Consistently As- 
serted Jurisdiction Over Tributaries and 
their Adjacent Wetlands for Three Decades. 

Soon after enactment of the Clean Water Act, EPA 
broadly defined “navigable waters” to include all navigable 
waters of the United States and all tributaries of such 
waters, as well as interstate waters and a variety of 
intrastate waters connected to interstate commerce. 38 
Fed. Reg. 13,527, 13,529 (May 22, 1973). As then-EPA 
Administrator Russell Train later explained, “aquatic 
systems are . . . interrelated and interdependent. We cannot 
expect to preserve the remaining qualities of our water 
resources without providing appropriate protection for the 
entire resource.” Section 404 of the Federal Water Pollution 
Control Act Amendment of 1972: Hearings Before the Sen. 
Public Works Comm., 94th Cong., 41 (July 27, 1976) (Testi- 
mony of EPA Administrator Russell Train), at App. IS.'” 


Although EPA’s original definition did not expressly identify 
“wetlands” as “navigable waters,” the agency contemporaneously issued 
a policy statement noting that wetlands “represent an ecosystem of 
unique and major importance to citizens of this Nation” which require 
(Continued on following page) 
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After a short-lived, narrower Corps interpretation of 
“navigable waters” was criticized by EPA” and rejected by 
the courts, today’s more comprehensive definition was 
developed and refined. See Lance D. Wood, Don’t Be 
Misled: CWA Jurisdiction Extends to All Non-Navigable 
Waters and to Their Adjacent Wetlands, 34 Env. L. Rev. 
10187, 10211 (2004) (explaining Corps’ 1974 actions). 
Consistent with EPA’s regulations and the statute’s 
legislative history, the Corps revised its earlier definition 
to give the term its “broadest possible constitutional 
interpretation.” 40 Fed. Reg. 19,766 (May 6, 1975) (citing 
S. Rep. No. 92-1236, at 144 (1972)).'" That definition, 
finalized in interim form a few months later, included 
“[a]ll tributaries of navigable waters of the United States 
up to their headwaters and landward to their ordinary high 
water mark,” as well as wetlands that are “contiguous or 
adjacent to other navigable waters.” 40 Fed. Reg. 31,320, 
31,324-25 (July 25, 1975). Where necessary to protect 


“extraordinary protection.” 38 Fed. Reg. 10,834 (May 2, 1973). Accord- 
ingly, EPA announced its policy to “preserve the wetland ecosystems 
and to protect them from destruction through waste water or nonpoint 
source discharges regarding protection of wetlands” and to “minimize 
alterations in the quantity or quality of the natural flow of water that 
nourishes wetlands and to protect wetlands from adverse dredging or 
filling practices.” Id. 

“ See Letter from EPA Administrator Russell E. Train to Corps Lt. 
Gen. W.C. Gribble, Jr. (Jan. 15, 1974), at App. 24-27. 

Natural Resources Defense Council, Inc. v. Calloway, 392 
F. Supp. 685 (D.D.C. 1975) (invalidating regulations promulgated at 39 
Fed. Reg. 12115, 12119 (April 3, 1974)). 

The House Report contained similar language, noting that “[t]he 
committee fully intends the term “navigable waters” to be given the 
broadest possible constitutional interpretation.” H.R. Rep. No. 92-911, 
at 131 (1972). 
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water quality, the Corps District Engineer would deter- 
mine jurisdiction over intermittent rivers, streams, tribu- 
taries, and non-adjacent perched wetlands. Id. EPA 
simultaneously proposed complementary guidance for 
evaluating dredge and fill permit applications for dis- 
charge to wetlands. 40 Fed. Reg. 19,794 (May 6, 1975). 
EPA explained that the program would protect “wetlands 
which are especially valuable for propagation and support 
of fish and wildhfe, as well as other beneficial uses . . . 
[from] capricious development [that is] having a major 
impact on the aquatic life and wildlife of the United States, 
and other water uses.” Id. These guidelines, which mirrored 
the Corps’ regulations, were issued in interim final form a 
few months later. 40 Fed. Reg. 41,294 (Sept. 7, 1975). 

Since adoption of these early implementing regula- 
tions, the agencies’ interpretation of “navigable waters” 
has remained remarkably stable. In 1977, the Corps 
amended the definition of “navigable waters” in order to 
“make the policies and procedures more understandable to 
a person desiring to perform work in the waters of the 
United States.” 42 Fed. Reg. 37,122 (July 19, 1977). The 
1977 amendment did not expand the Corps’ jurisdiction, 
but merely aimed to resolve confusion as to which waters 
were subject to jurisdiction, including wetlands adjacent to 
navigable waters or their tributaries, as well as other 
waters “the degradation or destruction of which could 
affect interstate commerce.” 42 Fed. Reg. at 3 7, 144. 


“ The 1977 clarification provided the first definition of “adjacent,” 
defined as “bordering, contiguous, or neighboring. Wetlands separated 
from other waters of the United States by man-made dikes or barriers, 
natural river berms, beach dunes and the like are ‘adjacent wetlands.’ ” 
42 Fed. Reg. at 37,144. 
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In 1979, the EPA issued the definition of “waters of 
the United States” that, with only minor modifications, 
remains in effect today. 44 Fed. Reg. 32,854, 32,901 (June 
7, 1979); 33 C.F.R. § 328.3(a). In 1986, the Corps adopted 
the EPA definition. See 51 Fed. Reg. 41,206, 41,217 (Nov. 
13, 1986); 40 C.F.R. § 230.3(s). These definitions largely 
parallel the original 1975 and 1977 definitions. 

In sum, the Corps and EPA have consistently inter- 
preted the jurisdictional reach of the Clean Water Act’s 
integrated and comprehensive pollution control programs, 
and the courts have largely followed suit. See, e.g., United 
States V. Gerke Excavating, Inc., 412 F.3d 804 (7th Cir. 
2005), petition for cert, filed, 74 USLW 3309 (U.S. Nov. 11, 
2005) (No. 05-623) (wetlands drained by a ditch that ran 
into non-navigable creek that ran into non-navigable river, 
which in turn ran into navigable river are “waters of the 
United States”); In re Needham, 354 F.3d 340 (5th Cir. 
2003) (drainage canal adjacent to navigable-in-fact water 
constitutes “navigable water”); Treacy v. Newdunn Associ- 
ates, LLP, 344 F.3d 407 (4th Cir. 2003) (wetland that 
drains intermittently into manmade waterway that 
empties 2.4 miles later into navigable-in-fact water subject 
to CWA jurisdiction); United States v. Deaton, 332 F.3d 698 
(4th Cir. 2003) (wetlands adjacent to roadside ditch that 
eventually empties into navigable-in-fact waters subject to 
Clean Water jurisdiction); Avoyelles Sportsmen’s League, 
Inc. V. Marsh, 715 F.2d 897 (5th Cir. 1983) (wetlands 
subject to Clean Water Act jurisdiction); United States v. 
Byrd, 609 F.2d 1204 (7th Cir. 1979) (wetlands adjacent to 
lake are “navigable waters”); Leslie Salt Co. v. Froehlke, 
578 F.2d 742 (9th Cir. 1978) (Clean Water Act jurisdiction 
extends at least to waters which are no longer subject to 
tidal inundation because of dikes). Such contemporaneous 
and long-standing administrative construction carries 
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special weight. Fawcus Machine Co. u. United States, 282 

U. S. 375, 378(1931). 

B. If Adopted, Petitioners’ Arguments Threaten 
to Disrupt the Clean Water Act’s Coopera- 
tive Federalism Scheme and Unduly Burden 
the States. 

The Clean Water Act, as originally drafted and subse- 
quently implemented, does not impinge on any traditional 
area of state regulation, but rather, constitutes a classic 
example of cooperative federalism. The statute manifests 
Congress’ embrace of a “partnership between the States 
and the Federal Government, animated by a shared 
objective: ‘to restore and maintain the chemical, physical, 
and biological integrity of the Nation’s waters.’” Arkansas 

V. Oklahoma, 503 U.S. 91, 101 (1992) (quoting 33 U.S.C. 
§ 1251(a)). By its explicit terms, the statute preserves and 
allocates substantial roles to state governments, but also 
provides for federal regulation of polluting activity. See 33 
U.S.C. § 1342(b) (giving states the presumptive right to 
take over administration of the Act’s discharge permit 
program); 33 U.S.C. § 1342(g) (similarly giving states the 
presumptive right to take over the federal “dredge and fill” 
program); 33 U.S.C. § 1370 (setting forth savings clause 
preserving state authority to protect waters more strin- 
gently than federally required). In many states, including 
the one at issue here, the federal-state partnership envi- 
sioned by Congress has become a working reality over the 
last thirty years, with federal and state water protection 
laws integrated into one “seamless” and streamlined 
regulatory process, reducing permit application costs 
and time. See, e.g., Michigan ANPRM Comments at 14; 
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Delaware ANPRM Comments at 15; Vermont ANPRM 
Comments at 2. 

Given these long-established regulatory relationships, 
many states oppose the shrinking of federal protection 
over the nation’s waters. As Nebraska explained to EPA, 
“staggering economic difficulties for the states mean the 
additional burden would strain state resources and dra- 
matically reduce our ability to protect the waters of the 
State.” Nebraska ANPRM Comments at 1. See also Ari- 
zona ANPRM Comments at 3 (“Given the ongoing budget 
concerns of our state and many others, creation of such 
programs and partnerships is unlikely in the near fu- 
ture”); Montana ANPRM Comments at 5 (“A Federal basis 
of support for implementation of water quality protection 
efforts in Montana is critical in light of the state’s limited 
regulatory resources.”). Other states have expressed 
similar views. See, e.g., California ANPRM Comments at 9; 
Maine ANPRM Comments at 1; North Carolina ANPRM 
Comments at 6; Wyoming ANPRM Comments at 5. To 
overturn thirty years of settled expectations here would, in 
effect, impose an enormous unfunded mandate on the 
states. 

Even in the absence of budgetary woes, other practical 
constraints prevent states from filling EPA’s and the 
Corps’ regulatory shoes. In some states, regulatory agen- 
cies are actually forbidden from imposing any regulations 
stricter or more extensive than federal regulations. See, 
e.g., Texas ANPRM Comments at 4. Elsewhere, the with- 
drawal of federal jurisdiction likely means that “a patch- 
work quilt of uneven regulations will threaten overall 
water quality.” Indiana ANPRM Comments at 1-2. More- 
over, the states themselves recognize that without the 
“level playing field” created by the Clean Water Act, many 
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states will feel economic pressure to engage in a race to 
the bottom, loosening water regulations to compete with 
other states. Delaware ANPRM Comments at 14; Tennes- 
see ANPRM Comments at 2-3. But even individual states 
with adequate resources, legal authority and the political 
will to fill the void cannot regulate beyond their own 
boundaries, a serious limitation in the integrated water- 
sheds of North America where virtually every state is 
affected by upstream polluting activities in another 
jurisdiction. There is thus no compelling reason for the 
Court to rewrite the statutory federal-state balance struck 
by Congress. 

m. PEimONERS’ REAL ESTATE DEVELOPMENTS 
AND THE ACT’S PROTECTIONS BOTH IMPLI- 
CATE COMMERCIAL ACTIVITIES, OVERCOM- 
ING CLAIMED COMMERCE POWER CON- 
CERNS. 

These cases do not implicate legitimate constitutional 
concerns. The pervasively commercial real estate devel- 
opment activities at issue in Rapanos and Carabell, the 
Clean Water Act’s protections of commercial activities 
dependent on America’s waters, and the Corps’ underlsdng 
regulatory judgments about Petitioners’ impacts on water 
quality easily satisfy any constitutional test linked to the 
Commerce Clause. Petitioners’ plans are reachable under 
both the “channels of interstate commerce” and the “sub- 
stantially affect” interstate commerce rationales. They 
also involve “Necessary and Proper” assertions of federal 
power to protect legitimate federal interests. 

First, unlike the isolated, unconnected waters at issue 
in SWANCC, the waters in these cases are protectable as 
part of the “channels of interstate commerce.” See United 
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States V. Lopez, 514 U.S. 549, 558-59 (1995). Petitioners’ 
actions involve the filling of wetlands that are proximate 
or directly connected to tributary ditches which act as 
conduits to traditional navigable-in-fact waters. The 
degradation of small stream tributaries can collectively 
harm agricultural, municipal, and riparian uses of such 
waters, as well as innumerable businesses dependent on 
interstate travelers who seek pristine fishing streams, 
small boat recreation, and swimming opportunities in 
waters often miles from traditional “navigable-in-fact” 
waters. See, e.g., EPA Region 10 ANPRM Comments at 4- 
5. As Judge Posner observed in the factually similar Gerke 
case, “the sum of many small interferences with commerce 
can be large, and so to protect commerce Congress must be 
able to regulate an entire class of acts if the class affects 
commerce, even if no individual act has a perceptible 
effect.” Gerke, 412 F.3d at 806 (citations omitted). 

Under the “channels” rationale, this Court has long 
recognized federal power to “insure the convenient and 
safe navigation of all the navigable waters of the United 
States,” including efforts to “remov[e] . . . obstructions to 
their use.” The Daniel Ball, 77 U.S. 557, 564 (1871). See 
also United States v. Appalachian Electric Power Co., 311 
U.S. 377, 405 (1940) (“To make its control effective the 
Congress may keep ‘the navigable waters of the United 
States’ open and free and provide by sanctions against any 
interference with the country’s water assets.”). This power 
reaches to activities in non-navigable waters necessary to 
protect navigable-in-fact waters. See Oklahoma ex rel. 
Phillips V. Guy F. Atkinson Co., 313 U.S. 508, 525 (1941) 
(recognizing federal power under the Commerce Clause to 
reach watersheds due to their link to “flood control on 
navigable streams and their tributaries”). Once “channels 
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of interstate commerce” are implicated, congressional 
power can be asserted to “keep the channels of interstate 
commerce free from immoral and injurious uses,” even 
where a defendant’s conduct is itself not commercial. 
Caminetti v. United States, 242 U.S. 470, 491 (1917). 

Second, under the third category of Commerce Clause 
power analysis, the federal government also has “the 
power to regulate those activities having a substantial 
relation to interstate commerce, i.e., those activities that 
substantially affect interstate commerce.” Lopez, 514 U.S. 
at 558-59. As the Court recently explained, Congress can 
even regulate “purely intrastate activity that is not itself 
‘commercial,’ in that it is not produced for sale, if it con- 
cludes that failure to regulate that class of activity would 
undercut the regulation of the interstate market in that 
commodity.” Gonzalez v. Raich, 125 S. Ct. 2195, 2206 
(2005). In assessing federal power under a category three 
Commerce Clause analysis, the Court looks to the particu- 
lar activities being regulated as well as the commerce- 
related activities protected by the statute. See, e.g., Raich, 
125 S. Ct. at 2209 (distinguishing Lopez, which involved a 
“brief, single-subject statute making it a crime for an 
individual to possess a gun in a school zone”); United 
States V. Morrison, 529 U.S. 598, 610 (2000) (explaining 
that “the noneconomic, criminal nature of the conduct at 
issue” in Lopez was “central” to the Court’s decision there). 
In the recent Raich case, for example, the Court focused on 
how Congress’ comprehensive regulation of the illegal drug 
market implicated commerce in numerous ways, contrast- 
ing the statute in Morrison, whose focus on gender- 
motivated crimes of violence “did not regulate economic 
activity.” Raich, 125 S. Ct. at 2210-11. 
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The Clean Water Act’s explicit text calls for Commerce 
Clause analysis of the activities causing harm, here 
polluting conduct, as well as commercial and economic 
activities dependent on the “chemical, physical and bio- 
logical integrity” of America’s waters. 33 U.S.C. § 1251(a). 
The factual setting of Rapanos and Carabell, where 
commercial real estate developers sought to fill wetlands 
for profit, undoubtedly involves the sorts of economic and 
commercial activity so completely lacking in Lopez and 
Morrison. Moreover, as the Court recognized in Riverside 
Bayview, adjacent wetlands and tributaries such as those 
at stake here fulfill numerous commercially and economi- 
cally significant “hydrological” functions, thereby overcom- 
ing any commerce power objections. See also Gerke, 412 
F.3d at 806-08 (rejecting similar constitutional attack and 
stating the “power of Congress to regulate pollution is not 
limited to polluted navigable waters”); Deaton, 332 F.3d at 
704-08 (finding fill of wetlands flowing into ditch threat- 
ened “aggregate effects” with other similar actions and 
was reachable because action implicated “channels of 
interstate commerce”); Gibbs v. Babbitt, 214 F.3d 483 (4th 
Cir. 2000) (analyzing the harmful activities regulated, the 
activities contingent on regulatory protection, and the 
need to reach intrastate activities as an essential part of a 
larger regulation of economic activity). 

Regulation of the class of pollution discharges at issue 
here lies within the government’s Commerce Clause power 
because it is part and parcel of a “comprehensive” regula- 
tory scheme intended to control polluting harms and 
protect the manifold uses of America’s waters. Raich, 125 
S. Ct. at 2206 (“the de minimis character of individual 
instances arising under [the] statute is of no significance”). 
As it did in Raich, the Court should decline entreaties to 
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“excise individual applications of a concededly valid 
statutory scheme.” Id. at 2209. These cases are unlike 
Lopez and Morrison, where the parties asserted that a 
particular statute or provision fell outside Congress’ 
commerce power in its entirety. Id. 

Finally, the federal government also can protect 
downstream commercial and economic uses of waters 
pursuant to the Necessary and Proper Clause, which 
allows “Congress ‘to take all measures necessary or appro- 
priate to’ the effective regulation of the interstate market, 
‘although intrastate transactions . . . may thereby be 
controlled.’” Raich, 125 S. Ct. at 2218 (Scalia, J., concur- 
ring). Congress has the power to “facilitate interstate 
commerce by eliminating potential obstructions, and to 
restrict it by eliminating potential stimulants,” even 
where the activity is “noneconomic.” Raich, 125 S. Ct. at 
2216, 2217 (Scalia, J., concurring) (citing v. Jones & 

Laughlin Steel Corp., 301 U.S. 1, 36-37 (1937)). 

Petitioners’ constitutional arguments thus rest in 
their entirety on taking a few clauses in SWANCC out of 
context, while virtually ignoring Raich, and claiming, in 
effect, that SWANCC rewrote well-established Commerce 
Clause precedents. The SWANCC Court alluded to poten- 
tial Commerce Clause concerns under its particular facts, 
but declined to analyze the “object or activity that, in the 
aggregate, substantially affects interstate commerce,” 
apparently questioning the timeliness of government 
arguments. Id. at 173. In light of constitutional concerns, 
the SWANCC Court merely read the statute as not encom- 
passing regulation under the “Migratory Bird Rule.” Id. 
at 173-74. The cases now before the Court, in contrast, do 
not involve isolated ponds, and do not now rely on the 
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Migratory Bird Rule, but involve private commercial real 
estate development, with fill into “adjacent wetlands” and 
tributaries that are significantly different in their loca- 
tions and commercial functions from the isolated 
SWANCC waters. Much as this Court in Model v. Virginia 
Surface Mining & Reclamation Ass'n, 452 U.S. 264, 275-83 
(1981), rejected a Commerce Clause attack on a federal 
mining law because that law involved underlying commer- 
cial activity causing harms, market competition that could 
spur destructive activity, and many beneficial uses of 
resources potentially threatened by mining harms, the 
Court should similarly reject Petitioners’ misguided 
constitutional arguments here. 

IV. AS THE COURT RECOGNIZED IN RIVERSIDE 
BAYVIEW, DEFERENCE TO THE AGENCIES’ 
REGULATORY INTERPRETATIONS AND ECO- 
LOGICAL JUDGMENTS IS WARRANTED. 

Petitioners’ claims boil down to an attack on the 
statutory interpretations and regulatory judgments of the 
Corps and EPA. Those agency judgments consist of both 
longstanding regulatory interpretations and site-specific 
assessments about Petitioners’ particular lands, waters, 
and planned activities. It is for the implementing agencies, 
not the courts, to define the “precise bounds of regulable 
waters” by exercising their “ecological judgment about the 
relationship between waters and their adjacent wetlands.” 
Riverside Bayview, 474 U.S. at 134. The exercise of that 
ecological judgment is precisely what occurred in these 
cases. As it did in Riverside Bayview, the Court should 
defer to the agencies’ scientific judgments and “technical 
expertise” about “biological functions” and the “aquatic 
environment” under the principles set forth in Chevron 
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U.S.A. Inc. V. Natural Resources Defense Council, Inc., 467 
U.S. 837, 842-45 (1984). Id. at 131, 134. 

Petitioners advance two slightly different, but equally 
unpersuasive, rationales for overriding the Court’s prior 
conclusion in Riverside Bayview. In Rapanos, Petitioners 
argue that some greater hydrologic connection than the 
one determined by the Corps to exist in this instance is 
necessary to establish Clean Water Act jurisdiction. They 
posit that a closer geographic proximity between tributar- 
ies and downstream navigable-in-fact waters is required, 
but they offer neither an appropriate test for determining 
acceptable proximity nor any legislative, regulatory or 
judicial support for their position. In reality, the hydrologic 
connection that the Court discussed at length in Riverside 
Bayview was not spatial or geographic, but functional. See 
Riverside Bayview, 474 U.S. at 132-35. If the courts begin 
usurping the proper role of the agencies in determining 
these functional hydrologic connections at particular sites, 
they will likely find themselves in the line-drawing busi- 
ness for many years to come. 

The Carabell Petitioners pursue a different tack, 
asking the Court to second-guess the ecological judgment 
of the Corps with respect to the ability of their man-made 
berm to isolate an admittedly adjacent wetland and 
thereby cut off Clean Water Act jurisdiction. This Court 
firmly rejected such a case-by-case approach in Riverside 
Bayview, upholding agency jurisdiction over the class of 
adjacent wetlands because the Corps “has concluded” that 
such wetlands “may function as integral parts of the 
aquatic environment.” Riverside Bayview, 474 U.S. at 135 
(emphasis added). The Court was untroubled that some 
adjacent wetlands might not be “significantly intertwined 
with the ecosystem of adjacent waterways.” Id. at 135, 
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fn.9/® It was enough that such waters Hend to drain” into 
waters, “may serve to filter and purify water draining into 
adjacent bodies of water,” or “may serve” important bio- 
logical functions. Id. at 134-35 (emphasis added). The 
Court’s holding in that case and the basic principles of 
stare decisis dictate the same result here. 

♦ 

CONCLUSION 

The decisions of the Sixth Circuit Court of Appeals in 
these consolidated cases should be affirmed in their entirety. 
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If in any particular case the filling of an adjacent wetland will 
not appreciably impact water resources, the developer can simply 
obtain a section 404 permit and proceed. 
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Present: Senators Randolph, Muskie, Burdick, Hart, 
Baker, and Domenici. 
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OPENING STATEMENT OF 
HON. JENNINGS RANDOLPH, U.S. SENATOR 
FROM THE STATE OF WEST VIRGINIA 

Senator Randolph. Good evening, ladies and gentle- 
men. 

The Committee on Public Works this evening and also 
tomorrow evening will conduct two hearings on a difficult 
subject as we review the environmental problems with 
which the Congress is faced. 

We hope to further our understanding of the problem 
or problems and to receive recommendations for an effec- 
tive resolving of these issues. 

The situation has arisen, as members of the commit- 
tee know, from the Water Pollution Control Act Amend- 
ments of 1972, section 404 of that legislation requires the 
Army Corps of Engineers to issue permits for the disposal 
of dredge and fill material in our navigable waters. 

When we wrote the act, we were concerned primarily 
or even solely with controlling the way in which these 
materials were disposed. Dredge and fill materials often 
are highly contaminated, and thus a situation should be 
addressed in the terms of water pollution control. 

All the members of the committee have expressed an 
interest in this subject, and we are appreciative that many 
of them arranged their schedules to be here tonight. 

We did not understand earlier that a judicial decision 
would subsequently broaden the impact, as I have referred 
to it, of section 404. As a result of the action in the courts, 
the Corps of Engineers has set down regulations covering 
an extensive range of activities. These are proposed to be 
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implemented in three phases. The first phase has already 
gone into effect. The regulations covering phase two were 
to have been implemented on July 1, but were ordered 
postponed by the President pending action in the Con- 
gress. 

These hearings have been planned by the committee 
to review the implication of the Corps of Engineers’ regula- 
tions. Legislation has been adopted by the House of 
Representatives, and there are proposals pending in the 
Senate. 

The witnesses counseling with us during these two 
evenings represent a broad spectrum of affected parties. I 
am sure all members of the committee welcome the oppor- 
tunity to hear the witnesses and discuss with them in 
dialog the problems that we know are necessary to be 
discussed. The exchange, I am sure, between members of 
the committee and those who testify will be helpful, as 
well as the formal statements. 

Senator Robert Dole of Kansas is at the witness table. 
We are prepared to hear his testimony at this time. 

Are there comments from members of the committee? 
Senator Muskie? 

OPENING STATEMENT OF 
HON. EDMUND S. MUSKIE, U.S. SENATOR 
FROM THE STATE OF MAINE 

Senator MUSKIE. I have a brief statement which I 
hope will be helpful. I had hoped that the Senate could 
defer until next year consideration of the substantive 
issues associated with the 1972 Clean Water Act. 
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Unfortunately, much of the debate, much of the 
regulations, and much of the suggested legislative re- 
sponses stem from what I regard as a misinterpretation of 
congressional intent. 

Section 404 is designed to require the corps, because 
of their existing authority to maintain navigation, to 
regulate the dumping of polluted dredge spoil at specified 
disposal sites, the EPA having veto power over the selec- 
tion of the sites. That was the intent precisely and specifi- 
cally stated. 

Section 404 was an exception to the otherwise com- 
prehensive regulatory program embodied in section 402. 
But implementation of section 404 has not led to the end 
of open water dredge spoil discharge, which was the 
specific objective of section 404. 

No specified disposal sites have been established. 
Instead, the section 404 regulations have led to confusion, 
irritation, and divisiveness that have undermined the 
confidence in the basic Federal role in water pollution 
control. 

They have created a perception of needless interfer- 
ence in the affairs of farmers, foresters, miners, and 
ranchers whose activities were by no means comprehended 
as coming under the section of 404 when it was written. 

At this point, the most appropriate course of action for 
this committee may be to strike section 404, eliminate this 
exception, and return to the basic regulatory structure 
anticipated by the act. 

If we adopted this course, dredge, spoil, and fill would 
be considered pollutants. Where they are discharged, they 
would be regulated by the Environmental Protection 
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Agency or the States. Where they are nonpoint sources, 
they would be regulated by the States pursuant to section 
208. This was the original position of the Senate in 1972. 

Given all the problems that section 404 has created, 
perhaps it should be in its saddest position now. I am not 
wedded to this position. My mind is open, whatever my 
emphasis may indicate to the contrary. 

I hope the statements of our witnesses will help 
clarify these issues and provide us with a course of action 
which will preserve our ability to regulate the disposition 
of polluted dredge spoil without creating another unneces- 
sary duplicated Federal regulatory program. 

Senator RANDOLPH. Thank you Senator Muskie, for 
your continuing leadership on the committee. We are 
grateful as members of our committee and the Senate as 
well. 

Senator Baker, do you have any comments? 

Senator BAKER. Mr. Chairman, I have no prepared 
statement at this time. Possibly I will have suggestions to 
make as we proceed. But I prefer to hear the testimony of 
the witness. 

Senator Randolph. Thank you. Senator Baker. 

Senator Hart? 

OPENING REMARKS OF HON. GARY HART, 
U.S. SENATOR FROM THE STATE OF COLORADO 

Senator Hart. Mr. Chairman, I have no prepared 
statement. As with other members of the Senate, I have 
my own proposal which I will be discussing with this 
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committee and perhaps the full Senate on section 404 to 
deal with problems that Senator Muskie has so articu- 
lately identified. 

It is a classic of a case that all of us in the Congress 
are faced with time and time again: the congressional 
intent and administrative implementation, between which 
there seems to be a gap. 

The people of the country are upset. We are upset. 
Somehow the Congress and the executive branch must get 
together on the laws that are passed and implemented to 
free the people of this country from what they definitely 
consider to be burdensome regulations. 

I think all of us have the same intent. We are here to 
try to solve that problem. 

Senator RANDOLPH. Thank you, Senator. 

Senator Domenici? 

Senator DOMENICI. I have no comments, Mr. Chair- 
man. Thank you. 

Senator RANDOLPH. For the record. Governor Marvin 
Mandel of the State of Maryland had indicated to the 
committee that he would appear this evening and would 
address himself to the subject matter, not as a Governor of 
that State but for the National Governors’ Conference. 

The change of time and other commitments made it 
impossible for Governor Mandel to be with us tonight. He 
has submitted testimony which will be a part of our 
record. Did the Governor provide copies so that they might 
be available to those who will be covering the hearing or 
interested parties? Do you have knowledge of that? 
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Mr. Meyer.^ Yes, sir. 

Senator RANDOLPH. There are copies, then. 

[The statement of the National Governor’s Conference 
follows] 


* * * 

Russell Train, Nathaniel Reed, Victor Veysey, and Peter 
Taft — are men of stature. They are men who have certain 
authority and leadership which we all recognize, I am sure 
that their testimony will bring forth colloquy which will 
help to bring out the points of view they present. 

Would you gentlemen please come forward as a panel? 

Thank you, gentlemen. 

Off the record. 

[Discussion off the record.] 

Senator RANDOLPH. The members of the panel, as I 
have indicated, are men of stature and leadership. Mr. 
Train, would you proceed to give us your thinking as the 
Administrator of the Environmental Protection Agency? 

STATEMENTS OF RUSSELL TRAIN, ADMINISTRA- 
TOR, ENVIRONMENTAL PROTECTION AGENCY; 
NATHANIEL REED, ASSISTANT SECRETARY OF 
THE INTERIOR FOR FISH AND WILDLIFE AND 
PARKS; VICTOR VEYSEY, ASSISTANT SECRE- 
TARY OF ARMY FOR CIVIL WORKS ; AND PETER 
TAFT, ASSISTANT ATTORNEY GENERAL FOR 
LAND AND NATURAL RESOURCES 


Mr. Barry Meyer, Chief Counsel, Senate Public Works Committee. 
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Mr. Train. Thank you, Mr. Chairman and members 
of the committee. I have what at least seems to me in 
comparison to some of the other statements a relatively 
short statement. Since I come first, I propose to read the 
full statement, with your permission. Since Governor 
Mandel is not appearing, perhaps I can use, part of his 
time, although we may not say the same thing. 

I am here today to discuss with you our continuing 
efforts to achieve the goals of the Federal Water Pollution 
Control Act in the context of one specific program - the 
regulation of discharges of dredged or fill material under 
section 404. 

Needless to say, I am just delighted that this commit- 
tee has called this hearing. I think that this has been long 
overdue. The issues are complex. They need resolution. I 
think the fact that the committee is willing to gather at 
this late hour to take up this issue is just extraordinarily 
commendable. The amount of interest which is evident in 
the size of the audience here I think speaks to the impor- 
tance of the issue in the public mind. 

With the passage of the 1972 amendments to the 
FWPCA, our fundamental objective became the restora- 
tion and maintenance of the chemical, physical, and 
biological integrity of the Nation’s waters. 

Full implementation of the 404 decisionmaking 
process is imperative if we are to achieve that goal. Section 
404 represents an essential tool for moderating the degra- 
dation, and sometimes the irrevocable destruction, of 
aquatic areas that naturally control the quality of water, 
including those vital areas of shallow water known as 
wetlands. 
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I might add that if we did not have those wetlands, 
the course of abating pollution in this country by industry 
and municipalities would be enormously increased because 
of the additional costs that would be required by the 
technology to take the place of what nature has provided 
us. 


We welcome the opportunity to participate in dispel- 
ling the widespread misinformation that continues to 
impede constructive debate on this program. 

I will direct my brief remarks to three concerns; First, 
the origin of the program and the much talked about 
concept of “broad jurisdiction over water”; second, a few of 
the ecological realities that compel Federal jurisdiction 
over water; and finally, I will highlight the encouraging 
first year of implementing a program that is designed to 
overregulation. 

The Federal Water Pollution Control Act places the 
responsibility upon EPA to administer a permit program 
for industrial and municipal discharges. The act reserves 
to the Corps of Engineers a separate permit program 
under section 404 for discharges of dredged or fill material 
into the Nation’s waters. 

The statutory language authorizing the 404 program 
requires the cooperation of the corps and EPA to insure 
that discharges of dregded [sic] material and fill material 
will not have imacceptable adverse effects on municipal 
water supplies, shellfish beds, fisheries, wildlife, and 
recreation. 

A fundamental element of the Water Act is broad 
jurisdiction over water for pollution control purposes. 
Several Federal courts have endorsed the wisdom, and 
constitutionality, of this committee’s observation that: 
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Water moves in hydrologic cycles and it is 
essential that discharge of pollutants be con- 
trolled at the source. Therefore, reference to the 
control requirements must be made to the navi- 
gable waters, portions thereof, and their tribu- 
taries. 

In affirming the constitutionality of the statute’s 
jurisdiction over all the Nation’s waters in the Ashland Oil 
opinion, the Court of Appeals for the Sixth Circuit ob- 
served: 


We believe that the language of the Federal 
Water Pollution Control Act and its legislative 
history show that the United States Congress 
was convinced that uncontrolled pollution of the 
Nation’s waterways is a threat to the health and 
welfare of the country, as well as a threat to its 
interstate commerce. 

Obviously water pollution is a health threat 
to the water supply of the Nation. It endangers 
our agriculture by rendering water unfit for irri- 
gation. It can end the public use and enjoyment 
of our magnificent rivers and lakes for fishing, 
for boating, and for swimming. These health and 
welfare concerns are, of course, proper subjects 
for Congressional attention because of their 
many impacts upon interstate commerce gener- 
ally. {United Slates v. Ashland Oil, 7 ERC 1114, 

1120 (6th Cir., 1974).) 

The court recognized that comprehensive jurisdiction 
is necessary not only to protect the natural environment 
but also to avoid creating unfair competition. Unless 
Federal jurisdiction is uniformly implemented for all 
waters, dischargers located on nonnavigable tributaries 
upstream from the larger rivers and estuaries would not 
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be required to comply with the same procedural and 
substantive standards imposed upon their downstream 
competitors. 

Thus, artificially limiting the jurisdiction can create a 
considerable competitive disadvantage for certain dis- 
charges. 

Let me add at this point, Mr. Chairman, that the 
administration supports the approach of maintaining 
broad jurisdiction under this program, as set forth under 
the so-called Cleveland-Harsha amendment offered in the 
other House, with appropriate amendments. 

I believe Mr. Veysey will be prepared to go into more 
detail on this. But let me just mention in passing that 
such amendments should provide for delegation to the 
States under carefully drawn criteria. They should provide 
for authorization to the Corps of Engineers to exclude 
insignificant activities. They should insure that permits 
will only be denied on the basis of adverse impacts on fish 
and wildlife or other water quality concerns. They should 
exempt inuse agricultural or silvicultural activities, as 
would be carefully defined in detail in legislative language. 

Mr. Chairman, continued applicability of the 404 
program to our Nation’s waters is essential if we are to 
moderate the two most significant types of harm caused by 
dredged or fill material. 

First, just as water uses are degraded by industrial 
and municipal wastes, adverse effects also occur from 
dredged and fill materials that contain a wide range of 
pollutants, including toxic substances. 

An initial screening of sediments from over 700 harbor 
and waterway locations showed that sediments in over 
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half of the locations contained a significant pollutant load. 
Pollutants identified in the sampling included lead, 
arsenic, cyanide, PCB’s, mercury, and cadmium. 

Contaminated materials threaten water supplies, 
fisheries and other beneficial water uses unless carefully 
managed. The corps and EPA are currently using the 404 
decisionmaking process to assess the risk of dredging 
James River sediments that are contaminated with 
Kepone. 

It is important to understand that toxic substances 
threaten the aquatic environment when discharged into 
small streams or into major waterways. Similarly, pollut- 
ants are available to degrade water and attendant biota 
when discharged in marshes and swamps, both below and 
above the mean and ordinary high water marks. 

Second, unlike most industrial and municipal pollu- 
tion, dredged and fill material can physically destroy 
essential parts of the aquatic system, including swamps, 
marshes, submerged grass flats and shellfish beds. These 
critical aquatic areas are essential to many water uses, not 
the least of which is a viable commercial and sports 
fishery. 

Wetlands serve as spawning and nursery areas while 
providing natural control of organic and inorganic nutrient 
transfers that dictate quantity and quality of life in the 
water. The declining availability of swamps, marshes, and 
free-flowing streams to assimilate pollution from point and 
nonpoint sources will greatly increase the dollar and 
energy costs of maintaining desirable water uses. 

For example, discharge of fill material into certain 
swamps in New York and New Jersey can affect the 
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quantity and quality of water seeping into the aquifers 
from which many communities draw their water supply, 
thereby naturally causing increased treatment costs. 

We testified in the July 1975 hearings before the 
House Subcommittee on Water Resources that the Army 
Corps of Engineers and EPA had agreed to cooperate in 
establishing a joint program. 

Shortly thereafter, interim final regulations were 
promulgated by the corps on July 25, 1975. These regula- 
tions were followed by the publication of interim final 
guidelines by EPA on September 5, 1975. 

Together the regulations and guidelines establish a 
manageable program that focuses the decisionmaking 
process on significant threats to aquatic areas while 
avoiding unnecessary regulation of minor activities. 

The first year of implementation of the 404 program 
ended just last Sunday. In view of the attention that has 
been given to this program in recent months and the 
misunderstandings that have been voiced by various 
interest groups, I want to discuss briefly the key features 
of the program that are preventing overregulation. 

First, comprehensive jurisdiction is, we believe, 
essential for the protection of the aquatic environment. 
The once seemingly separable types of aquatic systems 
are, we now know, interrealted [sic] and interdependent. 
We cannot expect to preserve the remaining qualities of 
our water resources without providing appropriate protec- 
tion for the entire resource. 

Moreover, this broad geographical jurisdiction should 
reduce the confusion and expense inherent in earlier 
jurisdictional approaches that established artificial and 
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often arbitrary boundaries that included only part of some 
bodies of water. 

For example, the old jurisdictional mean high water 
line excluded one-half to one-third of most coastal 
marshes, thus possibly allowing destruction of an essential 
element of the aquatic system, depending on the degree of 
control exercised by the States. 

Today this problem has been eliminated. The location 
of a coastal marsh by using the aquatic vegetation line 
accurately identifies most marsh areas. One Florida 
developer informed us that with the new approach, the 
location of coastal marshes is less time consuming and less 
expensive. No longer is it necessary to expend thousands 
of dollars for tide experts and surveyors to establish the 
exact mean high water mark as required by the old Corps 
program. 

Second, let me emphasize that while the geographical 
jurisdiction of the program is broad, hundreds of activities 
have been identified which do not require permits. The 
term “fill material” has been defined so as clearly to 
exclude normal farming, silvictulure [sic] and ranching 
activities such as plowing, cultivating, seeding, and 
harvesting. Maintenance of existing fill has also been 
excluded. 

We hope this hearing will help us reassure the public 
that many activities simply do not require permits. 

Third, the 404 program will use general permits to the 
maximum extent possible to authorize categories of 
discharge that cause only minimal harm to water quality. 

Thus, the need for dischargers to apply for individual 
permits is eliminated except in those instances involving 
environmentally significant activities. Several districts 
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have already issued general permits to authorize erosion 
control bulkhead and fill and for fills associated with 
highways and log roads. 

Several of our regions have reported a sharp decrease 
in the number of public notices for permits for insignifi- 
cant activities under both the 404 program and the 1899 
Rivers and Harbors Act. 

Fourth, phased implementation of the broad jurisdic- 
tion over water has provided a measure of moderation and 
flexibihty we all see as necessary to a reasonable program. 
A commendable management effort by the Corps of Engi- 
neers has already resulted in improved coordination with 
EPA, other Federal and State agencies, and the public. 

I would like to emphasize, I think the Corps has done 
an outstanding job in moving this program forward and 
developing reasonable and manageable regulations. You 
certainly can explore that more fully with them. But I 
want this committee to know that EPA is strongly suppor- 
tive of the Corps’ effort in this regard and believe that they 
really have done an outstanding job. 

Finally, considerable effort has been made in develop- 
ing a 404 program that would directly involve the States 
in the decisionmaking process. Several States with exist- 
ing permit programs to regulate the same types of activi- 
ties that are regulated under section 404 are taking 
advantage of the opportunity to participate in the joint 
processing Federal-State permit applications. 

Iowa, Michigan, and Maryland are notable examples. 
I believe this opportunity to estabhsh joint programs will 
encourage needed improvement in many States that have 
not yet adequately addressed environmental problems 
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caused by discharging dredged or fill material into the 
water environment. 

To conclude my remarks, let me emphasize that the 
protection of water quality must encompass the protection 
of the interior wetlands and smaller streams. 

In this regard, I should remind you that through the 
International Convention on the Prevention of Marine 
Pollution by the Dumping of Wastes and Other Matter and 
our own Ocean Dumping Act of 1972, the United States 
has established both international and domestic programs 
to protect the oceans from uncontrolled discharges of 
sludges and dredged material. 

The criteria for permitting the ocean dumping of 
dredged or fill material are, by design, consistent and very 
similar to those issued under section 404(b). Without an 
appropriate and effective program under section 404, only 
ocean dumping of dredged material will be closely regu- 
lated while many of our more productive and more limited 
inland water resources will be unprotected from both 
chemical and physical degradation. 

The Department of the Interior has estimated that 
almost half of the wetlands which originally contributed to 
aquatic resources of our Nation have already been lost 
through draining, dredging, or filling. 

Even with numerous programs aimed at their preser- 
vation, in excess of 25,000 acres of prime wetlands are lost 
each year. Our most productive aquatic systems have 
already been drastically reduced from their original 127 
million acres to less than 80 million acres. 

As you know, wetlands are a priceless, multiuse 
resource. They perform the following services: 
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One: High yield food source for aquatic animals; 

Two: Spawning and nursery areas for commercial 

and sports fish; 

Three: Natural treatment of waterborne and air- 
borne pollutants; 

Four: Recharge of ground water for water supply; 

Five: Natural protection from floods and storms; and 

Six: Essential nesting and wintering areas for wa- 
terfowl. 

We should be mindful of the fact that when these 
areas are polluted out of existence, we will have lost the 
very valuable free service of nature; and if toxic-laden 
dredged or fill material is discharged into wetlands, we 
risk poisoning the very foundation of our aquatic system. 

I must caution against expedient short-term consid- 
erations relating to the section 404 program, however 
compelling they may seem, in view of the long-term 
consequences associated with any such actions. What we 
do now affects not only the next decade hut our next 
generation, and those that follow. 

I mentioned at the beginning, Mr. Chairman, that 
there has been a lot of misinformation about this program. 
We believe the program has been managed in a way to 
avoid the kind of problems that you rightly are concerned 
about and that many members of the public are concerned 
about. 

I am also concerned that misinformation and misguided 
advice has been put forward not on behalf of those frequently 
referred to, such as small farmers who we believe are totally 
excluded from the scope of these regulations, but by those 
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who wish to dredge and fill and develop wetlands to make 
a fast buck, if you will, at the expense of a long-term public 
interest. 

I make that statement with full concern for the 
complexity of the problem. But I think that the wetland 
resource of this Nation is so vitally important to all of us 
that I would urge and beg this committee and the Con- 
gress to legislate in this area with the utmost care. 

Again I commend the committee for conducting this 
hearing. 

Senator RANDOLPH. Thank you very much, Adminis- 
trator Train. If agreeable to the members of the commit- 
tee, I would suggest that we have our four panelists give 
their presentation and then we go to the questioning. 

Senator MUSKIE. Could I ask one question? I agree 
with that, Mr. Chairman. Could I ask one question simply 
to fill in on the history of the thing so it is clear? 

Senator RANDOLPH. Yes. 

Senator MUSKIE. The regulations which you have 
described, Mr. Train, are those issued a year ago this 
summer. What created the initial storm in section 404 was 
the policies that the Corps of Engineers announced in a 
press release issued after the court opinion; is that not so? 

Mr. Train. I believe that is correct. Mr. Veysey 
should answer that. 

Senator MUSKIE. In other words, what created the 
initial storm of public opinion was a policy announced 
before you moved in, or somebody moved in, to redefine 
the policy in a more careful way you have described. 
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If the Corps had not, in other words, moved as it had 
with what I thought was distortion of legislative intent 
and created all of the reaction, you would not have had to 
move in as sort of the wet nurse to try to bring the storm 
under control. 

That is the context in which your regulations were 
issued, as I recall. You may not, use the rhetoric that I just 
used, but isn’t it a fact — 

Mr. Train. I think I will ask Mr. Veysey to respond to 
the question. 

Senator MUSKIE. Isn’t it a fact that the public rela- 
tions problem which has brought all these people into this 
room at a late hour in the night, stirred up an issue by a 
release issued by the Corps of Engineers following the 
court opinion, before the careful definition of the regula- 
tions which you have described? 

I wrote you a letter myself in that interim. 

Mr. Train. I remember practically the day that was 
issued. I was before another Senate committee on another 
matter. I was immediately confronted. In fact, I hadn’t 
read the release at that time. And there was no question 
that the release contributed to a climate of public concern 
over the issue. 

Senator MUSKIE. It didn’t contribute; it created. 

Mr. Train. But I would say that the Corps of Engi- 
neers was by no means the only instrument for increasing 
public concern over the program. 

Senator MUSKIE. I understand the Secretary of 
Agriculture participated. 
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Mr. Train. Yes. 

Senator Muskie. The Secretary of Agriculture, I 
think, cooperated very well with the Corps of Engineers. I 
just wanted to make that point because after your descrip- 
tion, it sounded as though the problem had started with 
the regulations, where it actually started before. 

If it had started with the regulations, conceivably 
there might not be a problem. 

But the impression created by the release of the Army 
Engineers is still creating ripple effects in every State that is 
eiffected by the problem, and I suspect many of the refine- 
ments of your regulations have not yet caught up with those 
ripple effects to help abate the storm. That is my only point. 

Mr. Train. I must say I suspect that those who feel 
that their interests are threatened by 404 would have 
created a public storm over this issue, irrespective of any 
possible contribution from that press release. 

Senator Muskie. We will make our independent 
judgments about that. 

Mr. Train. I wouldn’t want to point a finger to the 
Congress on that. In any event, that is water over the dam. 

Senator MuSKlE. Was the dam built with a permit? 

Mr. Train. I think with that I shall 3deld. 

STATEMENT OF VICTOR VEYSEY, ASSISTANT 
SECRETARY OF THE ARMY FOR CIVIL WORKS 

Mr. VeySEY. Mr. Chairman, if I might, I would like to 
respond in part to Senator Muskie’s question, which I 
think is an appropriate one. 
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Since there is no part of that included in my testi- 
mony, I welcome the opportunity to insert it at this point. 
It is true, it is a sad fact, that sometime in the early hours 
on a long weekend when folks in the Corps of Engineers 
had been struggling with this problem, perhaps too long, a 
very misguided and very unfortunate press release was 
issued which said, if read very carefully, that under this 
law, many things might happen. That was before the 
regulations were written. 

In a sense, it was true that a lot of things might 
happen, although there was no intent on the part of the 
Army Corps of Engineers or EPA to let any of those things 
happen. But the damage was done, as you point out so 
correctly. That stirred or perhaps struck a sympathetic 
note - I don’t know which - but anyway, the release was 
issued from the Public Information Office of the Corps of 
Engineers. I guess we will never be permitted to forget 
that. 

Senator MUSKIE. Neither will we. 

Mr. VEYSEY. I regret very much that it did happen. 
After that time we took a rather firm grip on the situation. 

I will say that with magnificent cooperation from Russ 
Train and all of his people at EPA, and the Interior and 
the Justice Depart- 

* * * 
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[LOGO] UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

JUN 19 1974 


THE ADMINISTRATOR 


Dear General Gribble: 


As you are undoubtedly aware, on March 13, 1974, the 
U.S. District Court for the Middle District of Florida 
issued a Memorandum Opinion in United States v. Hol- 
land. In that case, the United States sought to enjoin 
disposal without a permit of dredged material in wetlands 
which were above the mean high water line but were 
periodically inundated by tidal waters. The court held, 
inter alia, that wetlands above the mean high water line 
are subject to Federal jurisdiction under Section 404 of the 
Federal Water Pollution Control Act, as amended (the 
“FWPCA”) and that discharges of dredged material into 
such areas “constituted discharges entering ‘waters of the 
United States’.” 


The result reached in U.S. v. Holland is a jurisdic- 
tional milestone under the FWPCA. Wetlands above, and 
below, the mean high water line are of vital importance to 
our environment. The Corps has taken an admirably firm 
position to protect wetlands below the mean high water 
line. Recently issued Corps regulations stated that: “As 
environmentally vital areas, [wetlands] constitute a 
productive and valuable public resource, the unnecessary 
alteration or destruction of which should be discouraged 
as contrary to the public interest.” 33 CFR Section 
209.120(g)(3). Our concern is that similar protections be 
provided for wetlands above the mean high water line. 
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We believe that the Holland decision provides a 
necessary step for the preservation of our limited wetland 
resources. Moreover, we are firmly convinced that the 
court properly interpreted the jurisdiction granted under 
the FWPCA and Congressional power to take such a grant. 

Notwithstanding the decision in U.S. v. Holland and 
the recognized importance of wetlands to the environment, 
we have been informed that the Corps has declined to 
acquiesces in the Holland decision and has advised Corps 
installations not to accept applications for permits under 
FWPCA Section 404 for dredge and fill disposal in these 
areas. The Department of Justice has taken the position 
that it will not bring enforcement action against persons 
disposing of dredged or fill material to wetland areas 
without Section 404 permits so long as the Corps refuses 
to issue such permits. As a consequence, wetland areas 
above the mean high water line are presently unprotected 
from the irreparable damage caused by the disposal of 
dredged and fill materials. 

So that this important and irreplaceable part of the 
environment will not go unregulated, I strongly urge the 
Corps of Engineers to reconsider its position and to com- 
mence processing Section 404 permits for wetlands above 
the mean high water line immediately. I would appreciate 
the opportunity to discuss this matter with you at your 
earliest convenience. 

A separate but related matter also requires attention. 
On April 3, 1974, the Corps of Engineers promulgated 
final regulations with respect to Corps permits for various 
activities in navigable or ocean waters. 39 Federal Regis- 
ter 12115. Among other things, these regulations set forth 
certain procedures for the issuance of permits for the 
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disposal of dredged or fill material under Section 404 of 
the FWPCA. 

Of particular concern to the Environmental Protection 
Agency is the definition of “navigable waters” set forth in 
these regulations, 33 CFR Section 209.120(d)(1). In pro- 
posed regulations published on May 10, 1973 (38 Federal 
Register 12217), the Corps proposed to define the term 
“navigable waters” to mean “waters of the United States, 
including the territorial sea,” in accordance with the 
definition of “navigable waters” in the FWPCA. The final 
regulations promulgated on April 3, 1974, deleted the 
previous definition of “navigable waters” and substitutes 
therefor the following; 

“The term ‘navigable waters of the United States’ 
and ‘navigable waters,’ as used herein mean 
those waters of the United States which are sub- 
ject to the ebb and flow of the tide, and/or are 
presently or have been in the past, or may be in 
the future susceptible for use for purposes of in- 
terstate or foreign commerce (See 33 CFR 
209.260 for a more complete definition of these 
terms).” 

The preamble to the final regulation discusses the 
Corps’ reasons for changing the definition and makes it 
clear that the term “navigable waters of the United 
States” as used in the Rivers and Harbors Act of 1899 and 
the term “navigable waters” as defined in the FWPCA are 
to be “created synonymously.” The preamble and the 
reference to the Corps’ definitional regulation at 33 CFR 
209.260 make it clear that the Corps intends to delineate 
FWPCA Section 404 jurisdiction on the basis of court 
decisions and Corps interpretations of “navigability.” Our 
interpretation of “navigable waters” within the meaning of 
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the FWPCA does not conform to the Corps’ recently issued 
regulation. We firmly believe that the Conferences Com- 
mittee deleted “navigable” from the FWPCA definition of 
“navigable waters” in order to free pollution control from 
jurisdictional restrictions based on “navigability.” Indeed, 
as the Conference Report states with respect to the modi- 
fied definition of “navigable waters”: “The conferees fully 
intend that the term ‘navigable waters’ be given the 
broadest possible constitutional interpretation unencum- 
bered by agency determinations which have been made or 
may be made for administrative purposes.” S. Rep. 92- 
1236, 92d Cong., 2d Sess. at 144. Perhaps a meeting of the 
appropriate personnel of the Corps and of EPA should be 
scheduled to resolve these discrepancies. 

Sincerely yours, 

/s/ John Quarles 
Russell E. Train 
Administrator 

Lt. General W. C. Gribble, Jr. 

Chief, Corps of Engineers 
DAIN-ZA 
Forrestal Building 
Washington, D. C. 20314 

Prepared by: 

ASSW:JMcwardincd:5/4/74:50760:Rm.509 
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The American Farm Bureau Federation appreciates the opportunity to submit testimony 
on the federal regulatory reach of the Clean Water Act (CWA). The scope of federal 
jurisdiction is extremely important to farmers and ranchers because jurisdictional 
determinations directly impact agricultural activities, have the potential to interfere with 
the use of private land and, if applied too broadly, impede our ability to produce food, 
fiber and fuel. As currently drafted, M.R. 2421 will not only expand CWA jurisdiction but 
sweep many agricultural and forestry activities into the scope of CWA regulation simply 
because such activities are conducted near some ditch, swale, wash, erosion feature or 
ephemeral stream that would be deemed a “water of the United States.” The legislation 
represents the most sweeping change to the law since its enactment in 1972. 

As it stands today, the CWA is clearly one of the nation’s most successful and 
comprehensive environmental laws. It regulates pollution at its source and involves a 
comprehensive federal and state regulatory system for issuance of permits and water 
quality standards. 

One has only to read the history of the CWA to recognize that when it passed the CWA 
in 1972, Congress clearly intended to use the term “navigable waters.” The conference 
report specifically states “Congress intends the term ‘navigable waters’ be given its 
broadest possible constitutional interpretation unencumbered by agency determinations 
which have been made or may be made for administrative purposes.” But deleting 
“navigable waters” from the CWA changes — rather than clarifies — Congress’ original 
intent. CWA section 101(b) states “[i]t is the policy of the Congress to recognize, 
preserve, and protect the primary responsibilities and rights of States to prevent, reduce, 
and eliminate pollution, to plan the development and use (including restoration, 
preservation, and enhancement) of land and water resources, and to consult with the 
Administrator in the exercise of his authority under this chapter.” CWA § 101(b). If all 
waters are subject to federal control, then few if any waters would be controlled by the 
State. We believe the term “navigable waters” anchors and preserves this balance with 
the States. Moreover, it does so without jeopardizing - as some claim - the nation’s 
ability to protect our waters. 

A by-product of being one of the nations’ most effective laws, the CWA is also one the 
nations’ most litigated. Concurrent with that litigation, EPA and the Corps of Engineers 
(Corps) have also used policies and guidance documents over the past 34 years to erode 
exemptions, expand jurisdiction and inject Federal regulation and oversight onto more 
and more private land. The result has been court decisions that have gone back and forth 
in expanding and reducing federal jurisdiction. Prior to Solid Waste Agency of Northern 
Cook County (SWANCCJ, the agencies asserted jurisdiction based upon a waterbody’s 
potential use by migratory birds or if an area met ever-changing delineation criteria that 
reached dryer and dryer land because these criteria are not in either statute or regulation. 
Accordingly, all wetlands and water everywhere that could be used by birds was once 
subject to federal jurisdiction. The Supreme Court stated that this “bird rule” went too far 
and had no relation to the CWA. Therefore, legislation that asserts jurisdiction to what 
was in existence prior to SlTTA'CCdoes not ‘restore’ Federal authority: it would 
authorize such jurisdiction for the first time. Moreover, it would authorize federal control 
as broad or broader than the “bird rule.” 
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We are concerned that legislation pending before this committee H.R. 2421 - would 
have substantial negative ramifications on a very large part of our economy in ways that 
have not yet been fully considered or understood. 

Section 3 (Findings) of the hill includes Congressional findings which are clearly 
intended to support an expansive view of Congressional power. For example, paragraph 
(5) states that protection of intrastate waters is "necessary to restore and maintain the 
chemical, physical, and biological integrity of all waters in the United States." Paragraph 
(7) essentially states that small and intermittent streams affect larger streams and rivers. 
Section 3 includes 17 such findings in all. 


Section 4 (Definition of “Waters of the United States”) deletes the word "navigable" 
from the Clean Water Act (CWA) and defines “waters of the United States” in very broad 
and ambiguous terms. By simply deleting the term “navigable waters” from the CWA 
and replacing it with ‘Svaters of the United States” this alteration to existing law would 
completely unhinge the CWA from the Commerce Clause of the Constitution. Moreover, 
and perhaps as importantly, as a new congressional pronouncement on Federal 
jurisdiction, it would have the effect of ‘wiping the slate clean’ and effectively would 
require a complete “do-over” of the code of Federal Regulation and 35 years of CWA 
judicial precedent. 

In fact, however, the language in H.R. 2421 goes much farther than a simple redefinition; 
it does not limit the type of “waters” that would be regulated in any way whatsoever. The 
bill would apply the broadest possible interpretation of the CWA, subject only to 
Congress' Constitutional limits and remove any argument that Congress intended any 
limits at all on the regulatory reach of the Act. Truly navigable waterways, tributaries, 
streams with permanent flow, streams with seasonal flow and wetlands adjacent to such 
waterways are already subject to CWA regulation under current law. As a result, the 
bill’s major impact would be where CWA jurisdiction may be questionable, such as 
where the hydrologic connection may be too insubstantial for any linkage to be 
established with navigable waters. 

The legislation also regulates the waters identified in the definition “to the fullest extent 
that these waters, or activities affecting these waters^ are subject to the legislative power 
of Congress under the Constitution.” This is a breathtaking expansion of the Clean Water 
Act and is virtually unprecedented in that statute. The language on “activities affecting 
these waters” does not exist in the current regulations, is extremely ambiguous and it is 
tantamount to an open invitation to any activist to use the law’s citizen suit provisions to 
go to court to stop anything he or she doesn’t like. That language will likely be read 
broadly in the courts to allow the regulation of all activities that “affect” waters. In other 
words, regardless of whether an activity is occurring in or near a water, the fact that the 
activity may impact a water would allow the activity to be regulated under the CWA. 

This is a significant expansion of the existing CWA and its regulations. Federal courts 
have broadly interpreted the types of sources and activities that are deemed to involve 
“point source” discharges of “pollutant” or “dredged or fill material.’’ Today, virtually 
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any activity that involves the release or application of any substance could be deemed a 
“discharge of a pollutant” or a source of “stormwater discharge,” if the substance is used 
directly in a “water of the United States” or gets washed by rainwater into a “water of the 
United States.” The language being proposed in H.R. 2421 eould reaeh a backyard 
mosquito fogger if a breeze happens to blow it into “waters of the United States.” As it 
stands, just about any aetivity that involves the movement of earth (for example, elearing 
a quarter aerc of land for a homesite, bam, or pasture) would probably be considered a 
discharge of “dredged or Fill material” subject to section 404 “wetlands” permitting, if it 
involves any “water of the United States.” Given the extreme breadth in the types of 
activities that are deemed to involve Clean Water Act “discharges” if they somehow 
touch “waters of the United States,” it seems unavoidable that expanding the geographic 
scope of “waters of the United States” will result in a dramatic expansion of the activities 
covered by the Act. 

The Act authorizes EPA to regulate point source discharges to waters of the United 
States - not “activities” and not even point sources themselves. (See Waterkeeper 
Alliance, Inc. v. EPA, 399 F.3d 486, 504-05 (2d Cir. 2005)). Thus, EPA lacks authority 
under the Act to regulate pesticide use, fire suppression, livestock production or any other 
source or activity - it can only regulate an actual point source pollutant discharge that 
occurs in connection with such activities. This is a bedrock principle that will be muddied 
by careless references to the regulation of “activities.” We encourage Congress to avoid 
inadvertently altering the fundamental focus of the Clean Water Act on discharges. 

Section 5 (Conforming Amendments) simply ensures the term “navigable waters” will 
be deleted wherever found within the current CWA. 

Section 6 (Saving Clause) paraphrases by reference a few existing CWA exemptions but 
the impact of the section is actually far-reaching - not for what it docs but for what it 
doesn’t do. If it is designed to protect the exemptions which it references, it does not do 
so for a simple reason: the only thing which is “saved” by this section of the bill is the 
authority of the administrator. The “savings clause” does not state that the enumerated 
exemptions, or any other exemption in existing law or regulation, “shall” be exempted 
from federal jurisdiction under the CWA. The exemptions themselves are left wholly 
unprotected. Thus, should the legislation be enacted, when new regulations arc 
promulgated those exemptions are not only vulnerable to repeal, the broad, sweeping 
mandate referenced in earlier sections of the legislation are an open invitation to the 
agencies to sweep away long-standing exemptions as well. 

At a bare minimum, the way the section is drafted unnecessarily raises questions 
regarding congressional intent with respect to the full scope of existing statutory 
exemptions. It is troubling that it includes “agricultural return flows” but not “agricultural 
stormwater discharges.” Given the limited scope of these exemptions, however, farmers 
and ranchers are worried that the legislation will sweep many farming activities into the 
scope of CWA regulation. Specifically, the clause does not exempt any waters or areas 
from the broad definition of “water of the United States.” It exempts only certain 
activities from being considered “discharges.” For example, maintenance of a ditch 
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would not be considered a “discharge,” but the ditch would be jurisdictional water - and 
all other activities that affect the ditch would be regulated. The savings clause also fails to 
adopt the important regulatory exclusions for prior converted cropland and waste 
treatment systems and likely limits the agencies’ ability to adopt these or other common 
sense regulatory exemptions. 

Second, the §404(f)(a)(A) exemption from dredge and fill permitting requirements for 
“normal farming, silviculture, and ranching activities” has already been significantly 
narrowed by the agencies to apply only to established, ongoing operations. (For example, 
if a farmer has been plowing and planting crops in a field containing jurisdictional 
“wetland” areas, he can continue to do so without the need for a §404 permit, provided 
that his activities do not convert the wetlands to dry land. However, expanding or 
establishing a new agricultural or forestry operation in an area not previously used for 
that purpose would not be exempt from regulation.) For this reason, expanding the scope 
of “waters of the United States” to cover even small, isolated wetland areas effectively 
places all such areas off limits - even for farming and forestry - unless the area is already 
part of an established, ongoing operation. 

Third, not all agricultural and forestry activities enjoy the benefit of an explicit statutory 
exemption. Pesticide use, for example, which may involve the deposit or drift of pesticide 
into areas deemed “waters of the United States,” is covered by no explicit statutory 
exemption. Similarly, the application of fertilizer, fire suppression activities, and other 
farming or forestry activities that may incidentally add material to “waters of the United 
States” are not expressly exempted by statute. Thus, there are potentially a tremendous 
number of agricultural and forestry-related sources and activities could be swept into 
Clean Water Act regulation by the expansion of the scope of “waters of the United 
States” that is now under consideration. 

Fourth, the bill and savings clause also fail to adopt the important regulatory exclusions 
for prior converted cropland and waste treatment systems and likely limits the agencies’ 
ability to adopt these or other common sense regulatory exemptions. 

In conclusion, farmers and ranchers understand the role that the CWA has played in 
improving and maintaining the health and safety of the nations’ water resources. 
Agricultural producers are very sensitive to the environment because they own and 
manage two-thirds of the nation’s land. They arc doing their part to promote the 
principles of environmental stewardship by being good stewards of the nation’s soil, air 
and water resources. But the cost of this stewardship is not cheap. Meeting the demand 
for food, feed and fuel as well as society’s demands for improved environment quality 
requires farmers and ranchers to balance, and often individually bear the cost of 
achieving many competing goals and objectives. Agriculture’s impacts on the 
environment are closely intertwined with countless human activities that are yielding a 
higher quality of life all Americans. Our ability to increase agricultural productivity - 
with the use of modem crop production tools like fertilizers - has enabled our nation’s 
farmers and ranchers to increase the production of food, feed and fuel without increasing 
the acreage of cropland. Our productive capacity is unprecedented in the world’s history 
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and allows our farmers and ranchers to meet the demands of our nation’s growing 
population as well as growing world populations and markets abroad. On top of this 
unprecedented productivity, there is little doubt that farmers and ranchers have made 
great strides in improving our environment over the last three decades. By nearly every 
measure, our environment and natural resources are in better condition than any other 
time in our lives. 

In summary - H.R. 2421 applies the broadest possible interpretation of the CWA, subject 
only to constitutional limits and removes any argument that Congress intended any limit 
on the regulatory reach of the act. For this reason we oppose H.R. 2421 and urge that it 
not be approved by the Committee. 

We appreciate your interest in this issue and the opportunity to submit this testimony. 
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On behalf of the American Road and Transportation Builders Association (ARTBA) and 
its 5,000 member firms and public agencies nationwide, the association would like to 
thank Chairman Oberstar and Ranking Member Mica for reviewing the status of the 
nation’s waters, including wetlands, under the jurisdiction of the Federal Water Pollution 
Control Act (CWA). 

ARTBA’s membership includes public agencies and private firms and organizations that 
own, plan, design, supply and construct transportation projects throughout the country. 
ARTBA members are directly involved with the federal wetlands permitting program and 
undertake a variety of construction-related activities, under the CWA. As part of the 
highway construction process, ARTBA members are actively involved in the restoration 
and preservation of wetlands. ARTBA has consistently supported the concept of 
mitigation banking, which is particularly beneficial to the transportation project delivery 
process, as it provides project planners flexibility in meeting wetlands restoration 
obligations by allowing the choice of a mitigation site based on environmental value 
rather than proximity to a highway project. Mitigation banking also enables project 
sponsors to chose areas for mitigation that are well suited for wildlife and wetlands 
management (such as the enhancement of already degraded wetlands). 

ARTBA has a long history of working with the Transportation and Infrastructure 
Committee to find common-sense solutions to environmental issues by seeking to protect 
natural resources and efficiently deliver of transportation improvements. The 
transportation construction industry and state departments of transportation have been 
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grappling with wetlands issues for years and often face confusing and conflicting 
interpretations on the scope of federal jurisdiction. Not knowing what is or is not a 
federally jurisdictional wetland complicates long-term transportation planning and 
because planners can never be sure where permits will or will be not required. 

ARTBA supports the reasonable protection of environmentally sensitive wetlands with 
policies balancing preservation, economic realities, and public mobility requirements. 
Much ofthe current debate over federal jurisdiction, however, involves overly broad and 
ambiguous definitions of ‘Svetlands.” This ambiguity is frequently used by anti-growth 
groups to stop desperately needed transportation improvements. For this reason, ARTBA 
has, and continues to, work towards a definition of “wetlands” that would be easily 
recognizable to both landowners and transportation planners. As an example of this, 
official ARTBA policy recommends defining a “wetland” as follows: “If a land area is 
saturated with water at the surface during the normal growing season, has hydric soil and 
supports aquatic-type vegetation, it is a functioning wetland.” 

ARTBA has been actively involved in the discussions about federal jurisdiction over the 
nation’s waters and wetlands for the better part of the past two decades. ARTBA was a 
main participant in litigation spanning 14 years concerning the United States Army Corps 
of Engineers (Corps) “Tulloch Rule” regulating incidental fall back from dredging and 
filling operations. Also, ARTBA was involved in multi-year litigation over 
modifications to the Corps’ Nationwide Permit (NWP) program. Most important to this 
hearing, however, is that ARTBA filed amicus briefs representing the transportation 
construction industry’s interests in the United States Supreme Court decisions of Solid 
Waste Association of Northern Cook County v. United States Army Corps of Engineers 
(SWANCC) and Rapanos v. United States (Rapanos). 

The decisions in both SWANCC and Rapanos benefited the transportation project 
delivery process by setting limits on Corps’ jurisdiction. Specifically, SWANCC struck 
down the so-called “migratory bird rule.” which was being used by the Corps to assert 
jurisdiction over intrastate wetlands based on the flight patterns of migratory birds. The 
theory behind such an expansion of Corps authority was based on migratory birds being 
instruments of commerce due to the possibility of hunters, bird-watchers or other 
interested state parties crossing state lines to view them. The “migratory bird rule” was a 
severe hindrance to transportation planners as it made federal jurisdiction e.xtremely hard 
to predict. Project developers, not knowing the habits of migratory birds, were unable to 
tell what was and was not ajurisdictional wetland. 

At issue in Rapanos were two separate wetlands cases which were consolidated for the 
Court's review. The cases asked the Court to decide whether the Clean Water Act allows 
Corps regulation of “isolated wetlands” that have no connection with “navigable waters.” 
The Court was also asked to decide whether or not a tenuous connection between a 
wetland and “navigable water” is enough to allow regulation by the Corps, or if there is a 
minimal standard that should be applied. The Court’s split decision in Rapanos prevents 
sweeping federal authority over isolated wetlands and man-made ditches or remote 
wetlands with finite connections to navigable waters. However, because the Court's 
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decision was not issued by a majority of the justices, these issues are currently being 
examined by lower courts on a case-by-case basis. While ARTBA applauds the fact the 
decision prevented an expansion of already burdensome federal wetlands regulation, we 
also recognize the need for clarity in Rapanos’ wake. 

In decisions such as Rapanos where four justices agree in both the plurality opinion 
(authored by Justice Scalia) and the dissenting opinion (authored by Justice Stevens) and 
one Justice (Justice Kennedy) writes a concurrence, the effects of the opinion should be 
taken from the areas where the plurality and the concurrence agree. The Supreme Court 
has spoken to this point specifically, stating: 

“[wjhen a fragmented Court decides a case and no single 
rationale e.xplaining the result enjoys the assent of five 
Justices, ‘the holding of the Court may be viewed as that 
position taken by the members who concurred in the 
judgments on the narrowest grounds.’”' 

In Rapanos, the five justices who agreed in the final judgment of the case were Justices 
Scalia, Thomas, Alito, Roberts and Kennedy. Thus, in responding to the Rapanos 
decision, the focus should be on those areas where agreement can be found among these 
five justices. 

The Scalia plurality and the Kennedy concurrence agree on several points which should 
guide any regulatory or legislative response to the Rapanos decision. Most importantly, 
both Scalia and Kennedy disagreed with the existing Corps theory of jurisdiction that a 
wetland with tenuous and questionable connections to navigable water can be subject to 
federal jurisdiction if one molecule of water flows between both points. This has been 
termed by some as the “migratory molecule” theory of jurisdiction. Justice Kennedy 
specifically rejects the idea of the “migratory molecule” by noting that a “central 
requirement” of the Clean Water Act is “the requirement that the word ‘navigable’ in 
‘navigable waters' be given some importance.”" 

Justice Kennedy also explains certain basic recognizable limits to the Corps’ excluding 
man-made ditches and drains by refuting portions of Justice Stevens’ dissent: 

“[tjhe dissent would permit federal regulation whenever 
wetlands lie alongside a ditch or a drain, however remote 
and insubstantial, that eventually flow into traditional 
navigable waters. The deference owed to the Corps’ 
interpretation of the statute does not extend so far.”'* 

Further, Justice Kennedy notes such an over-expansive view of the Corps’ authority is 
incompatible with the Clean Water Act: 


h4arks v. United Stales, 430 U.S. 188, 193 (1977). 

Rapanos United Stales, 126 S.Ct. 2247 (2006) (Kennedy, J. concurring). 
Id. 
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“Yet the breadth of this standard— which seems to leave 
wide room for regulation of drains, ditches, and streams 
remote from any navigable-in-fact-water and carrying only 
minor water-volumes towards it— precludes its adoption as 
the determinative measure of whether adjacent wetlands are 
likely to play an important role in the integrity of an aquatic 
system comprising navigable waters as traditionally 
understood. Indeed, in many cases wetlands adjacent to 
tributaries covered by this standard might appear little more 
related to navigable-in-fact waters that the isolated ponds 
held to fall beyond the Act’s scope in SWANCC.”^ 

This leads to a central point of Rapartos echoed by members of the plurality, dissent and 
Justice Kennedy— there needs to be some sort of regulatory response from the Corps 
reflecting these limits on its jurisdiction. In his concurrence, Justice Kennedy states: 

“Absent more specific regulations, however, the Corps 
must establish a specific nexus on a case-by-case basis 
when it seeks to regulate wetlands based on adjacency to 
navigable tributaries. Given the potential overbreadth of 
the Corps regulations, this showing is necessary to avoid 
unreasonable applications of the statute.”’ 

Chief Justice Roberts was more direct with his wording, noting a regulatory response 
from the Corps has been long overdue, and should have been promulgated after the 
SWANCC decision first recognized the jurisdiction of the Corps needed to be limited: 

“Rather than refining its view of its authority in light of 
[the Court’s] decision in SWANCC, and providing guidance 
meriting deference under [the Court’s] generous standards, 
the Corps chose to adhere to its essentially boundless view 
of the scope of its power. The upshot today is another 
defeat for the agency.”* 

Finally, Justice Breyer’s dissent warns a refusal from the Corps to issue a regulatory 
response to Rapanos will only result in more litigation: 

“If one thing is clear, it is that Congress intended the Army 
Corps of Engineers to make the complex technical 
judgments that lie at the heart of the present cases (subject 
to deferential judicial review). In the absence of updated 
regulations, courts will have to make ad hoc determinations 


Id. at 2249, referring to the holding in SWANCC 
Wat 2250. 

Id. at 2236 (Roberts, C.J., concurring). 
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that run the risk of transforming scientific questions into 
matters of law. This is not the system Congress intended. 

Hence, 1 believe that today’s opinions, taken together, call 
for the Army Corps of Engineers to write new regulations, 
and speedily .so.”^ 

Thus, the one thing that is clear from the Rapanos decision is the need for a response 
recognizing the limits of Corps jurisdiction and clarifying the existing wetlands 
regulations. The response can be either administrative or legislative in nature. In crafting 
either type of response, ARTBA recommends the result be a clarified, consistent 
regulatory program that operates within the proper jurisdictional limits of the Clean 
Water Act as reflected in the Rapanos and SiVANCC decisions. 

The United States Environmental Protection Agency (EPA) and the Corps released 
guidance June 5 in response to the Rapanos decision. The guidance went into effect 
immediately after its release, allowing the Corps to immediately begin working on permit 
applications. However, the Corps also is allowing a six-month comment period in order 
for the regulated community to provide examples of how well the guidance is (or isn’t) 
working in the field. ARTBA is currently reviewing this guidance and developing 
regulatory comments prior to the Corps deadline of December 5. While ARTBA has not 
issued any statements evaluating the Corps’ guidance, we are supportive of the regulatory 
process and value the chance to be able to add our input prior to the issuance of any final 
regulation. 

There have also been legislative responses attempting to solve the confusing issue of 
Corps jurisdiction. While ARTBA appreciates the desire of Congress to protect 
legitimately environmentally sensitive wetlands, we believe such efforts should not 
extend federal regulation to isolated areas that have no environmental value and have 
been removed from the Corps’ jurisdiction by both Rapanos and SWANCC. Protecting 
an area simply for the sake of protection adds little from the standpoint of environmental 
quality, but can create needless, time-consuming regulatory complications. 

ARTBA has supported legislation in the past including, H.R. 2658, the Federal Wetlands 
Jurisdiction Act, sponsored by Reps. Richard Baker (R-La.) and Marion Berry (D-Ark.) 
in the 109''’ Congress. This measure would have clarified wetlands regulations by 
retaining federal jurisdiction over traditional navigable waters and tributaries connected 
to such waters through a contiguous, naturally occurring surface water connection and the 
wetlands adjacent to such waters. It would have also excluded the isolated wetlands the 
Court removed from Corps jurisdiction 'm SWANCC as well as man made ditches and 
wetlands connected to navigable waters by pipes, culverts, ditches and ephemeral areas. 

Also, ARTBA has repeatedly stated the involvement of multiple agencies (including 
EPA) in wetlands regulation only hinders the overall efforts of the Corps' permitting 
program. One of the principal problems that has plagued the 404 program is indecision 
and inaction, with no benefit for the environment. Justice Breyer reiterated this in his 


Id. at 2266 (Breyer, J., dis.senting). 
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aforementioned Rapanos dissent, stating “If one thing is clear, it is that Congress 
intended the Army Corps of Engineers to make the complex technical judgments that lie 
at the heart of [federal wetlands jurisdiction].”* Congress reiterated this point in the 
National Defense Authorization Act for Fiscal Year 2004 by authorizing only one 
agency, the Corps, to issue 404 permitting program regulations. This direction should be 
continued. Thus, it should be the sole responsibility of the Corps to take the lead and 
build a stronger, more predictable compensatory mitigation program to both enhance 
environmental protection and provide a measure of certainty to regulatory staff and 
permit applicants. ARTBA continues to believe the Corps should be the principal agency 
administering the 404 wetlands regulatory program. 

Currently, the Committee is considering H.R. 2421, the “Clean Water Authority 
Restoration Act of 2007” (CWARA). While ARTBA appreciates the desire on the part 
of the drafters of this legislation to provide greater certainty to the regulated community, 
we are concerned about possible unintended consequences to the transportation 
improvement delivery process resulting from its implementation. CWARA, as written, 
would remove the term “navigable” from the CWA and allow the Corps to regulate all 
“waters of the United States.” This would include interstate waters as well as intrastate 
waters, which were specifically removed from Corps jurisdiction in the SWANCC 
decision. ARTBA’s fundamental concern with this legislation is that instead of greater 
clarity, it could lead to greater federal regulatory power and increased litigation. The 
extension of federal jurisdiction proposed under CWARA would directly affect many (if 
not all) of the transportation improvements communities are relying on to address 
pressing public health and safety needs as well as reduce congestion. By broadening the 
reach of the Corps, such desperately needed transportation construction projects could be 
delayed by increased permitting requirements, even if they had no link to rivers, streams 
or other “navigable” water bodies. 

Specifically, the language of CWARA would cover all roadside ditches along any new or 
existing roadway. Elevating roadside ditches and other isolated waters to the same 
protective status as ecologically sensitive wetlands could create inefficiencies in state 
efforts to protect areas of true environmental importance. CWARA could require permits 
for areas which regulators had, after informed decision-making processes, previously 
designated as non-environmentally sensitive. This expansion of federal authority has 
great potential to impact both new transportation projects and improvements to existing 
roadways. 

Many ARTBA members are directly involved in tremendously successful mitigation 
efforts as part of the projects they construct. ARTBA public official members also are 
integrally involved in the permitting process itself, as they regulate at the state and local 
level. Expansion of federal jurisdiction leading to increased permit loads for both the 
regulators (to process) and the regulated community (to apply for) could cause a sizable 
drain on both federal and state transportation agency resources. A prime reason for the 
success of current mitigation efforts is the flexibility of individual .states to delegate 
which wetlands to protect and direct mitigation efforts appropriately. Removing this 
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flexibility and possibly mandate protection of all wet areas, no matter how 
environmentally important, could dilute both state and federal resources. Retaining state 
autonomy over wetland protection efforts is essential to maximize the efficiency of these 
programs and public sector resources, 

CWARA could also lead to an increase in litigation designed solely to delay or stop 
transportation construction projects. ARTBA has been pleased to be able to work with 
the committee in the past to address the issue of excessive litigation, particularly in the 
“Safe Accountable Flexible Efficient Transportation Equity Act - A Legacy for Users” 
(SAFETEA-LU). Broadening the reach of the Corps’ regulatory power would force the 
Corps to make more decisions about whether or not to exert its regulatory authority by 
expanding the number of areas under its jurisdiction. Regardless of what action the 
Corps decides to take, these decisions could then be appealed in the courts. Thus, even if 
the Corps chooses not to regulate, opponents of transportation projects could sue in order 
to have that decision overturned. Regardless of the legal merits of such a challenge, 
communities pursuing transportation improvements are hurt simply by the filing of a 
lawsuit and the threat that a project will be delayed by litigation. Often times the 
publicity and uncertainty that accompanies the filing of a lawsuit is enough to delay, or 
even cancel, a transportation project. 

ARTBA looks forward to continuing its long tradition of working with the committee in 
order to find a solution to this issue which balances needed environmental protections 
with the efficient delivery of all modes transportation projects vital to the nation’s public 
health and safety. 
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Mr. Chairman and Members of the Committee: 


The American Society of Civil Engineers (ASCE) is pleased to offer this 
testimony on the status of the nation’s waters, including wetlands, under the jurisdiction 
of the Federal Water Pollution Control Act, commonly known as the Clean Water Act. 

ASCE believes that Congress must amend the Act to clarify federal jurisdiction 
over wetlands, establish clearly where states must assume responsibility, and provide 
appropriate federal oversight. We recommend legislation that would: 

• Maintain federal jurisdiction over all interstate and navigable waters, their 
tributaries, and all adjacent wetlands under the pre-2001 U. S. Army Corps of 
Engineers’ regulatory program under the Commerce Clause in the U.S. 
Constitution using an unambiguous test for significant nexus to navigable-in-fact 
waters. 

• Clarify state jurisdiction under section 404 of the Clean Water Act over isolated, 
non-navigable intrastate waters and their adjacent wetlands, including vernal 
pools, playas, and prairie potholes, considering recent Supreme Court decisions 
and other jurisdiction based on environmental and wildlife considerations under 
regulations promulgated by the Department of the Interior or the Environmental 
Protection Agency. 

• Amend the Clean Water Act to clarify purely environmental federal jurisdiction 
over intermittent and ephemeral streams and their adjacent wetlands under section 
404 of the U.S. Army Corps of Engineers, in coordination with the Environmental 
Protection Agency. 

We believe that H.R. 2421, the Clean Water Restoration Act of 2007, satisfies 
most of these important policy goals. Significantly, the bill would remove the phrase 
“navigable waters” from the Act. This phrase is an artifact from an era in which the 
federal government was expected to protect navigation rather than environmental 
systems; the term is not necessary to protect waters of the United States from pollution. 
Indeed, the phrase already has resulted in a narrowing of the scope of the Act. H.R. 2421 
also would define more exactly the types of waters and wetlands that are subject to 
federal protection under section 404. This definition would remove the ambiguity 
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surrounding the present judicial and administrative interpretations over the precise sphere 
of the Act. 

We believe the bill could be improved, however. We suggest certain changes that 
would ensure that the Clean Water Act would protect wetlands and other waters of the 
United States to the maximum extent practicable. 

The bill should be modified to: 

• Provide incentives for the states to strengthen their programs to protect all 
wetlands under the Clean Water Act. The goal should be to increase delegation of 
the section 404 program to authorized states beyond the two states currently 
authorized to issue permits in lieu of the Corps of Engineers. One incentive could 
be realized by authorizing the use of grant money under section 106 for state 
wetland protection programs that meet minimum federal standards. 

The states need to increase their efforts to preserve vital wetlands within their 

borders under section 404. Only Michigan and New Jersey now operate federally 

delegated wetlands programs. The remaining states need assistance to become full 

partners with the federal government in preserving wetlands, including geographically 

isolated wetlands. 

• Emphasize the scientific basis for extending federal Jurisdiction over waters of the 
United States. 

Site hydrology is the critical factor in the preservation of wetlands. “Hydrological 
conditions, including variability in water levels and water flow rates, are the primary 
driving force influencing wetland development, structure, functioning and persistence.”' 
Most hydrologic processes exhibit a high degree of temporal and spatial variability and 
are further beset by issues of nonlinearity of physical processes, conflicting spatial and 
temporal scales, and uncertainty in limit estimates. Wetlands analysis involves the 
application of many scientific disciplines, including remote sensing, atmospheric science. 
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abiotic and biotic disciplines (ecology and plant physiology), modeling within 
watersheds, hydrometeorology, surface and groundwater models, surface and 
groundwater interaction, and other technical fields. The findings should explain that 
jurisdiction is based on these factors. 

• Delete from the definition of waters of the United States in section 4 the phrase 
“to the fullest extent that these waters, or activities affecting these waters, are 
subject to the legislative power of Congress under the Constitution.” 

This phrase is superfluous. Congress has plenary power to legislate under the 

Constitution, and there are few (though important) restrictions on that power. “The only 

limitation upon Congress is that[,] in enacting laws pursuant to its constitutional powerj,] 

it shall not be unreasonable, arbitrary or capricious and that the means selected shall have 

a real and substantial relation to the object sought to be attained.”^ Moreover, the phrase 

could result in litigation the results of which might create unforeseen difficulties for 

congressional legislative authority generally through a judicially decreed limit on the 

reach of the Congress’s power. 

I. Background 

In recent years, the U.S. Supreme Court has sought to substantially restrain 
congressional power to regulate intrastate commerce — that commerce covering a broad 
class of economic activities occurring wholly within one state — under the Commerce 
Clause to the Constitution. 

Part of this trend has led the Court to limit the power of Congress over “waters of 
the United States” under the Clean Water Act (CWA) based on presumed conflicts 
between federal regulations over waters of the U.S. and the extent of the Act’s power 
under the Commerce Clause. This development has had unfortunate consequences for 
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geographically isolated wetlands, a unique form of ecosystem hydrology. The Court has 
attempted to draw a bright-line legal rule in order to establish the water’s edge. The 
attempt ignores the science of wetlands. The effort also is compromised by the 
congressional belief in 1972, since proved mistaken, that states would agree to play a 
major role in the protection of isolated wetlands — a belief that has not been borne out by 
developments in a majority of the states. Congress must act to restore the balance in 
favor of the broad protections for America’s aquatic resources first envisioned thirty-five 
years ago. 

A. Wetlands 

“Wetlands” are a transitional area between solid ground and water; the water 
table is usually at or near the surface. Frequently the land itself is covered by shallow 
water. To be classified as wetlands, the site must meet at least one of the following 
criteria: (1) the land periodically must support the growth of plants that grow either partly 
or totally under water; (2) the substrate must be composed predominantly of undrained 
wet soil; and (3) the substrate is saturated with water or covered by shallow water at some 
time during the growing season of each year.^ 

Wetlands perform a number of critical ecological and economic functions. They 
recharge groundwater, store floodwaters, reduce storm surges from hurricanes, retain 
sediment, improve water quality through the removal of toxic chemicals and nutrients, 
provide a general habitat for many animal species, and provide economically important 
recreational activities for people. Their loss decreases the overall capacity of the aquatic 
environment to carry out its various functions."* 
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There were an estimated 107.7 million acres of wetlands in the United States in 
2004.^ Although the United States has steadily lost wetlands since the first European 
settlers arrived, overall losses on a massive scale may no longer be occurring. The Fish 
and Wildlife Service found in 2004 that, for the first time since statistics began being 
kept, the nation experienced a net gain of 191,750 acres of wetlands — all of them man- 
made — between 1998 and 2004.® “It is likely there was no longer an overall net loss of 
wetland acreage occurring within the contiguous United States between 1997 and 2002. 
The statistical uncertainties, however, make it inappropriate to interpret these results as 
an overall net gain.”’ Significantly, the federal studies provide no assessment of the 
quality of the restored wetlands. It remains unclear whether these artificial gains in 
wetlands acreage improve the overall ability of U.S. wetlands to carry out their important 
ecological and economic functions. 

In more than 80 percent of the cases, isolated wetlands are completely surrounded 
by uplands and show no apparent surface water inlets or outlets.® The most commonly 
occurring isolated wetlands are those that are separated geographically.® In the past, 
federal officials have identified isolated wetlands as deserving special attention due to 
their ecological and economic values. “While all wetlands are important in ecological 
functioning on a watershed scale, some are better protected than others; isolated wetlands 
and waters are particularly at risk . . . .”'® “Small isolated wetlands can be of great 
cumulative importance to the aquatic ecosystem.”" 

Isolated wetlands are found in every state and make up a significant portion of all 
U.S. wetlands. 

Of the 276 wetland and riparian ecological systems described for the 

United States, 81 (29 percent) met [the] working definition for 
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“geographically isolated,” based on documented knowledge of their 
distribution and typical site characteristics. Of the 81 isolated wetland 
types, only 16 (20 percent) fall into the strict isolation subcategory, while 
the remaining 65 systems (80 percent) fall into the partial isolation 
subcategory. [IJsolated wetlands make up 13 percent of the 636 
“natural/near natural” terrestrial ecological system types (both upland and 
wetland) currently classified .... for the United States.'^ 

Numbers of isolated wetland types by state range from a low of one (West 

Virginia) to a high of 16 (New York and Texas). Proportions of wetlands categorized as 

isolated vs. non-isolated were lowest in Alaska, Hawaii, Kentucky, Tennessee, and West 

Virginia. In Indiana, Iowa, Kansas, Michigan, Minnesota, North Dakota, and Wisconsin, 

more than half of the wetland system types may fairly be classified as geographically 

isolated.'^ 

A total of 33 endangered, threatened, or candidate animal species listed under the 
Endangered Species Act are wholly or partly dependent upon isolated wetlands for their 
habitats. In addition, a total of 279 at-risk plant species are found in isolated wetlands 
nationwide. 

B. The Clean Water Act 

Congress enacted the Federal Water Pollution Control Act Amendments of 1972 
(now known to as the Clean Water Act) "to restore and maintain the chemical, physical, 
and biological integrity of the [njation's waters."'® One of the mechanisms adopted by 
Congress in 1972 to achieve that purpose was to prohibit under section 404 the discharge 
of any pollutants into "navigable waters" without a permit issued by the United States or 
an authorized state.’’ The CWA provides that "[t]he term 'navigable waters' means the 
waters of the United States, including the territorial seas."'® 
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Wetlands are one component of “waters of the United States.” Determining the 
regulatory significance of “navigable waters” within the meaning of “waters of the 
United States” and the scope of the federal government’s legal power to protect wetlands 
has occupied federal policymakers and the courts for more than two decades. 

Section 404 of the Clean Water Act of 1972 limits the addition of pollutants and 
other materials into the waters of the United States.'^ Section 404 limits the destruction 
of the environment from industrial activity through a system of discharge permits issued 
by the U.S. Army Corps of Engineers. Not every discharge into waters of the U.S. 
requires a permit, however 

In 1974, the Corps issued a rule that restricted the scope of section 404 to waters 
of the United States that are actually capable of carrying commercial traffic from one 
state to another. The rule sought to limit the scope of the 404 regulatory program only to 
those navigable waters regulated under section 10 of the Rivers and Harbors Act of 
1 899.^' The 1974 rule was invalidated by the U.S. District Court for the District of 
Columbia, which held that the Clean Water Act jurisdiction extended to waters that do 
not meet “the traditional tests of navigability.”^^ 

In 1975, the Corps redefined "the waters of the United States" to include not only 
actually navigable waters but also their tributaries, interstate waters and their tributaries, 
and nonnavigable intrastate waters (i.e., waters wholly within one state) whose use or 
misuse could affect interstate commerce.^^ The new definition covered (1) all waters 
currently or formerly used or susceptible to use in interstate or foreign commerce, 
including all waters subject to the ebb and flow of the tide; (2) all interstate waters, 
including interstate wetlands; (3) all other waters, such as intrastate lakes, rivers, streams 
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(including intermittent streams), mudflats, sand flats, wetlands, sloughs, prairie potholes, 
wet meadows, playa lakes, or natural ponds, if their use, degradation or destruction could 
affect interstate or foreign commerce, including any such waters (i) which are or could be 
used by interstate travelers for recreational or other purposes; or (ii) from which fish or 
shellfish are or could be taken and sold in interstate commerce; or (iii) which are used or 
could be used for industrial purpose by industries in interstate commerce; (4) all 
impoundments of waters otherwise defined as waters of the United States; (5) tributaries 
of regulated waters; (6) the territorial seas; and (7) wetlands adjacent to waters (other 
than waters that are themselves wetlands). The term excluded prior converted cropland.^'' 

Congress expanded the scope of section 404 in 1 977 to require a permit for 
discharges of dredged or fill material into navigable waters, including wetlands,^^ 
Discharges may be authorized by the Corps through an individual permit issued under 
section 404(a) or a general permit authorized by section 404(e), 

C. Scope of the Commerce Clause 

For 125 years, the Supreme Court accepted broad congressional power under the 
Commerce Clause over interstate commerce, including commerce on navigable 
waterways engaged in intrastate commerce.^^ The Commerce Clause applied to 
commercial activities crossing state lines as well as “to those activities intrastate which so 
affect interstate commerce or the exercise of the power of Congress over it as to make 
regulation of them appropriate means to the attainment of a legitimate end, the exercise 
of the granted power of Congress to regulate interstate commerce.”^^ But in 1995 the 
Court began limiting congressional sway over what a bare majority of justices saw as 
purely local, intrastate commerce.^* 
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With respect to the Clean Water Act, the new Commerce Clause direction had an 
immediate impact on federal regulation of U.S. waters. The Court had first attempted to 
define federal jurisdiction under the Act in United States v. Riverside Bavview Homes .^^ 
when it held that the U.S. Army Corps of Engineers (Corps) had broad power to regulate 
wetlands adjacent to navigable bodies of water and their tributaries under section 404. 
These wetlands, the Court concluded, could reasonably be regulated if the Corps found 
that they were “inseparably bound up” with “waters of the United States” that were 
subject to the Clean Water Act,^® The Court also discarded a prerequisite that the 
regulated lands be under water 

In January 2001, however, the opinion in Solid Waste Agency of Northern Cook 
County (SWANCC) v. United States Army Corps of Engineers ^^ retreated from the broad 
ruling in Riverside Bavview Homes and restricted federal Jurisdiction over intrastate 
waters for the first time. To come within federal protection, the SWANCC Court said, 
the wetlands need to exhibit a “significant nexus” to navigable waters, a conclusion, the 
majority argued, that was in fact based on a principle in Riverside Bavview Homes .^^ 

The decision eliminated federal Jurisdiction over isolated wetlands that were (or could be) 
used by migratory birds. The SWANCC Court indicated that the states could fill the gap 
left by the shortened federal leash over intrastate waters. 

Notwithstanding the holding’s narrow application to migratory bird habitats, the 
opinion seemed to indicate that all waters within a single state eventually could be 
beyond the reach of the Clean Water Act absent a clear connection to interstate 
commerce. Even though the SWANCC holding was limited only to certain isolated 
waters, its practical effect was to leave remote wetlands at risk of destruction from 


- 9 - 




829 


industrial activities due to the uncertainty in the minds of federal and state regulators over 
the reach of the 404 program. “The concepts of ‘tributary,’ ‘adjacency,’ and ‘significant 
nexus’ are the main jurisdictional issues in the post- SWANCC debate.’’^'* The decision 
was seen by many as a major revision to the Act. “In ruling that the Corps and the 
[Environmental Protection Agency] no longer had jurisdiction over isolated intrastate 
waters, the Court fundamentally changed section 404 wetlands regulatory programs.’’^^ 

D. The Rapanos Decision 

In 2006, a badly divided Court further reduced federal controls on development 
activities in wetlands located wholly within one state. In a plurality opinion, four justices 
questioned the Corps regulation of intrastate wetlands and concluded in Rapanos v. 

United States that the Act protects only “relatively permanent, standing[,] or flowing 
bodies of water.’’^^ From this premise, Justice Scalia reasoned for the plurality that only 
those wetlands with a continuous surface connection to “waters of the United States” are 
themselves subject to Clean Water Act jurisdiction. The plurality opinion clearly stated 
that wetlands “with only an intermittent, physically remote hydrologic connection to 
'waters of the United States' do not implicate the boundary-drawing problem of Riverside 
Bavview. and thus lack the necessary connection to covered waters that we described as a 
'significant nexus' in SWANCC.''^’ Justice Kennedy, concurring in the judgment, argued 
that federal jurisdiction extends to those waters where “a significant nexus” to interstate 
waters based on the Act's goals and purposes of restoring and maintaining maintain the 
chemical, physical, and biological integrity of the nation's waters. Rejecting the 
plurality’s conclusion that federal jurisdiction requires a direct hydrologic connection, he 
argued that “the Corps’ conclusive standard for jurisdiction rests upon a reasonable 
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inference of ecologic interconnection, and the assertion of jurisdiction for those wetlands 
is sustainable under the Act by showing adjacency alone. 

Importantly, all nine justices agreed that the term “waters of the United States” 
includes some waters that are not navigable in the traditional sense.^^ But the plurality 
concluded that “ SWANCC rejected the notion that the ecological considerations upon 
which the Corps relied in Riverside Bavview . . . provided an independent basis for 
including entities like ‘wetlands’ (or ‘ephemeral streams’) within the phrase ‘waters of 
the United States.’”''® 

E. Role of the States 

The states have been slow to accept the Court’s summons to action in the six 
years since the decision in SWANCC . As we have noted, only two states have received 
federal approval to issue section 404 dredge-and-fill permits. By early 2007, meanwhile, 
only 15 states addressed isolated wetlands in their administrative codes. Still more 
significantly, few of these states offer the same level of protection to remote wetlands as 
the federal program did. 

Under state laws, general protections for wetlands vary enormously from state to 
state, and not all state wetlands laws affirmatively shield wetlands as wetlands from 
destruction. In Alabama, for example, a 1965 statute states that: “It is hereby declared 
that the drainage of surface water and the reclamation of wetlands, swamplands, 
overflowed lands and tidal marshes and flood prevention and the conservation, 
development, utilization and disposal of water shall be considered a public benefit and 
conducive to the public health, safety, convenience, utility and welfare.”'" 
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Wisconsin law, on the other hand, recognizes broad protections for ail wetlands 
and emphasizes the importance of the hydrological connection among wetlands and 
watersheds. “A particular wetland may function to maintain the hydrologic 
characteristics, and thereby the physical and chemical integrity of an entire aquatic 
ecosystem. Assessment of the hydrologic support function shall consider the effects that 
modifications of a particular area could have on the hydrologic relations to the whole 
wetland or aquatic ecosystem, and on the cumulative effects of piecemeal alterations.”''^ 
The state of Tennessee has adopted the hydrogeomorphic system approach to 
“identify and group functionally similar wetlands.”''^ 

II. Need for Congressional Action 

The decisions in SWANCC and Rapanos cause two problems for those states 
inclined to venture deeply into isolated wetlands in future. These failings must be 
addressed by Congress, not the states, in order to ensure a consistent level of protection 
for the nation’s wetlands. 

• Taken together, the Court’s reading of the Clean Water Act in the two opinions 
attempts to apply the legal principles of statutory construction, not scientific ones. 
Whether the decisions follow the canons of statutory construction is debatable, 
but they clearly fail to take subsurface hydrology and the intrinsically interstate 
nature of U.S. waters and wetlands into account. 

• The opinions, in assessing the Act’s congressional statement of policy, assume 
that the states will take on the major responsibility for protecting isolated 
wetlands under principles of federalism. This has not happened. 

A. Importance of Hydrology 

The plurality’s assertion in Rapanos that wetlands that are not directly connected 
on the surface to a regulated body of water are beyond the scope of the Act fails to 
recognize the physical behavior of water in the environment. The plurality’s total 
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reliance on a surface connection entirely ignores the critical role of groundwater and local 
hydrological conditions in the functioning of healthy wetlands. The plurality’s approach 
in Rapanos cannot be squared with the science of wetlands classification, which is based 
on several hydrological factors, only one of which entails surface connectivity, and the 
inherently interstate nature of all watersheds and most wetlands. 

One recent analytical tool developed to help understand the hydrology of wetland 
function is the hydrogeomorphic (HGM) approach. Wetland hydrology, including 
sources of water and hydrodynamics, is typically considered the single most important 
factor controlling wetland ecosystem processes. 

The HGM approach is based on classification — or “hydrological segregation” — 
that results in an organization of wetlands according to different potential functions and 
benefits. The U.S, Geological Survey (USGS) frequently uses a modified HGM 
approach to categorize wetlands. The USGS assigns categories based on the wetlands’ 
position in the landscape, their soils and surficial geologic setting, and their sources of 
water .'*'* Traditionally, the USGS uses the HGM approach in a wetlands permitting 
setting, by comparing a particular wetland to a set of defined reference wetlands that span 
a functional integrity spectrum, to determine the degree to which the wetland in question 
functions as a degraded or an undegraded example of wetlands with similar hydrology.'*^ 

In addition, groundwater-flow patterns and water quality in a variety of 
hydrogeologic settings in various wetlands are strongly affected by landscape features. 
These landscape features may be strongly related to bedrock or surficial lithology, 
geologic structure, mineral composition of the aquifer material, or a combination of any 
or all of them.'*^ In other words, the soil, rock, and water beneath a wetland are as 
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important — if not more so — to a well-functioning aquatic system. In hydrology every 
water molecule is connected to every other molecule, no matter how remote the 
connection may seem on the surface. To repeat, water below the surface is essential to 
maintaining the flow of rivers and stretims. “Ground water underlies the earth's surface 
everywhere, and in most places, especially in humid climates, it is in direct contact with 
surface-water bodies. Ground water is in constant motion through flow systems of 
various magnitudes, and these flow systems commonly interact with surface-water 
bodies. As a result, ground-water flow systems can be thought of as subsurface 
tributaries of streams .”**^ 

Hydrological factors are important to the understanding of the nature and 
performance of wetlands. None of them is analyzed, or even discussed, in the SWANCC 
or Rapanos decisions. Without a technically sound, systematic understanding of how 
water behaves, the Supreme Court seems destined to continue to grope in the dark for 
solutions to problems that cannot readily aeeommodate strict legal determinations. 

B. Weakness of the Act 

A second jurisdictional problem also stems from the fact that the Act as written in 
1972 has a structural weakness: it assumes that the states were to be the major players in 
the protection of wetlands and other waters. The Act cedes to the states “the primary 
responsibilities and rights” to restore, preserve, and enhance water resources. 

Thirty-five states, however, have no federal or state protections in place for 

geographically isolated wetlands. Since SWANCC . only 14 states Arkansas, 

Colorado, Florida, Indiana, Massachusetts, Montana, Nebraska, New Jersey, North 
Carolina, Ohio, Oregon, Rhode Island, Virginia, and Wyoming — regulate geographically 
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isolated wetlands under state law; some of these state safeguards, however, are less than 
fiilly proteetive.'** A fifteenth state, Wisconsin, subsequently enacted a law to protect 
“nonfederal wetlands” under state law.''® 

The issue of deciding which level of government is best able to protect the 
nation’s natural resources is not new and not settled. “[T]here are increasing calls for 
transfer of responsibility for environmental protection to the states. . . . While devolution 
of federal power is not limited to the field of environmental protection, it does present 
unique problems in this area where few issues are neatly confined within state political 
boundaries.”^® 

Nor did Congress anticipate that a number of states — such as Arizona, Georgia, 
Idaho, to name three examples randomly — essentially would adopt the federal wetlands 
program, down to and including the same definitions found in Corps regulations, as a 
matter of state law.^' Thus at the very least the decision in Rapanos invites increased 
litigation at the state level to determine whether the states may protect isolated wetlands 
to the extent intended by the Corps in the federal rules. 

Congress should amend the Clean Water Act to establish clear federal jurisdiction 
over intrinsically intrastate waters. These waters are “inseparably bound up” with 
traditional navigable waters due to their hydrological connection to them, which creates 
the “significant nexus” required. Because few streams or wetlands are truly isolated 
hydrologically, the broadest possible protections under the law are scientifically Justified 
on hydrological grounds, even in the absence of any legally definable jurisdiction under 
the Commerce Clause. 


.- 15 - 



835 


That concludes our statement. Please contact Michael Charles of the ASCE 
Washington Office at (202) 789-7844 or at mcharles@asce.org if you have any questions. 


# # # 
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described. However, smaller wetlands, including artificial wetlands, may only effectively 
provide one or two.”) 

* U.S. Fish & Wildlife Service, Status and Trends of Wetlands in the Conterminous United 
States 1998 to 2004. 16 (2004). 

‘ Id, at 93. 

^ U.S. Natural Resources Conservation Service, National Resources inventory: 2002 Annual 
NRl (2004). 

* NatureServe, Biodiversity Values of Geographically Isolated Wetlands in the United States 9 
(2005) at http://www.natureserve.org/publications/isolatedwetlands.isp . 

’ Ralph W. Tiner, Geograrrhicallv Isolated Wetlands of the United States. 23 WETLANDS 494 
(2003). 

U.S. Environmental Protection Agency, FY02 Wetland Program Development Grants 
Guidelines . 66 Fed. Reg. 46,450, '*46,452 (Sep. 5, 2001). 

U.S. Army Corps of Engineers, Clean Water Act Regulatory Programs . 58 Fed. Reg. 45,008, 
■*45,024 (Aug. 25, 1993). 

NatureServe. Biodiversity Values at 17. 

" Id, at 21-22. 
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Id. at 24. 


Rat 39. 


33 U.S.C. 

§ 1251(a). 

33 U.S.C. 

§§ 1311(a), 1362(12) (A). 

33 U.S.C. 

§ 1362(7). 

33 U.S.C. 

§ 1344. 


See 33 C.F.R. § 323.4 (a) (1) (i) (2006) (exempting “[n]onnal farming, silviculture and - 
ranching activities such as plowing, seeding, cultivating, minor drainage, and harvesting for the 
production of food, fiber, and forest products, or upland soil and water conservation practices” 
from the Act’s permitting requirements). 

33 U.S.C. § 407. See Lance D. Wood, Don’t Be Misled: CWA Jurisdiction Extends to All 
Non-Naviaable Tributaries of the Traditional Navigable Waters and to their Adjacent Wetlands . 
34 ENVTL, L. REP. 1 0, 1 87, 1 0,204 (2004). 

Natural Resources Defense Council v. Callaway . 392 F.Supd. 685 (19751. 

This approach followed the Court’s pre-)995 Commerce Clause jurisprudence, which gave 
Congress full power to regulate ( 1 ) the use of the channels of interstate commerce; (2) “the 
instrumentalities of interstate commerce, or persons or things in interstate commerce, even though 
the threat may come only from intrastate activities :" and (3) “those activities having a substantial 
relation to interstate commerce, ... i. e., those activities that substantially affect interstate 
commerce." U.S. v. Morrison . 529 U.S. 598, 609 (2000) (internal citations omitted) (emphasis 
added). 

33 C.F.R. § 328.3. 

“Dredged materia!” is material that has been excavated, or otherwise removed, from waters of 
the United States. 33 C.F.R. § 323.2 (c) (2006). “Fill material” is material that is placed in 
waters of the United States and replaces any portion of a water of the United States with dry land 
or changes the bottom elevation of any portion of a water of the United States. Id. § 323.2 (e) (1) 
(i-ii). 


See Gilman v. Philadelphia. 3 Wall. (70 U.S.) 713, 724-725 (1866) (“Commerce includes 
navigation. The power to regulate commerce comprehends the control ... of all the navigable 
waters of the United States which are accessible from a State other than those in which they lie. 
For this purpose they are the public property of the nation, and subject to all the requisite 
legislation by Congress.”); The Daniel Ball . 77 U.S. 577 (1870) (upholding an act of Congress 
requiring a federal license for a vessel engaged in the movement of passengers and cargo entirely 
within one state where some passengers and cargo ultimately entered interstate commerce by 
crossing a state line, even when the original vessel never crossed a state line). 
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” U.S. V. Lopez . 514 U.S. 549, *555 (1995)(5-4 decision) (Stevens, J., dissenting) (invalidating 
the Gun-Free School Zones Act of 1990 as exceeding the Commerce Clause) (quoting U.S. v. 
Darby. 312 U.S. 100(1941)). 

Id,; U.S. V. Morrison . 529 U.S. 598 (2000) (5-4 decision) (Souter, J., dissenting) (limiting the 
power of Congress under the Commerce Clause to regulate activities that are “of an apparent 
commercial character” and that are intrastate in nature). 

” 474 U.S. 121 (1985). 

Id- at 134. 

Id, at 1 30 (“The history of the regulation underscores the absence of any requirement of 
inundation.”) 

531 U.S. 159 (2001) (5-4 decision) (Stevens, J., dissenting). 

” 531 U.S. at 167. 

Tracie-Lynn Nadeau and Mark Cable Rains, Hydrological Connectivity between Headwater 
Streams and Downstream Waters: How Science Can Inform Policy . 43 J. AM. WATER RES. ASS’N, 
119(2007). 

” SWANCC Supreme Court Decision: Impact on Wetlands Regulations: Hearing before the 
Subcomm. on Fisheries. Wildlife, and Water of the Senate Comm, on Envt. and Pub. Works . 

108"' Cong. 1 (2003) (statement of Sen. Crapo). 

126S.Ct. 2208, 2221. 

” Id- at 2226. 

14 at 2248. 

Id. at 2220 (plurality opinion) (“[T]he Act's term ‘navigable waters’ includes something more 
than traditional navigable waters.”); id. at *2241 (Kennedy concurring) (“at least some wetlands 
fall within the scope of the term ‘navigable waters.’”); id at *2255 (Stevens dissenting) (treating 
wetlands adjacent to navigable waters as waters themselves advances the congressional aim of 
protecting water quality). 

Id, at *2226 (emphasis in original). Of course the Corps may regulate any waters that meet 
either the plurality’s criterion or the Kennedy standard because the dissent explained that it would 
uphold federal jurisdiction whichever principle is fulfilled. See id at *2265 (Stevens, J., 
dissenting). 

ALA.CODE 1975 § 9-9-5 (Acts 1965, No. 685, p. 1246, § 3) (emphases added). 

WI ADC § NR 131.06 
TN ADC 1200-4-7-.03 
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■''' uses. Using Hvdrogeomorphic Criteria to Classify Wetlands on Mt, Desert Island. Maine — 
Approach. Classification System, and Examples (2005) (internal citations omitted) at 
http://Dubs.usgs.gOv/sir/2005/5244/ (last visited Jan. 3, 2007). 


USGS. Ground-Water Discharge and Base-Flow Nitrate Loads of Nontidal Streams and their 
Relation to a Hvdrogeomorphic Classification of the Chesapeake Bay Watershed. Middle Atlantic 
Coast 9 tl998) at http://pubs.usgs.gov/wri/wri98-4059 tlast visited Jan. 3, 2007). 

Thomas C. Winter, The Role of Ground Water in Generating Streamflow in Headwater Areas 
and in Maintaining Base Flow . 43 J AM. WATER RES. ASS’N 23 (2007) (emphasis added). 

CODE Ark. R. 014 03 014 (banning the siting of waste-tire storage facilities within 200 feet of 
an isolated wetland); 40 FL ADC 40C-42.0265 (limiting the treatment of stormwater in wetlands 
to isolated wetlands); 40 FL ADC 40C-44.066 (allowing isolated wetlands to be used for water 
quality purposes by agricultural surface water management systems); 40 FL ADC 40C-400.475 
(“Dredging and filling of isolated wetlands shall be limited to only those areas required for siting 
the portions of the residence and associated residential improvements which cannot be sited in 
uplands because there is an insufficient unrestricted area of uplands within the contiguous 
ownership of the applicant on which the residence and associated residential improvements can 
be located.”); N.C. ADMIN. CODE TIT. 1 5A, R. 2H. 1 30 1 (allowing discharges of treated sewage 
into isolated wetlands and isolated classified surface waters resulting from activities which 
receive NPDES permits or state “non-discharge permits.”); and OR. ADMIN. R. 141-120-0160 
(allowing local units of government to develop isolated wetlands of less than one acre in size if 
the wetland has “no functions or values and has little enhancement potential ”). 

W.S.A. 28 1 .36 (200 1 -2002 Wise. Legis. Serv. Act 6 (200 1 S.B. 1 )) (eff.. May 8, 200 1 ) 
(“nonfederal wetlands” are defined as any wetlands that do not satisfy the SWANCC standard for 
regulation as a matter of federal law or that are “determined to be a nonnavigable, intrastate, and 
isolated wetland under the decision in” SWANCCl . 

Andrew Flecht, Obstacles to the Devolution of Environmental Protection: States’ Self- 
Imposed Limitations on Rulemaking . 1 5 DUKE ENVTL. L. & POL’ Y F. 1 05 (2005). See also 
Jonathan H. Adler, Jurisdictional Mismatch in Environmental Federalism . 14 N.Y.U. ENVTL. L. J. 
130 (2006) (arguing that “[t]he division of authority and responsibility for environmental 
protection between the federal and state governments lacks any cohesive rationale or 
justification.”). 

" See, e^, A.R.S. § 49-772 ; Ga. Code Ann., § 12-5-30; I.C. § 39-7403 (56). 
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I. Introduction 5 : , 

On behalf of the Associated General Contractors of America (AGC), I am pleased to 
submit these comments on federal jurisdiction over waters and wetlands under the 
Clean Water Act (CWA). AGC strongly opposes H.R. 2421, the Clean Water 
Restoration Act of 2007, which would delete the term “navigable waters” from the CWA 
and subject all “waters of the United States", including all “intrastate waters,” and all 
activities affecting such waters to federal jurisdiction. AGC encourages the 
Administration to undertake, and Congress to oversee, a common sense rulemaking that 
would establish readily identifiable limits to federal jurisdiction over waters and wetlands. 

Without clear definitions to guide field staff in the regulatory agencies, permitting 
decisions will continue to be arbitrary and inconsistent. Vague and ambiguous 
regulatory provisions will continue to cause confusion, deny the regulated community fair 
notice of what is required, and waste time and money; all with little benefit to the 
environment. This lack of clarity is unduly burdensome for critical public infrastructure 
and private projects. 

To clarify the scope of CWA jurisdiction, in light of Rapanos v. United States (No. 04- 
1034) and Carabell v. U.S. Army Corps of Engineers (No. 04-1384)' (hereinafter 
Rapanos), this Administration should move forward with a rulemaking; Congress should 
encourage and not pre-empt this effort by enacting H.R. 2421 or similar legislation. The 
commonalities between Justice Scaiia’s plurality opinion and Justice Kennedy’s 
concurrence in Rapanos not only provide a starting point to fashion a rational policy; 
they also provide the Administration with an opportunity to implement balanced, effective 
regulations in an area that has generated endless litigation for decades. The 
Administration has taken a necessary first step towards a rulemaking through the 
issuance of joint guidance to aid regulatory agencies in making jurisdictional 
determinations. However, AGC believes that the guidance on its own is insufficient to 
provide clarity to this issue. 

II. Statement of Interest 

AGC is the oldest and largest of the national trade associations in the construction 
industry. It is a non-profit corporation founded in 1918 at the express request of 
President Woodrow Wilson, and it now represents more than 32,000 firms in nearly 100 
chapters throughout the United States. Among the association’s members are nearly 
7,000 of the nation's leading general contractors, more than 12,000 specialty 
contractors, and more than 13,000 material suppliers and service providers to the 
construction industry. 


Rapanos v. United States, 547 U.S. , 126 S. Ct. 2208 (2006). 
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AGC members engage in the construction of AGC members engage in the construction 
of commercial buildings and public works facilities, and they prepare the sites and install 
the utilities necessary for residential and commercial development. Many of their 
construction projects lie in “waters of the United States,” within the meaning of the Clean 
Water Act (CWA), and therefore require federal permits. Whether their projects lie in 
such “waters" depends on the precise contours of that term. 

Today, the contours are far from certain, and the uncertainty has become a great burden 
for AGC members to bear. The federal permits required for construction activity in 
"waters of the United States” are both costly and time-consuming to obtain. While their 
environmental purposes are laudable, they do add to the cost and delay of the 
completion of the private and public infrastructure that literally forms the foundation of 
our nation's economy. 

At the same time, the penalties for failing to obtain a necessary permit can be severe. 
The civil fines can reach $32,500 per day per violation, and the criminal penalties for 
"negligent” violations can include fines of $50,000 per day per violation, three years’ 
imprisonment, or both. As the “operators” of construction sites, both property owners 
and their construction contractors risk such fines and penalties for any failure to obtain a 
necessary permit. Courts have found both the owner and the constructor of a project to 
be responsible for compliance, at least whether the contractor has control over the 
discharge activity, and whether or not the contractor reasonably relied on the owner to 
obtain a necessary permit. 

AGC is committed to protecting and restoring the nation’s water resources, but it does 
not believe that it is in the nation’s best interest to expand the Clean Water Act beyond 
its original scope. 

III. AGC Opposes H.R. 2421. the Clean Water Restoration Act of 2007 

AGC strongly opposes H.R. 2421, the Clean Water Restoration Act of 2007, which 
would delete the term “navigable” from the Clean Water Act and replace it with a new 
legislative definition of “waters of the United States” that includes ail “intrastate waters” 
and all "activities affecting these waters.” AGC believes that H.R. 2421 neither 
“restores" the original intent of the CWA nor "clarifies” CWA jurisdiction; rather, H.R. 
2421 would create the greatest expansion of the CWA since it was signed into law in 
1972. 

H.R. 2421 would grant the Corps and ERA for the first time ever jurisdiction over all 
"intrastate waters” — essentially all wet areas within a state, including ground water, 
ditches, pipes, streets, municipal storm drains, gutters, and desert features, as well as 
authority over all “activities affecting these waters” (public or private, including 
construction), regardless of whether the activity is occurring in water or whether the 
activity actually adds a pollutant to the water. 

H.R. 2421 changes the original intent of Congress in enacting the CWA from the 
Commerce Clause to the full “legislative power of Congress under the Constitution” and 
conflicts with CWA sections 101(b) and 101(g), which state Congressional intent to 
“recognize, preserve, and protect the primary responsibiiities and rights of the States” to 
control the development and use of local land and water resources and to “allocate 
quantities of water within [State] jurisdiction.” 
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The practical impacts of H.R. 2421 are many and significant. The Corps and ERA will 
exercise unlimited regulatory authority over all intrastate waters, including, for example, 
waters now considered entirely under state jurisdiction, requiring enormous resources 
not provided by the legislation to expand and defend the federal regulatory program and 
exacerbating an existing CWA funding gap and leading to longer permitting delays. So 
dramatically expanding federal authority over water and land use would increase the 
cost of and delay or stop construction projects nationwide and slow economic growth. 

In fact, a study of the CWA section 404 permitting process found that obtaining a 
nationwide general permit took on average 313 days at a cost of $28,915. Moreover, 
obtaining an individual permit took on average 788 days at a cost of $271,000. See 
David Sending and David Zilberman, The Economics of Environmental Regulation by 
Licensing: An Assessment of Recent Changes to the Wetlands Permitting Process, 42 
Nat. Resources J. 59 (Winter 2002). 

IV. Supreme Court Provides Starting Point for Adminisirative Rulemaking 

AGC seeks to ensure that the construction industry can continue to contribute to the 
nation’s quality of life. In light of the U.S. Supreme Court's U.S. Supreme Court's 
decisions in Rapanos, and for the reasons outlined below, AGC supports a rulemaking 
by the Administration to clarify federal limits over waters and wetlands and opposes 
legislation, such as H.R. 2421, the Clean Water Restoration Act of 2007, which would 
overly extend the jurisdictional reach of the CWA. 

In the Rapanos decision, the Court vacated prior rulings by the U.S. Court of Appeals for 
the Sixth Circuit that the federal government has jurisdiction over wetlands connected in 
any way to actually navigable waters. These cases themselves involved wetlands 
adjacent to a series of drainage ditches, non-navigable creeks and culverts, and 
wetlands separated from a drainage ditch by a berm. In both cases, the Sixth Circuit 
held that the wetlands are “waters of the United States” because they are hydrologically 
connected to navigable waters. 

The Supreme Court vacated these decisions— with a majority of the Court agreeing that 
the Corps had overstepped its bounds — and remanded the cases to the lower court for 
further inquiry into the facts. Four Justices (Justices Scaiia, Thomas, Alito and Chief 
Justice Roberts) reasoned that the CWA authorizes federal jurisdiction over “only those 
relatively permanent, standing or continuously flowing bodies of water ‘forming 
geographic features’ that are described in ordinary parlance as ‘streams [,] ... oceans, 
rivers, [and] lakes,”’ and that the statute excludes from federal jurisdiction “channels 
through which water flows intermittently or ephemerally, or channels that periodically 
provide drainage for rainfall.”^ These four Justices also interpreted the CWA to cover 
“only those wetlands with a continuous surface connection to bodies that are ‘waters of 
the United States' in their own right” such that it is “difficult to determine where the 
‘water’ ends and the ‘wetland’ begins.”^ ' 

Justice Kennedy concurred in the judgment but for different reasons. He reasoned that 
the “significant nexus” standard is the operative standard for determining whether a non- 
navigable water should be regulated under the CWA. In his concurring opinion, he 


^ Scaiia, slip op. at 20-21. 
^ Scaiia, slip op. at 23-24. 
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repeatedly emphasized the importance of the relationship to traditional navigable waters, 
stating that to be a “water of the United States,” a non-navigable water must “perform 
important functions for an aquatic system incorporating navigable water,”'* or “play an 
important role in the integrity of an aquatic system comprising navigable waters as 
traditionally understood.’’^ 

The remaining four Justices (Justice’s Stevens, Souter, Ginsburg and Breyer} 
expansively interpreted the CWA to grant the Corps and the U.S. Environmental 
Protection Agency (EPA) jurisdiction over waters and wetlands only remotely connected 
to traditional navigable waters. While some have made much of the dissenting opinion, 
these four Justices did not concur in the judgment. 

Chief Justice Roberts, lamenting this fractured result, pointed to Grutter v. Bollingei^ and 
Marks v. United States^ as a guide for lower courts in interpreting Rapanos. “When a 
fragmented Court decides a case and no single rationale explaining the result enjoys the 
assent of five Justices, ‘the holding of the Court may be viewed as that position taken by 
those Members who concurred in the judgment on the narrowest grounds.’”® AGC 
believes it clear that it was Justice Kennedy who “concurred in the judgment on the 
narrowest grounds.” AGC believes it equally clear that his opinion identifies important 
limitations on federal jurisdiction under the CWA and specific principles that the federal 
government must consider in making any jurisdictional determinations. 

a. AGC Deems a ‘Case-bv-Case’ Standard Unworkable 

Following Rapanos, to establish that non-ngyigable water (including a non-navigable 
wetland) is a “water of the United States,” AGC believes that the agencies must measure 
and establish the nature of the non-navigabie water’s connection to, and relationship 
with, traditional navigable waters. The agencies have not undertaken such a review in 
the past, and Chief Justice Robert lamented the “unfortunate” fact that, in the absence of 
any further guidance, “lower courts and regulated entities will now have to feel their way 
on a case-by-case basis.”® 

Proceeding on a case-by-case basis is unacceptable to AGC. It would greatly increase 
the costs associated with processing permits and the days spent waiting for their 
issuance. As noted by Justice Scalia in the plurality opinion, the regulated community is 
already spending about $1.7 billion annually to obtain CWA Section 404 discharge 
permits.’® (What is more, the study he cites in support of this figure does not appear to 
include either the costs or time associated with ascertaining whether the property in 
question is appropriately subject to federal jurisdiction under the CWA.") Given the 
issues that Rapanos has raised, applicants are likely to suffer even longer delays and 


“* Kennedy, slip op. at 24. 

’ Kennedy, slip op. at 25, 

539 U.S. 306, 325 (2003). 

*430 U.S. 188, 193 (1977). 

* Id. at 193. 

’ Roberts, slip op. at 2. - 

Scalia, slip op. at 2. 

" Sunding & Zilberman, “Tbe Economics of Environmental Regulation by Licensing: An Assessment of 
Recent Changes to tbe Wetland Permitting Process,” 42 Natural Resources J. 59, 74-76, 81 (2(X)2). 
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incur additional costs while trying to determine whether or not their property is subject to 
federal jurisdiction. 

b. AGC Calls for Administrative Proceedings 

AGC believes that the Rapanos decision seriously conflicts with EPA’s and the Corps’ 
current regulations on “waters of the United States”^^ and that the two agencies need to 
launch an immediate effort to update those regulations. We agree with four of the 
Justices who specifically suggested a clarifying rule.’^ The Court’s plurality noted “the 
immense expansion of federal regulation of land use that has occurred under the Clean 
Water Act— without any change in the governing statute — during the past five 
Presidential administrations."’'* AGC urges Congress to instruct the Corps and EPA to 
issue new rules that adhere to the commonalities between Justice Scalia’s plurality 
opinion and Justice Kennedy’s concurrence. 

AGC believes it is clear that Justice Kennedy's opinion establishes important 
limitations on the Corps and EPA’s authority to regulate work in water and 
wetiands and identifies certain principles that the Corps must consider in 
determining whether non-navigabie waters have the requisite nexus with 
traditional navigable waters, as follows — 

• The federal government may no longer regulate non-navigable waters or 
wetlands based solely on their mere hydrological connection to a navigable 
waterbody. 

• The federal government may not rigidly insist that an “ordinary high water mark" 
is the appropriate measure for identifying jurisdictional tributaries. 


The existing CWA regulations define “waters of the United States” as follows; 

(1) All waters which arc currently used, or were used in the past, or may be susceptible to use in interstate 
or foreign commerce, including all waters which are subject to ebb and flow of the tide; 

(2) All interstate waters including interstate wetlands; 

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, 
sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, 
degradation or destruction of which could affect interstate or foreign commerce including such waters; 

(i) which are or could be used by interstate or foreign travelers for recreational or other purposes; 

(ii) from which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or 

(iii) which are used or could be used for industrial purposes by industries in interstate commerce; 

(4) All impoundment of waters otherwise defined as waters of the United States under the definition; 

(5) Tributaries of waters identified in paragraphs (a)(l)-(4) of this section; 

(6) The territorial seas; 

(7) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs 
(a)(l)-(6) of this section. 

Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of 
CWA are not waters of the United States. 

(8) Waters of the United States do not include prior converted cropland... 

Different CWA regulations contain slightly different formulations of the definition. For simplicity’s sake, 
these comments refer to the Corps’ version at 33 CFR § 328.3(a), Other versions appear at, e.g., 40 CFR 
§§ 110.1, 112.2, 116.3, 117,1, 122.2, 230.3(s), and 232.2, 

” Rapanos v. United States, 547 U.S, , slip op. at 25 (Kennedy, J, concurring); Id., slip op, at 2 

(Roberts, C.J. concurring); Id., slip op. at 14 (Stevens, J, dissenting; and Id., slip op. at 2 (Breyer, J, 
dissenting). 

Scalia, slip op. at 3. 
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• The federal government may no longer consider all “connected" waters to be 
tributaries and may not automatically assert jurisdiction over any wetland 
“adjacent" to such connected waters. 

• The federal government may no longer regulate “isolated” waters and wetlands. 

In Rapanos, Justice Kennedy rejects the Corps' practice of asserting jurisdiction 
over any non-navigabie water that has any hydrological connection to any 
navigable water. Justice Kennedy holds that to be jurisdictional, a non-navigable 
waterbody’s relationship with traditional navigable waters must be “substantial:” 

[Mjere hydrologic connection should not suffice in all cases; the connection may 
be too insubstantial for the hydrologic linkage to establish the required nexus with 
navigable waters as traditionally understood.'® 

Inappropriately, the government’s principle test for jurisdiction has been any hydrological 
connection to traditional navigable waters. Based on the assumption that water flows 
down hill, the Corps has asserted jurisdiction over non-navigable waters without even 
considering how far they lie from navigable water, how frequently they carry water, or 
how much water they carry. 

Now, to establish that a non-navigable water (including a non-navigable wetland) is a 
“water of the United States," it is apparent that the agencies must measure and establish 
the nature of the non-navigable water’s connection to, and relationship with, traditional 
navigable waters. To illustrate this point, Justice Kennedy requires, for non-navigable 
wetlands, a showing that: 

[Tjhe wetlands, either alone, or in combination with similarly situated lands in the 
region, significantly affect the chemical, physical, and biological integrity of other 
covered waters more readily understood as ‘navigable.’ When, in contrast, 
wetlands' effects on water quality are speculative or insubstantial, they fall 
outside the zone fairly encompassed by the statutory term, ‘navigable waters.’'® 

Justice Kennedy also rejects the Corps’ current approach to identifying 
“tributaries.” Specifically, Justice Kennedy calls into question the Corps’ use of 
“ordinary high water mark” (OHWM) as a measure for identifying tributaries. He starts 
by noting that the “Corps views tributaries as within its jurisdiction if they carry a 
perceptible 'ordinary high water mark.’’' Ultimately, he concludes that the current 
regulations, as applied by Corps, stray too far from traditional navigable waters: 

[Tjhe breadth of this standard — which seems to leave wide room for regulation of 
drains, ditches, and streams remote from any navigable-in-fact water and carry 
only minor water-volumes towards it — precludes its adoption as a determinative 
measure ... Indeed, in many cases wetlands adjacent to tributaries covered by 
this standard might appear little more related to navigable-in-fact waters than 
were the isolated ponds held to fall beyond the Act’s scope in SWANCC.'^ 


Kennedy, slip op. at 28. 

Kennedy, slip op, at 23. 

33 CFR 328.4(c); 65 Fed, Reg. 12,823 (2000). 
Kennedy, slip op. at 24-25, 
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Justice Scalia was likewise unpersuaded by the Corps’ treatment of “tributaries" and use 
of OHWM.’® Inappropriately, the Corps has been using the presence of an OHWM 
(which it defines in terms of physical characteristics, not ordinary flow) to claim federal 
jurisdiction over many ditches, dry desert drainages, swales, and gullies. 

In addition, Justice Kennedy rejects the government's notion that the Corps may 
regulate all wetlands that are adjacent to all tributaries. Justice Kennedy’s rejection 
of the Corps’ tributary standard leads him also to reject the Corps’ practice of regulating 
all wetlands that are adjacent to all tributaries. He finds that “[ajbsent more specific 
regulations, ... the Corps must establish a significant nexus on a case-by-case basis 
when it seeks to regulate wetlands based on adjacency to nonnavigable tributaries.”^'’ 
Justice Kennedy adds that the Corps “[tjhrough regulations or adjudication may choose 
to identify categories of tributaries that, due to their volume of flow (either annually or on 
average), their proximity to navigable waters, or other relevant considerations, are 
significant enough that wetlands adjacent to them are likely...” to have a significant 
nexus to navigable waters.^’ He repeatedly cautions that “insubstantial,” “speculative,” 
or “minor flows” are insufficient to establish a "significant nexus. 

Inappropriately, the Corps' current definition of “adjacent” purports to allow the federal 
government to control all wetlands that are “bordering, neighboring, or contiguous” to 
any of the waters covered in the regulation at Section 328.3{a){1)-{7) (the seven 
categories of waters of the United States), including all tributaries, however defined. 

Finally, Justice Kennedy confirms that nonnavigable, isolated, intrastate waters 
are not jurisdictional.^^ This was the opinion of the Court in its 2001 decision in 
SWANCC.^'' Some interests have disputed this interpretation, claiming that such waters 
are beyond the scope of the CWA only where the only basis for asserting federal CWA 
jurisdiction is the use of such waters by migratory birds. But the Court in Rapanos 
clarified its previous decision. Under the plurality opinion in Rapanos, ail isolated water 
and wetlands are clearly outside the authority of the federal agencies under the CWA. 
Justice Kennedy in his concurring opinion cites SWANCC’s “holding” that “nonnavigable, 
isolated, intrastate waters” are not "navigable waters . . . 

Following SWANCC, the Corps has continued to inappropriately regulate any 
water/wetland that is not isolated by claiming that all connected waters are tributaries. 

In sum, Justice Kennedy's analysis in Rapanos calls into question the Corps’ current 
regulations at 33 CFR Section 328.3(a)(5) (tributaries) and {a){7) (adjacent wetlands). 
The definitions of “adjacent” at Section 328.3(c) and “ordinary high water mark" at 33 
CFR Section 328.3(e) are similarly suspect. Further, Justice Kennedy is writing against 


Scalia, slip op. at 6-9. 

“ Kennedy, slip op. at 25. 

Kennedy, slip op. at 24. 

22 Kennedy, slip op. at 22-24. ; 

” Current regulations define “isolated waters” as those noii-tidal waters of the United States that are (1) not 
part of a surface tributary system to interstate or navigable waters; and (2) not adjacent to such tributary 
waterbodies. 33 CFR § 330.2(e)(2005). 

■'“* Solid Waste Agency of Northern Cook Counly(SWANCC) v. U.S. Army Corps of Engineers, 531 U.S. 159 
(2001). 

’’ Kennedy, slip. op. at 17. 
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the backdrop of SWANCC, in which the Supreme Court had previousiy rejected the 
“other waters" reguiation at 33 CFR Section 328.3(a)(3). 

V. Corps/EPA Joint Guidance Not Enough 

On June 5, 2007 the Corps and EPA jointly issued guidance regarding the scope of 
CWA jurisdiction following Rapanos. The agencies also issued an accompanying 
instructional guidebook to aid regulators and the public in making jurisdictional 
determinations. During the first 180 days implementing the guidance, the agencies will 
accept public comments on related case studies and experiences. 

The guidance will influence regulators' decisions on whether CWA section 404 discharge 
permits are required — and whether they will be issued— tor construction activities 
impacting wetlands, tributaries, and other waters. It will also impact civil and criminal 
environmental enforcement. Many jurisdictional determinations beyond traditional 
navigable waters and their adjacent wetlands will be decided on a case-by-case basis 
according to a “significant nexus” test described in the guidance. The agencies also 
announced in the guidance hydrologic features that they generally will not assert 
jurisdiction over, including roadside ditches as long as they are excavated wholly in and 
only drain upland and do not carry a relatively permanent flow of water (i.e., less than 
three months). 

During the 180-day comment period, AGC will evaluate the practical implementation of 
the joint guidance and provide comments to the agencies as appropriate. However, 
AGC believes that the issuance of the guidance, imperfect or not, is a necessary and 
first step towards the Administrative rulemaking recommended by the Supreme Court in 
Rapanos. 

VI. Conclusion 

AGC strongly opposes H.R. 2421:, the Clean-Water Restoration Act of 2007, or similar 
legislation that would redefine federal jurisdiction under the CWA and pre-empt the 
administrative rulemaking the Supreme Court recommended and provided Important 
direction for in Rapanos. The Administration has taken a first and necessary step by 
issuing joint Corps/EPA guidance. Rather than obstruct this effort. Congress should 
encourage and oversee a subsequent rulemaking to provide further and long overdue 
clarity to CWA jurisdictional issues involving waters and wetlands. Doing so will allow 
the regulated community to continue to deliver critical infrastructure projects in a timely 
and cost-effective manner, while protecting and enhancing the environment. 

Thank you. 
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WRITTEN STATEMENT OF 
THE EDISON ELECTRIC INSTITUTE 
ON CLEAN WATER ACT JURISDICTIONAL ISSUES 

IN THE 110™ CONGRESS 
BEFORE THE HOUSE COMMITTEE ON 
TRANSPORTATION AND INFRASTRUCTURE 

July 19, 2007 


The Edison Electric Institute (“EEI") is submitting this statement in connection with the 
hearings being held by the House Transportation and Infrastructure Committee relating 
to the status of the nation’s waters under the jurisdiction of the Clean Water Act (“the 
CWA” or “the Act.’’). We are pleased to have this opportunity to present our views, in 
particular regarding the potential impacts on the regulated community of H.R. 2421, the 
“Clean Water Restoration Act of 2007” (“CWARA”). 

EEI is the association of the nation’s shareholder-owned electric utility companies and 
industry affiliates and associates worldwide, including companies that generate, 
transmit, and distribute electricity and provide an array of energy and other services to 
their customers. Our Alliance of Energy Suppliers division represents integrated, 
affiliate, and independent power producers, generators, and power marketers in the 
United States wholesale electricity markets. EEl's members generate almost 60 
percent of all electricity generated by electric companies in the country, and serve 
approximately 70 percent of all ultimate customers nationwide. 

Energy is the lifeblood of our nation’s economy, which is highly dependent on affordable 
and reliable supplies of energy, including electricity. In fact, economic and energy 
growth often parallel each other. Furthermore, families, communities, and businesses 
across the country depend on a ready supply of electricity for heating and cooling 
homes, cooking and storing food, indoor and outdoor lights, computers, medical 
facilities, traffic signals, and the host of other essential facilities we often take for 
granted. In order to provide this electricity, EEI members build, operate and maintain 
electric generation, transmission, and distribution facilities nationwide. 

Water is critical to the functioning of most electric generation facilities. For example, 
steam electric generating facilities often rely on water to operate and to cool turbines, to 
isolate and manage generation process emissions and wastes, and for other important 
uses. Similarly, hydropower generation facilities rely on water as the primary source of 
energy, in addition, generation, transmission, and distribution facilities may be built 
near or across wetlands or other water bodies, with the potential to affect those water 
bodies. * 

As a result, electric utilities are directly affected by the CWA. Generating facilities that 
discharge into navigable waters are required to obtain permits under section 402 of the 
Act, and the permits reflect effluent limitations and standards set under sections 301 , 
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303, 306, and 316 of the Act. Federally permitted facilities, such as hydropower 
projects licensed by the Federal Energy Regulatory Commission (“FERC”), trigger 
section 401 of the CWA, Under that section, states ensure that the facilities meet 
applicable water quality standards and effluept limitations. Further, facilities that affect 
wetlands or involve dredge and fill activities can require permits under section 404 of 
the CWA, section 10 of the Rivers and Harbors Act (“RHA”), or both. 

EEl’s members pride themselves on careful and proactive management of their 
environmental responsibilities, including their responsibilities under the CWA. They use 
state-of-the-art environmental programs, management systems, and other practices that 
not only are directed at compliance with environmental requirements, but also foster 
innovative and practical pollution abatement and prevention measures, with positive 
results for the environment and electricity consumers. At the same time, EEI members 
provide an essential service. They have an obligation to ensure that electricity is 
provided reliably, efficiently, and economically, with as little impact to the environment 
as possible. 

H.R. 2421 proposes to expand the array of waters and human activities covered by the 
CWA, without a clear indication of the need to do so or a demonstration that the 
environmental benefits would exceed the substantial additional cost. The bill would 
significantly increase the permitting burden on the regulated community and on the U.S. 
Environmental Protection Agency (“EPA”), the U.S. Army Corps of Engineers (“the 
Corps”), and states, including local municipalities that provide essential services, which 
are responsible for implementing the CWA permitting programs. The bill would require 
significant additional studies, recordkeeping, Reporting, and permits far out of proportion 
to the impact of the activities on the environment - at a cost that would exceed any 
benefits to the environment. 

EEI supports the goals of the CWA to protect and improve the quality of the Nation’s 
waters. But the CWA's current approach to the regulation of water pollution is basically 
sound. The CWA represents a careful balance among federal, state, and local 
regulation of water quality and use. Furthermore, the Act already covers the vast 
majority of waters of the United States, including not only navigable streams, lakes, and 
marine waters, but also tributaries to such waters and waters connected to them in any 
direct way. In addition, the Act already covers the primary sources of human impacts 
on those waters. Recent Supreme Court decisions have not changed that. 

Therefore, the CWA does not need to be modified as proposed in H.R. 2421 . EEI urges 
the Committee to refrain from broadly expanding the scope of the CWA as proposed in 
CWARA. 

I. EEI URGES THE COMMITTEE NOT TO EXPAND THE JURISDICTIONAL 
REACH OF THE CWA AS PROPOSED IN CWARA 

Some have characterized CWARA as seeking to reestablish the jurisdictional reach of 
the CWA prior to the Supreme Court's recent decisions in SWANCC, Rapanos, and 
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Carabell.' However, CWARA would broadly expand the reach of the CWA into large 
new areas that the CWA has not reached in the past. 

Under the proposed wording of CWARA, the CWA would be modified to apply to any 
waters subject to the legislative power of Congress and any activities affecting those 
waters. This would include waters that do not have a direct nexus to navigable waters 
and their tributaries, such as mudflats, potholes, and other isolated waters. Without 
clarification, it may also include waste treatnient impoundments, which are specifically 
designed to retain and manage waste and cannot be subject to generally applicable 
water quality requirements without defeating the purpose of the impoundments. 
Similarly, CWARA may also be read to include groundwater, which traditionally has 
been regulated by states with a carefully targeted, supporting federal overlay, such as 
the wellhead protection, sole source aquifer, and underground injection control 
provisions of the Safe Drinking Water Act and underground storage tank provisions of 
Resource Conservation and Recovery Act. 

Such a broad expansion of the reach of the CWA would mean that many more human 
activities would be subject to federal regulatory and permitting requirements than have 
traditionally been covered by those requirements. Those newly covered activities are 
currently overseen by state and local governments under their respective environmental 
laws and for which they already use local police power to protect the environment. By 
elevating them to a federal level, Congress would import an array of complex 
regulations and permitting under the CWA and a host of other federal environmental 
statues such as the National Environmental Policy Act, Endangered Species Act, 
National Historic Preservation Act, and Coastal Zone Management Act. 

In addition, many of the CWA water quality standard and permitting programs are 
managed by states, with oversight by EPA and the Corps, through longstanding and 
largely successful state delegated programs; By increasing the array of waters and 
human activities covered by the Act, CWAI^IA would impose a major new unfunded 
federal mandate on the states. States already are required to meet a host of EPA and 
Corps regulatory requirements, and those requirements are constantly being tightened. 
By expanding the numbers and types of waters and activities covered by the Act, 
CWARA would directly increase the burden on states and the regulated community, 
without providing additional resources to manage this burden. 

Ironically, this broad expansion of the CWA and its burden on states and the regulated 
community would come without clear net benefits. The Supreme Court's opinions in 
SWANCC, Rapanos, and Carabell carefully retain federal regulatory authority to 
address primary water quality issues across the nation. Navigable water bodies, their 
tributaries, and waters adjacent to them with a significant nexus to those waters remain 


' Solid Waste Agency v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001); 
Rapanos v. United States & Carabell v. U.S. Army Corps of Engineers, 126 S, Ct. 2208 
(2006), 


3 



852 


fully covered by the CWA. That covers the vast majority of the surface \«ater in the 
United States. 

Furthermore, human activities that involve discharges to or other impacts on those 
\«aters are covered by the CWA. unless specifically exempted by the Act or regulations. 
Under the Supreme Court’s Tacoma decision,^ the Act's reach as to regulating such 
activities is very broad indeed - covering both water quality and quantity issues across 
a very broad spectrum. These existing areas of CWA jurisdiction already ensure robust 
regulation of industrial, construction, farming, forestry, and other human activities as 
they affect the vast majority of U.S. waters. 

This CWA regulation already comes at a steep cost in federal, state, local, and private 
resources (/.e., dollars, human resources and time). To expand the reach of the Act 
would substantially increase this cost without corresponding benefits. CWARA would 
extend the CWA to remote waters and could be interpreted to extend the Act to 
treatment impoundments and groundwater, when those types of water either are 
regulated by states and localities today or such regulation is inappropriate or 
unwarranted. CWARA also would cover any human activities that may affect water, 
without regard to whether a discharge is involved, the nature of the impact, and the cost 
of imposing a federal regulatory array on the activities. For example, in terms of 
evaluating the impact of CWARA on the ability of electric utilities to manage rights-of- 
way for reliability we see no limit on the potential for ERA and the Corps to assert 
jurisdiction over every activity affecting the ground, a wet spot, a puddle, a gully, or the 
water table. The result would be a significant expansion in permitting requirements for 
electricity facilities and increased potential liability from citizen suits. 

To expand the CWA to include a new array of remote or inappropriate waters under the 
full panoply of federal regulations is likely to have limited benefit. But as in any program 
that seeks to address the last small effects of human activity, it would come at 
substantial cost. 

Furthermore, if Congress were to enact CWARA, ERA, the Corps, and state water 
quality agencies would have to fundamentally revisit their entire array of regulations 
under the CWA. The current water quality standard, effluent limitation, and permitting 
regulations have been developed in the context of navigable waters, tributaries, and 
waters directly linked to them, and with a careful focus on discharges. The agencies 
would have to re-examine all of these programs to ensure proper fit and application in 
the context of the broadly expanded array of waters and human activities. This 
regulatory re-examination would be enormously complex, costly, and time consuming 
and would necessarily redirect those agencies from conducting current tasks. 


^ PUD No. 1 V. Washington Dep’t of Ecology, 51 1 U.S. 700 (1994). 
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II. EEI ENCOURAGES THE COMMITTEE TO PRESERVE THE “WASTE 
TREATMENT SYSTEM” EXCEPTION 

EPA’s definition of “waters of the United States" in 40 C.F.R. 122.2 specifies that “waste 
treatment systems” designed to meet the requirements of the CWA are not waters of 
the United States. Many companies have relied on this exception for their cooling 
ponds and other treatment facilities. 

Many utility companies have constructed cooling ponds, settling basins, ash ponds, and 
other impoundments for the purpose of treating pollutants, and these treatment systems 
have largely not been considered as "waters of the United States" but rather as 
industrial facilities for pollution control. Changing the definition of “waters of the United 
States” could change the legal status of those facilities in a single stroke, putting them 
into noncompliance with the Act, and leaving power companies with the task of trying to 
find a way to comply under the new statutory definition. This would have enormous 
repercussions for energy supply and have an immense cost to the economy. 

For example, if treatment systems are not clearly excluded from regulation as 
jurisdictional waters, they could be required to meet stringent water quality standards at 
the point of discharge into waste treatment systems rather than the point of discharge 
from the systems into jurisdictional waters. Such a requirement would effectively defeat 
their underlying treatment purpose. 

To give an idea of the potential costs, utilities frequently rely on cooling water 
impoundments to reduce the temperature of water used to cool steam electric plants. If 
such impoundments were required to cbmply with CWA requirements developed for 
navigable streams, lakes, and marine waters, companies would have to adopt 
alternative systems such as cooling towers. But such alternative technologies often 
cannot be retrofitted at existing plants, and if they can be retrofitted, the economic and 
energy cost to do so is prohibitive. For example, EPA has estimated that to convert an 
existing power plant to cooling towers generally would cost from $130 million to $200 
million, with annual operating costs of $4 million to $20 million. The Department of 
Energy has estimated that retrofitting cooling towers to an electric generating plant, 
fossil or nuclear, would impose a capital cost of $65 to $128 per kW and a loss of net 
generation output of 1.1 percent to 2.1 percent (2002 dollars). In today's market, and in 
combination with other anticipated regulatory impacts, such costs could challenge the 
economic viability of some facilities. In addition, installing the necessary retrofits could 
take up to ten months, resulting in potentially substantial loss in energy production. 

Similarly, there are approximately 450 coal-fired utility power plants and roughly 600 
active ash treatment facilities in the U.S., with approximately equal proportions of 
landfills and surface impoundments. These facilities are designed to manage coal 
combustion products (“CCPs”) - coal fly ash, bottom ash, boiler slag, and flue gas de- 
sulfurization materials - produced from the combustion of coal for the generation of 
electricity. The facilities are constructed and operated so as to limit the migration of 
constituents of concern (e.g., metals present in coal ash) from the unit into the 
environment (e.g., surface water, groundwater). 
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If these CCP treatment systems were considered “waters of the United States,” they 
would have to meet water quality standards within the facility. But there is no proven, 
readily available technology to assure that such facilities could meet such internal limits. 
While a certain amount of chemical fixation and precipitation of dissolved metals does 
occur within the management units, a requirement to meet water quality standards 
within the units would be practically impossible. As a result, companies would have to 
convert to alternative technologies such as dry ash handling, if feasible. Closure of a 
single ash pond would cost as much as $20 million. The conversion to dry ash handling 
itself could cost as much as $50 million per power plant. Initial capital costs associated 
with the permitting and construction of a new ash management landfiii could be $10 
million. Long-term capital and O&M costs would be another $50 million, in addition, it 
would take at least 3 to 5 years to complete the process of new facility design, 
permitting and construction. If existing ash impoundments were forced to close, power 
plants that rely on such units for the management of their CCPs would likely be forced 
to shut-down. 

III. EEI ENCOURAGES THE COMMITTEE TO ASSURE AN EFFECTIVE 
NATIONWIDE PERMIT PROGRAM UNDER CWA SECTION 404 

The siting, construction, maintenance, and repair of generation, transmission, and 
distribution facilities can involve locating facilities and conducting activities on or near 
wetlands or other water bodies. In particular, transmission and distribution lines - 
because they often cover long distances - may cross wetlands or water bodies at some 
points. As a result, depending on the nature of their activities, electric utilities may need 
to obtain “dredge and fill" permits under section 404 of the CWA. Therefore, EEI 
member companies are keenly interested in how the Corps and EPA administer the 
CWA section 404 and CWA other programs. 

Over the years since the CWA was enacted, ithe Corps and EPA have sought to craft a 
regulatory program under section 404 that carefully protects the environment and is 
administratively feasible. Recognizing that a large number of human activities can 
affect wetlands and other water bodies, the agencies have used a permit program that 
divides human activities into categories and tailors the regulatory requirements to each 
category based on its typical effects on the environment. Low-impact activities often will 
be covered by a “nationwide permit" that imposes conditions without having to obtain 
individual EPA or Corps approval, unless atypical environmental effects are involved. 
This has enabled the agencies and the regulated community to focus on activities that 
raise more significant concerns, while ensuring that lower-impact activities are still 
undertaken with care to minimize environmental effects. 

EEI has encouraged EPA and the Corps to balance economic development and 
wetlands protection under these programs, and it is important to retain this careful 
balance in the future. In particular, new transmission lines are increasingly needed to 
maintain reliability, transmit renewable energy from where it is generated to where it is 
consumed, and to support competitive regional electricity markets. However, obtaining 
regulatory approvals for new transmission projects from federal, state, and local 
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agencies is a complex process that can lead to costly delays. Multiple government 
agencies are involved in right-of-way authorizations and related environmental 
permitting, including the Corps and EPA under section 404. 

Congress should assure an effective section 404 nationwide permit program. Also, 
Congress should recognize that if CWARA is enacted, EPA and the Corps will need to 
ensure that the program remains viable as a new array of waters and human activities 
are swept under the CWA umbrella. 

EEI appreciates this opportunity to provide our views on issues of jurisdiction under the 
Clean Water Act, especially as they directly affect the electric power sector. 
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Mr. Chairman and Members of the Committee; 

On behalf of the National Stone, Sand & Ciravel Association (NSSGA), we are pleased to offer 
this testimony on the status of the nation’s waters, including wetlands, under the jurisdiction of 
the Federal Water Pollution Control Act. NSSGA and its member companies have been 
involved in numerous court cases regarding jurisdictional issues surrounding the Clean Water 
Act (CWA). We recognize the goals of the CWA and support the regulators in implementing 
this complex law. Our members, however, believe the current CWA Section 404 program is 
inadequate in protecting wetlands and we are opposed to expanding the jurisdiction of the CWA 
due to the unintended consequences which could have a negative impact on, and limit access to, 
essential aggregate deposits. 

According to the U.S. Geological Survey, NSSGA is the largest mining association by product 
volume in the world and represents the crushed stone, sand and gravel-or aggregate-industries. 
Our member companies produce more than 92 percent of the crushed stone and 72 percent of the 
sand and gravel consumed annually in the United States. More than three billion tons of 
aggregates (or 2.95 billion metric tons) were produced in 2006 at a value of approximately $21 
billion, contributing nearly $40 billion to the GDP of the United States. Without these important 
commodities, the nation’s infrastructure could not be built or maintained, and the commerce and 
quality of life would be severely reduced. The aggregates industry workforce is made up of 
about 1 18,000 men and women. Every $1 million in aggregate sales creates 19.5 jobs, and every 
dollar of industry output returns $ 1.58 to the economy. With over 1 1,000 operations nationwide, 
most Congressional Districts arc home to multiple operations. 

The members of the NSSGA recognize that the Earth's resources, upon which all life depends, 
are finite, and that wise environmental stewardship is necessary today to preserve the potential 
for a quality life for future generations. Accordingly, the Association adopted Environmental 
Guiding Principles which are attached in Appendix 1. The members of NSSGA also identify the 
concept o f sustainability as a business approach that integrates environmental, social and 
economic aspects to ensure the long-term supply of aggregate materials to society. This month, 
NSSGA’s Board of Directors adopted the sustainability principles which are attached in 
Appendix 2. As a highly regulated industry, NSSGA is proud that our members go above and 
beyond what the law and regulations require, wherever possible. 

In addition NSSGA encourages its members to adopt and implement an Environmental 
Management System (EMS) program to meet its environmental requirements and improve its 
overall performance. An EMS is a continual cycle of planning, implementing, reviewing and 
improving the actions that an organization takes to meet its environmental goals. NSSGA 
developed its own EMS template for the aggregates industry that provides a logical step-by-step 
system for assigning responsibility, evaluating practices, procedures, and processes, and 
allocation of resources based on the Plan. Do, Act, Check management system approach. We 
would like to highlight the fact that in a letter dated May 28, 2002, the Environmental Protection 
Agency commended NSSGA for “developing EMS guidelines that will assist its members in 
meeting the criteria for the National Environmental Performance Track Program.” 
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Post Rapanos Regulatory Environment 

NSSGA believes the regulatory process is a precept fundamental to implementation of the 
nation’s laws. The basic purpose of rulemaking is to afford stakeholders the due process 
required by law to provide a reasoned forum that allows all interested parties to comment on 
proposed rulemakings to ensure regulators have the most complete set of data and testimony so 
that informed decisions can be made. NSSGA has concerns about certain aspects of the recently 
issued wetlands guidance pursuant to the Supreme Court’s decision in Rapanos. We plan to use 
the six-month public comment time-frame in the guidance to determine how the new guidance 
will impact the aggregates industry'. 

Although NSSGA member companies are proud of their work in preserving the environment and 
ensuring a high quality of life for future generations, NSSGA strongly believes that the Section 
404 program should do a better job of protecting important wetlands based on the value and 
function of those wetlands. The Section 404 program is often used to stop growth of any kind 
and has further been used to assert regulatory Jurisdiction over incidental wetlands created in 
upland areas at aggregate mining properties before all mining and reclamation is completed. 

Current Legislative Proposals 

To date, only one bill has been introduced in the I lO'*' Congress that deals with CWA 
jurisdiction and it is titled the “Clean Water Restoration Act” (H.R. 2421). NSSGA believes the 
bill would impose another layer of regulation on an already highly regulated industry at both the 
Federal and state level. Additionally, NSSGA is concerned that certain terms used in the bill are 
sufficiently vague that their interpretation could have severe unintended consequences on the 
future of our business. 

NSSGA does not believe H.R. 2421 simply “restores the original intent of Congress” which was 
to “restore the chemical, physical and biological integrity of the nation's waters.” NSSGA 
certainly believes and supports the restoration of the nation’s waterways and wetlands. 

However, the “savings clause” in the bill does not directly address many of the waters that are 
found at aggregate operations, farming ponds, or other isolated, non-navigable, intrastate, upland 
water bodies created incidentally to any earth-moving activity. 

By removing the term “navigable” from the CWA, the reach of the agencies now becomes one of 
theoretical hydrological interpretation rather than one of direct observation of a water 
conveyance system between a wetland/waler of the U.S. and a flowing stream. In other words, 
the agencies will now have the ability to look at subsurface groundwater connections as opposed 
to physical above ground water conveyances or conduits. This IS an expansion from the CWA 
jurisdiction of the past at least for water bodies or wetlands that are removed from any adjacent 
or abutting flowing streams. 

The legislation would create a one-size fits all approach to federal regulations by essentially 
declaring that all wet areas, infrequently wet areas, and any activities that may affect those wet 
areas are subject to federal jurisdiction under the CWA. Specifically, the approach taken in 
Section 4 of H.R. 2421 defines “Waters of the United States” with an inclusive list of types of 
water and does not include any exclusion. NSSGA believes the courts will interpret Section 4 as 
not limiting jurisdiction in any way, thus extending CWA authority over any wet area or 
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infrequently wet area and to any activity that may affect those areas. Regrettably, the legislation 
does not differentiate between a spring mud puddle in the middle of an aggregate operation and 
an actual wetland that provides benefits to wildlife, flood protection, or water filtration. 

For example, the legislation would allow CWA jurisdiction over man-made ponds in upland- 
areas at aggregate operations used in conjunction with the normal course of business. These 
ponds are used in a variety of ways, including: washing aggregate to meet the specifications of 
customers (notably state Departments of Transportation); for dust suppression to control fugitive 
dust; and for vehicle wheel washes to eliminate tracking of aggregate material onto the public 
right-of-way. These ponds may take on, over the course of time, various characteristics of hydric 
soils or hydric vegetation, even thought they are created in upland areas and have no 
hydrological connection to any flowing traditionally jurisdictional stream. Forcing these 
operations to obtain CWA permits for these incidentally created, man-made, isolated upland 
ponds is tantamount to bad public policy based on and poorly conceived science. 

This legislation does not give the regulators the authority to exempt such ponds. To be more 
specific, the savings clause inserted into the legislation would, in our opinion, actually limit the 
regulators ability to make such common-sense determinations. 

Another hurdle faced by aggregate operations with regard to H.R. 2421, is the vague phrase 
“activities affecting these waters” included in Section 4. These four simple words can be 
interpreted to mean different things by reasonable people because “activities” is not defined. 
NSSGA believes this will be a focus of additional unnecessary, expensive and time-consuming 
litigation. 

This phrase also has the potential unintended consequence of giving the Federal government a 
veto over land-use planning power simply because any activity that is near wet areas or 
infrequent wet areas would need a CWA permit. For those citizen or environmental groups that 
oppose virtually all public works projects, this phrase would provide another means to oppose a 
project that has been approved at the local level. The unintended consequence of this language 
could virtually federalize local land use planning. 

After an area has been mined, operators begin the process of reclamation and could again find 
themselves under the broad jurisdiction of the CWA proposed by H.R. 2421. During this 
reclamation period operators return the land to a useable form to benefit the local community. 
Some of the uses of reclaimed quarries include: nature preserves, recreation areas, golf courses, 
housing subdivisions, water reservoirs, industrial parks, shopping centers, or any other use 
approved by the local zoning board. Any man-made water body created incidentally to mining 
or reclamation would meet the broad CWA jurisdiction of HR 2421 . Even if the pond is altered 
or expanded, this legislation would require a permit and possibly mitigation. 

NSSGA also is concerned about the possibility of siting future aggregate operations. Currently it 
takes a considerable investment of time and money to locate a suitable deposit for mining, 
determine if the aggregate is of sufficient quantity and quality for development, and make it 
through the local, state and federal permitting process. For example, in California, a recent study 
warned that the state does not have sufficient aggregate reserves available to meet the needs of 
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the communities unless additional deposits are located, permitted and developed within the next 
15 years. However, it takes on average 12 years to site and permit a new aggregate operation 
within the state of California. Florida is experiencing similar difficulties in siting or expanding 
aggregate operations. 

Legislation like H.R. 2421 could delay the permitting process further as all potentially 
jurisdictional areas must be identified, thus delaying an already over-taxed permitting process of 
the federal government as well as having unintended consequences on the aggregate operator’s 
ability to conduct business. 

Unfortunately, the savings clause that purportedly limits the impact on the mining sector actually 
creates more confusion. Section 6 is constructed in a manner that creates two major problems. 
First, only discharges of storm water would be exempted at aggregate operations, however other 
potential areas of CWA jurisdiction would stand. This will cause enormous confusion for those 
on the ground. Second, it is likely the courts will view the list of exemptions as limiting due to 
the simple fact that Congress inserted the list in the bill in the first place. If a specific activity is 
not listed then it could be reasonably assumed that Congress meant it to be within the jurisdiction 
of the CWA. 

A worse case scenario would be the inability to site and permit new' aggregate operations in areas 
with high growth rates. Considering that 40 percent of aggregate produced is used in road and 
transportation projects and another 20 percent in public works projects (schools, airports, water 
and sewer systems, etc.), the unintended consequence of this action would be to drive up the 
price for construction aggregate, as these basic raw materials needed to sustain the economic 
growth of an area must be imported from greater distances. This increased cost for new 
construction will be borne by the taxpayer. 

Ultimately, this legislation that is said to provide the regulated community with more certainty 
will actually require additional permits, longer delays and higher costs for construction projects. 

As introduced the Clean Water Restoration Act greatly expands the jurisdiction of the CWA and 
will have a number of severe impacts on the aggregates community. NSSGA urges Congress to 
reconsider thi.s legislation and seek input from the regulated community on those areas where we 
can work together to protect waters and wetlands that truly arc important to ecosystems and 
watersheds and those that provide valuable flood control and water purification. 

NSSGA believes the Section 404 program can be improved by; 

• Classifying wetlands based on value and function. Wetlands should be classified into 
three categories on a national, state or regional basis with “.strict sequencing” in the high 
value wetlands; “public interest” (balancing) test in medium value wetlands; and 
automatic permit w'ith mitigation requirements in lowest value wetlands. 

• Developing incentive programs for private landowners to con.serve wetlands on their 
property. Tax credits and other benefits encourage landowners to leave privately owned 
wetlands in their natural state and to manage such lands accordingly. 
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NSSGA is proud of the work our members do to protect the environment. By working together, 
wetlands that are truly valuable can be protected for the benefit of the environment, our nation’s 
waters, and future generations while at the same time our members can continue to provide 
essential aggregate materials that sustain the quality of life enjoyed by all Americans. 
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Appendix 1 

The NSSGA Board of Directors amended these Environmental Guiding Principles on February 

1 1, 2001. The Environmental Guiding Prineiples were originally adopted January 20, 1991. 

The National Stone, Sand and Gravel Association (NSSGA) 

• Eneourages its members to meet all established environmental regulatory 
requirements, and where possible to do better than the law and regulations 
require. 

• Believes that environmental laws and regulations should be based on sound 
scientific, engineering and medical research and on established scientific, 
engineering and medical principles. To this end, NSSGA will work with 
lawmakers and regulators and make available the expertise of its member, staff 
and research facilities to help in shaping the nation's environmental policies. 

• Encourages its members to adopt and implement an Environmental Management 
System (EMS) program to meet its environmental requirements and improve its 
overall performance. An EMS is a continual cycle of planning, implementing, 
reviewing and improving the actions that an organization takes to meet its 
environmental goals. 

• Encourages its members to strive for excellence in environmental affairs and to 
provide leadership by example by demonstrating environmental stewardship in all 
aspects of their operations. 

• Encourages its members to contribute to environmental enhancement by 
implementing programs such as landscaping and wildlife habitat development. 

• Encourages its members to work with community leaders and citizens groups in 
developing plans for appropriate uses of the land in the eommunity interest, once 
mining operations have been completed. 

• Encourages its members to participate in communicating to the public the 
importance to society of an environmentally-responsible aggregate industry, and 
in educating the youth of our country in the wisdom of responsible environmental 
stewardship in a business setting. 

• Believes that wise environmental stewardship is good business, and good for 
business. 
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Appendix 2 

National Stone, Sand & Gravel Association’s 
Guiding Principles for Sustainable Aggregates Operations 

The members of the National Stone, Sand and Gravel Association (NSSGA) identifies sustainability as a 

business approach that integrates environmental, social and economic aspects to ensure the long-term supply of 

aggregate materials to society. NSSGA recognizes that sustainable practices are necessary today to preserve the 

potential for a quality life for future generations. 

Overarching Practices 

• NSSGA members sustain the communities in which we operate by providing raw materials as natural 
building blocks for quality of life. 

• We are conscious of the need to provide economic, social and environmental value for future generations, 
and the communities in which we operate. 

• We demonstrate a strong and unwavering commitment to safety, health and the environment at our 
operations. 

• We work with appropriate government bodies to establish effective, responsible and balanced laws and 
other requirements based on sound science. 

• We encourage life cycle re-use of products during manufacturing and post consumer use. 

• We maintain adequate aggregate resources in locations that minimize the life cycle impacts of the 

resource’s extraction, delivery and use. 

• We encourage proper land use development and planning within communities to ensure long-term 
aggregate resource availability. 

• We adhere to the highest ethical business practices and transparency in all aspects of our operations. 

• We recognize that profitability Is essential to a sustainable industry and its continued ability to contribute to 

communities. 

During the Mining Life Cycle of an aggregate operation, our members are encouraged to: 

Pfannine Phase 

• Develop a site-specifie plan for post mining land use and/or reclamation that engages stakeholders in 
planning for future needs and interests. 

• Plan for the prevention and/or minimization of environmental impacts. 

• Adopt and implement an Environmental Management System program to properly manage potential 
environmental risks and requirementsS, and improve overall environmental performance. 

Operational and Closure Phase 

• Pursue new technologies and practices to improve the operational, safety, health and environmental 
efficiency of our operations. 

• Invest in the persona! and professional development of employees to en.sure a strong workforce into the 
future. 

• Ensure that employees are treated in a respectful and positive manner, and provide them with competitive 
compensation programs consistent with performance and industry practice. 

• identify, control and/or eliminate risks associated with occupational injuries and illnesses. 

• Encourage employees and contractors to interact responsibly within the community in which we operate 
and serve. 

• Work in partnerships to promote beneficial post-mining land use. including industrial, commercial, and 
residential and community development, agricultural production, and wildlife conservation, habitat creation 
and restoration. 



864 



I L.DUCKS Unlimited 



WILDLIFE 



TROUT 


UNLIMITED 


TESTIMONY OF 

NATIONAL WILDLIFE FEDERATION 
DUCKS UNLIMITED 
TROUT UNLIMITED 
IZAAK WALTON LEAGUE OF AMERICA 

SUBMITTED TO THE 

COMMITTEE ON TRANSPORTATION AND 
INFRASTRUCTURE 

ON 


THE STATUS OF THE NATION’S WATERS, INCLUDING 
WETLANDS, UNDER THE JURISDICTION OF THE FEDERAL 
WATER POLLUTION CONTROL ACT 

JULY 19, 2007 

RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON, D.C. 




865 


WHY HUNTERS AND ANGLERS SUPPORT 
THE CLEAN WATER RESTORATION ACT 


The National Wildlife Federation, Ducks Unlimited, Trout Unlimited, and the Izaak 
Walton League of America represent the interests of millions of Americans who are avid hunters 
and anglers. The future of our hunting and angling traditions literally hang in the balance unless 
we can ensure the protection and restoration of our Nation’s wetlands, lakes, and streams. 
Congress must act to restore Clean Water Act jurisdiction to wetlands, lakes, and intermittently 
flowing streams that are losing protection in the aftermath of recent Supreme Court rulings. The 
links in the chain are easy to follow: without Congressional action, wetlands, some lakes, and 
many streams are currently at risk of being destroyed or polluted; without healthy wetlands, 
lakes, and streams, America’s fish and wildlife populations will slowly disappear; without fish 
and wildlife, millions of American hunters and anglers - and future generations - will be left 
with lifeless waters. 

“These waters are the lifeblood of the nation’s diverse water systems, replenishing water 
supplies, filtering out pollution, slowing flood waters and providing habitat for fish, birds and 
other wildlife,” explains National Wildlife Federation President Larry Schweiger. “Maintaining 
and restoring our Nation’s wetlands, lakes, and streams for wildlife and for our children’s future 
is of the utmost importance to our members, to our affiliate organizations in 47 states and 
territories, and to hunters and anglers nationwide.” -- excerpt from National Wildlife Federation 
letter to Congressmen Oberstar, Ehlers, and Dingell, dated May 21 , 2007. 

In announcing Ducks Unlimited’s decision to endorse the Clean Water Restoration Act, 
Executive Vice President Don Young was adamant in stating: : “without protection of these 
wetlands, waterfowl in the most important wetlands in North America are at risk. Ducks are at 
risk, and in fact the future of duck hunting is at risk as well.” For over 70 years, DU supporters 
have committed their personal time and resources to conserve North America’s wetlands. DU’s 
research has confirmed that the Prairie Pothole Region is the most important waterfowl 
production area in the world, and without the wetland and grassland breeding habitats in this 
region, significant declines in the numbers of ducks in North America would result, -excerpts 
from Ducks Unlimited letter to Committee Chairman Oberstar, dated May 22, 2007; 
http://www.ducks.org/Conservation/Govemm'entAffairs/3233/CWARText.html . 

Trout Unlimited’s mission is “to conserve, protect, and restore North America’s 
coldwater fisheries and their watersheds. TU accomplishes this mission through a dedicated and 
extensive network of over 150,000 volunteers across 450 chapters nationwide. TU is demanding 
congressional action, recognizing that the future of trout and salmon fisheries, like the future of 
waterfowl, is bleak absent restoration of Clean Water Act protections to all waters historically 
protected: 

“The problem is especially acute in the western United States for trout and salmon, 
where streams which provide spawning and rearing habitat during wet times of the year, 
may be dry at other times of the year, and thus may be declared non-jurisdictional by 

Testimony of National Wildlife Foundation, - I - 

Ducks Unlimited, Trout Unlimited, and 
izaak Walton League of America 
July 19,2007 
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the regulatory agencies. Once beyond the scope of the Clean Water Act, these waters 
are at risk of development and destruction.” --excerpt from Trout Unlimited letter to 
Congressmen Oberstar, Ehlers, and Dingell, dated May 22, 2007. 

The Izaak Walton League of America, founded by avid anglers in 1922 “to save outdoor 
America for future generations,” is also calling on Congress to restore protections to at risk 
waters such as non-navigable headwater streams and seasonally dry wetlands: 

Thirty-four million anglers and thirteen million hunters rely on the clean water and 
healthy fish, birds and other wildlife populations that isolated wetlands support. 

These sportsmen and women contribute S70 billion a year to the economy. Wetlands 
are also vital to three-fourths of America’s commercial fish production, which is 
worth $111 billion. If wetlands are left unprotected from agricultural, residential, 
and commercial development, the economic loss would be staggering.— excerpt from 
Izaak Walton League of America letter to Congressmen Oberstar, Ehlers, and 
Dingell, dated May 21, 2007, 

THE ROLLBACK OF CLEAN WATER ACT PROTECTIONS 


In 1972, Congress passed the Clean Water Act (CWA) to restore and maintain the 
chemical, physical, and biological integrity of the Nation’s waters. The Act seeks to protect the 
integrity of the entire aquatic ecosystem, including important headwater streams and remote 
wetlands. Congress must act to restore Clean Water Act protections to waters at risk of losing 
protection in light of two recent split decisions of the U.S. Supreme Court: Solid Waste Agency 
of Northern Cook County v. United States Army Corps of Engineers (SWANCC), issued in 200 1 , 
and Rapanos v, United States issued in 2006. 

EPA and the Corps responded to each decision with “guidance” that went even further 
than the decisions themselves in rolling back Cleeui Water Act protections. In 2003, the Corps 
and EPA interpreted the narrow 5 lEf.VCC decision very broadly, directing Corps field offices 
not to assert jurisdiction over geographically separated waters like prairie potholes, playa lakes, 
and other wetlands. Then in June, in a long-delayed attempt to clarify the very confusing 
Rapanos decision, the Administration issued guidance that has been variously described as 
convoluted, unworkable, cuid even harmful,. For many non-navigable waters and wetlands, the 
Rapanos guidance relies on a case-by-case evaluation that promises to be time intensive and not 
protective. In the end, it leaves key questions uncmswered, and fails to provide a workable and 
protective framework for safeguarding waters. 

After the SWANCC decision, important wetlrmd areas that were protected for over 30 
years have had their federal Clean Water Act protections inappropriately removed. And, as a 
result of these confusing decisions and subsequent narrow guidance interpreting them, we now 
have more doubt where there once was more certainty. Consequently, an immense number of 
wetlands and streams are at risk. 


Testimony of National Wildlife Foundation, 
Ducks Unlimited, Trout Unlimited, and 
Izaak Walton League of America 
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HUNTERS AND ANGLERS DEPEND ON HEALTHY 
WETLANDS. LAKES AND STREAMS 

Waters most at risk from the Rapanos and SWANCC decisions are small, headwater 
streams, other intermittently flowing streams, wetlands associated with such streams, and 
geographically separated wetlands like prairie potholes, playa lakes, and vernal pools. Far from 
being “isolated” or “remote” waters, these waters are in fact the life hlood of larger waters and 
some of the most vital waters to wildlife. Headwater streams, including intermittent streams, 
storm and snowmelt event streams, and desert streams flowing from springs comprise about 
three-fourths of the total length of all streams in the United States. EPA has estimated that 
intermittent or ephemeral streams comprise 59 percent of all stream miles in the United States, 
excluding Alaska. 

Wetlands and headwater streams filter sediment and other pollutants from reaching larger 
downstream waters, prevent flooding by holding back stormwater, and gradually release stored 
water during low flow and drought periods. By retaining water during rain and snow melt events, 
wetlands ensure that water more evenly and slowly flows into downstream waters. This prevents 
washouts, maintaining the structural nooks and crarmies important to the reproduction of certain 
fish. It also prevents scouring of banks, which can wash nutrients, sediment and other pollutants 
into streams. By recharging groundwater during dry periods, wetlands also maintain the healthy 
downstream flows and temperatures that fish and other wildlife depend on. 

By contrast, when wetlands are destroyed, streams throughout the aquatic system 
experience increased flooding due to the loss of water retention upstream. The result is that 
streams become torrents during storm events, but then quickly dry up. Such unstable conditions 
harm most fish and wildlife. When these wetlands and headwater streams are polluted and 
destroyed upstream, the harmful impacts are often amplified in larger waters downstream. 

Wetlands and headwater streams provide important habitat for many fish and wildlife 
species. Many aquatic and semi-aquatic species begin their lives and return to spawn or breed in 
tributaries and adjacent wetlands. Salmon and trout use headwater streams both to spawn and 
during their juvenile life stages. Several Great Lakes fish, such as chain pickerel, largemouth 
bass, smallmouth bass, carp, northern pike, and muskellunge, rely on inland wetlands for 
spawning and juvenile life stages. Detritus and other biological materials are processed by these 
waters into compounds edible by macroinvertebrates which are, in turn, important food sources 
for fish, frogs and other wildlife. 

Waterfowl and other wildlife also are highly dependent on wetland habitat. In the two 
regions discussed below. Clean Water Act rollbacks in response to SWANCC and Rapanos could 
be particularly devastating. 


Testimony of National Wildlife Foundation, 
Ducks Unlimited, Trout Unlimited, and 
Izaak Walton League of America 
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The Prairie Pothole Region 

The vast Prairie Pothole Region (PPR) is one of the most vital areas in the Nation to 
wildlife, particularly waterfowl. It covers about 347,500 square miles, including portions of 
Iowa, Minnesota, Montana, North Dakota, and South Dakota, along with areas of Canada, 
Potholes are relatively small, shallow wetlands that often vary in their ability to retain water, 
with many being seasonal. Historically, the area may have supported more than 49 million acres 
of wetlands, but more than half of those already have been lost in the United States portion of the 
PPR, and over 70% of the PPR wetlands in Canada have been drained or altered. Though the 
PPR is dense with wetlands, many lack a surface water connection to other waters. As a result, 
prairie potholes have lost protection under the CWA because of SWANCC, Rapanos, and the 
consequent agency guidance. 

The PPR is the producer of at least half of America’s waterfowl. North Dakota alone has 
an estimated 1,208,500 acres of wetlands of high or moderate habitat value to waterfowl, A 
sampling of species that nest in potholes includes the mallard, blue-winged teal, northern pintail, 
northern shoveler, canvasback, gadwall, ruddy duck and Canada goose. 

Potholes also impact the chemical and physical well-being of entire aquatic ecosystems. 
The flood storage capacity of potholes has also been shown to be large. Studies have indicated 
that the depressions in the Devils Lake basin in North Dakota could retain as much as 72% of the 
total runoff in a 2-year frequency runoff event and 4 1 % of the total runoff from a 1 00 year- 
frequency runoff event. Devils Lake, due in large part to wetlands drainage, has experienced 
extensive flooding that has caused serious economic loss in the area. Studies have also found 
that potholes can recharge groundwater, and can supply water to discharge sites up to 16 miles 
away. Pothole wetlands have additionally been shown to be extremely effective in removing 
nutrients from water that might otherwise drain into other waters. Moreover, studies indicate 
that temporary and seasonal wetlands that do not routinely flow into other waters are especially 
effective in nutrient removal. Pollutant removal is of particular importance in the PPR due to the 
great deal of agriculture in the area. Yet many of these vital functions may be lost if Congress 
does not clearly restore federal safeguards to these important waters. 

The Dry Southwest 

The arid desert landscape defines the southwestern United States, However, the streams, 
springs, seasonal wetlands, playas, and rivers that speckle the region teem with life, and these 
waters are the lifeblood of its human and wildlife populations. The very fact that water covers so 
little of the land base in this region makes protection of these waters even more critical to the 
maintenance of a healthy ecosystem. However, the intermittent nature of many of these waters 
renders them at peril, A few examples to consider: 

• “Closed watersheds,” These are watershed areas where water leaves the basin only 

through groundwater or evaporation. They are common in the hot and dry Southwest, 

For example, approximately 20% of the watersheds of New Mexico and two-thirds of 

Testimony of National Wildlife Foundation, - 4- 
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Nevada’s basins are in closed basins. In New Mexico, closed basins contain more than 
84 miles of perennial waters and 3,900 miles of intermittent waters — these waters 
comprise over 14% of the waters in the State. 

• The New Mexico Department of Fish and Game has concluded that because New Mexico 
is an arid state, the loss of any of these intermittent or geographically separated waters to 
development or water pollution could adversely affect the persistence of wildlife 
populations in these arid areas. This region can afford no more resource losses. Already, 
the numbers of waterfowl wintering in the state have been in decline, at least partially as 
a result of shrinking water supplies in lakes and rivers from severe drought. 

• Arizona alone contains 1 22,525 miles of ephemeral or intermittent waters — 96% of all 
watercourses in the state. Similarly, only 6.9% of Nevada’s total land area is wetland or 
open water, and more than half of the wetlands in the state are playas (small, round 
depressions in the ground that fill with water) that are losing CWA protection in the 
wake of the SWANCC and Rapanos decisions. 

• The Ruby Lake National Wildlife Refuge in northeast Nevada is an oasis of life in this 
dry region, The refuge has the highest canvasback duck nesting density of anywhere in 
North America, and more than 60 species of birds nest or migrate through the refuge. It 
was also once considered one of the ten best large mouth bass fisheries in the country. 
This closed watershed receives water from over 150 springs at the base of the Ruby 
Mountain range that borders the refuge. However, these springs may now be considered 
isolated and non-jurisdictional. 

• On the Texas panhandle alone, there are almost 20,000 playa lakes encompassing 
200,000 acres. The Texas Parks and Wildlife Department estimates that between 30,000 
and 500,000 waterfowl winter on the Texas playas. The Corps of Engineers, under 
current regulatory practice, considers many playa lakes as “isolated” waters outside its 
jurisdiction. 

THE NEED FOR CoNiGRESSIONAL ACTION 


Congress must act to restore the protections that existed prior to the SWANCC ruling in 
2001. This conclusion is highlighted by the Corps and EPA’s recently issued guidance discussed 
above, which presents a confusing and unworkable framework and demonstrates that an 
administrative solution is not a viable option. Without legislative repair, the Rapanos and 
SWANCC decisions will leave the protection of many waters in doubt as the Corps struggles 
through jurisdictional determinations on a cumbersome case-by-case basis and courts create a 
patchwork of judicial guidance that will likely jeopardize the health of our waters, 

H.R. 2421 offers a simple fix by providing a clear statement of congressional intent to 
restore the Clean Water Act protections that existed prior to the SWANCC ruling in 2001 . The 
bill removes the words “navigable waters” that were given such a narrow construction by the 
Supreme Court, and substitutes the words “waters of the United States” - the term Congress used 

Testimony of National Wildlife Foundation, 
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in the Clean Water Act to define “navigable waters.” The bill then defines “waters of the United 
States” in a manner nearly identical to the definition promulgated in rule and used by the Corps 
and EPA for over 30 years. Finally, the bill includes findings that emphasize the economic and 
ecological importance of wetlands, intermittently flowing streams, and other intrastate waters put 
at risk by the recent Supreme Court rulings, the economic activities that threaten them, and the 
constitutional basis for protecting them. 

We thank the Committee for the opportunity to provide this testimony and respectfully 
request that this testimony be entered into the hearing record. 

Contacts: 

Jan Goldman-Carter 

Wetlands and Water Resources Counsel 

National Wildlife Federation 

(202) 797-6894 

goldmancarterj@nwf org 

Scott Sutherland 

Director of Governmental Affairs 
Ducks Unlimited 
(202)347-1530 
ssutherland@ducks.org 

Steve Moyer 

Vice President of Government Affairs and Volunteer Operations 
Trout Unlimited 
(703) 284-9406 
smover@tu.org 

David Zentner 
Past National President 
Izaak Walton League of America 
(218) 724-3926 
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The Nationwide Public Projects Coalition 

609 W. Littleton Blvd., Suite 101, Littleton, CO 80120 (303) 798-6772) 


Statement for the Record of Hearing on 
Status of the Nation’s Waters, Including Wetlands, 

Under the Jurisdiction of the Federal Water Pollution Control Act 

July 19, 2007 

Committee on Transportation and Infrastructure, 
Subcommittee on Water Resources and Environment 


Chairman Oberstar, Ranking Member Mica, Committee Members: 

Thank you for providing an opportunity for persons and organizations that could not 
testify as witnesses at the hearing to present their views in the form of statements for 
the record. 

The Nationwide Public Projects Coalition (NPPC) was formed 1 7 years ago to 
present the case for reforms and improvements of the Federal Water Pollution 
Control Act (FWPCA) and other environmental protection laws and regulations from 
the vantage point of state and local public agencies that provide sen/ices to citizens 
of the nation. NPPC's members are cities, counties, water and wastewater districts, 
flood control and drainage districts, and highway agencies that build and maintain 
public infrastructure. Its symbol is a simple balance like the one that traditionally 
depicts Justice in our nation. The phrase “Environmental Values” is on one side of 
the scale. On the other side is “Needs of People.” 

Our mission is to do what we can to help re-balance environmental laws and 
regulations, plus laws devised by judges rather than legislators that seem to ignore 
the original intents of the framers of FWPCA, the Clean Water Act (CWA) that 
followed, plus the Endangered Species Act (ESA). 

For example, NPPC has entered amicus curiae briefs in such high profile CWA 
related litigation as Solid Waste Association of Northern Cook County v U.S. Army 
Corps of Engineers (SWANCC) and, more recently, John A. Rapanos, et at, v .US. 
Army Corps of Engineers. 

Our statement will be brief, recognizing that witnesses on July 19 addressed in 
considerable depth the wide-ranging topics suggested by the hearing’s title. We 
will comment only on what we feel are some potential unintended consequences 
of the House bill with the short title of the “Clean Water Restoration Act of 2007,” 

H R. 2421, 
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A major thrust of that bill is to excise the term “Navigable Waters” wherever it 
appears in FWPCA and ESA and replace it with “Waters of the United States.” 

We acknowledge that the term has become muddied in the years since it was used 
repeatedly, and clearly purposefully, in the Clean Water Act of 1972. At that time the 
term was well understood and had been quite serviceable in application by Federal 
regulatory agencies, particularly the U.S. Army Corps of Engineers, for nearly a 
century. 

In fact, “Navigable Waters of the U.S.,” applicable to the Corps under 33 CFR, Part 
329, was defined simply as “those waters that are subject to the ebb and flow of the 
tide and/or are presently used, or have been used in the past, or may be susceptible 
for use to transport interstate or foreign commerce.” 

But, in the decades that have followed. Federal agency rulemaking and practices 
in the field have stretched the meaning of “Navigable Waters” almost beyond 
recognition. Usually that license has been in the national interest, but in our view the 
result too often has been delay or thwarting of important public infrastructure projects 
with little or no benefit to environmental quality or other needs of people. 

The definition of “Waters of the United States” in Section 4 of H.R. 2421 includes not 
only the historic language of 33 CFR, Part 329,” but also “all interstate and intrastate 
waters and their tributaries,” followed by a laundry list of places that always, 
occasionally or very rarely are wet. It would seem to define every drop of precipitation 
that falls anywhere in the nation as “Waters of the United States.” We feel that, 
should FI.R. 2421 become law as presently written, a whole new era of regulatory 
excess and litigation will be ushered in. 

NPPC’s public sector members would vastly prefer that such additional Federal and 
local government agencies' workloads - and expenditures of public funds --instead 
be used to provide tangible benefits to our constituents ranging from lower taxes to 
reasonable and practicable environmental protection, and improved delivery of 
essential services. 

We would urge the Committee to take a step back and find ways to bring the 
requirements and constraints of “Navigable Waters” into the realities of the 21 
Century without opening the floodgates of regulatory excess and litigation that would 
attend H.R. 2421 ’s new meaning of "Waters of the United States.” 


Thank you. 



873 



North American 
Benthological Society 


July 12, 2007 


United States Representative James L. Oberstar, Chair 
House Committee on Transportation and Infrastructure 

United State Representative John L. Mica, Ranking Member 
House Committee on Transportation and Infrastructure 

Dear Representatives Oberstar and Mica, 

I am submitting this letter in support of H.R. 2421 (Clean Water Restoration Act) on behalf of the North 
American Benthological Society (NABS), of which I am the President. NABS is a scientific society with 
more than 1600 members whose research and professional activities focus on the physical, chemical, and 
biological structure and function of rivers and streams and other shallow-water ecosystems. The policy of 
NABS is to promote and advocate the use of the best available science for decision-making related to 
freshwater ecosystems and to communicate this science as necessary to inform the public, environmental 
managers, and decision-makers. It is the considered opinion of this Society, as approved by the executive 
committee, that the Clean Water Restoration Act provides a more scientifically defensible approach to the 
protection of water quality in the US than current legislation for the reasons set out below. 

Scientific evidence, much of it produced by members of our Society, has clearly shown that non- 
navigable rivers and headwater streams, including ephemeral, intermittent, and small perennial 
streams, as well as lakes, wetlands, and ground waters associated with these waters, are an integral part 
of the ecological quality of entire river networks. Although some small water bodies and ground 
waters may not have a visible hydrologic connection to a navigable water body during all months of 
the year, they directly regulate the physical, chemical, and biological integrity of all navigable rivers. 

The Clean Water Act, as it is presently being interpreted, does not adequately provide for the 
protection of these systems. 

Research by members of our Society shows that headwater streams have intrinsic value themselves by 
virtue of their unique physical, chemical and biological conditions and functions. Our research also 
shows that: 

• affect the physical integrity of larger rivers by controlling rates of runoff and sediment 
delivery'; 
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• affect downstream chemical integrity by their capacity for nutrient and contaminant uptake, 
retention, transformation, and transport; 

• affect the biological integrity of navigable rivers by providing food resources, thermal refuges, 
spawning sites, nursery areas, and habitat for unique biota; 

• are the most extensive and most poorly quantified types of streams; and 

• are profoundly altered by human activities, to the detriment of downstream water bodies and 
the public interest. 

Again, on the basis of over a century of scientific research, it is axiomatic that ephemeral, intermittent, and 
small perennial headwater streams, in addition to non-navigable rivers, lakes, ponds, ground waters, and the 
wetlands associated with them, are critical to the chemical, physical and biological integrity of navigable 
waterways. Because of their extent and function, these waters are of collective importance to the integrity of 
navigable rivers; not protecting these waters under the auspices of the Clean Water Act is detrimental to 
interstate commerce and public interests that depend on water quality and water flows. Based on these facts, i1 
is our judgment that the Clean Water Restoration Act (H.R. 2421), by clarifying thejurisdictional authority of 
the Clean Water Act over all of the nation’s waters, provides a more scientifically defensible basis for 
protecting water quality than leaving thejurisdictional authority of these systems to the existing language. 

Sincerely, 



R. Jan Stevenson, Ph.D. 

President, North American Benthological Society 

Department of Zoology 

203 Natural Science Building 

Michigan State University 

East Lansing, MI 48824 

cc: Hon. Eddie Bernice Johnson, Chairwoman, Subcommittee on Water Resources and Environment, House 
Committee on Transportation and Infrastructure; 

Hon. Nancy Pelosi, Speaker, United States House of Representatives; 

Stephen Johnson, Administrator, United States Environmental Protection Agency; 

Benjamin Grumbles, Assistant Administrator, Office of Water, United States Environmental Protection 
Agency 
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Russell E. Train 
1 801 Kalorama Square, N.W. 
Washington, D. C. 20008 


My 17,2007 


The Honorable James L. Oberstar 

Chairman, House Committee on Transportation and Infiastiucture 
2165 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Oberstar: 

I am pleased to endorse H.R. 242 1 , the Clean Water Restoration Act of 2007. 

As you know, T served as Chairman of the Council on Environmental Quality when the law 
now knovvn as the Clean Water Act was enacted by Congress in 1972, and subsequently as 
Administrator of the U.S, Environmental Protection Agency in 1 973, the same year EPA adopted 
regulations defining “waters of the United States” pursuant to the Clean Water Act. Since that time 
and until the 2001 Supreme Court decision in Solid Waste Agency of Northern Cook County v, U.S. 
Army Corps of Engineers, an unbroken line of EPA Administrators of both parties has implemented 
the Clean Water Act to protect ALL waters of the United States, including so-called “isolated” 
waters, as well as tributaries and adjacent wetlands like those involved in the most recent Supreme 
Court case, Rdpanos v, United States. 

In the three decades since the Clean Water Actlg passage, EPA and regulatory agencies have 
consistently interpreted the term “navigable waters” to cover all waters of the United States, 
including non-navigable tributaries and wetlands. The term at issue here - “waters of the United 
States” - is the basis for every water pollution control program established under the Clean Water 
Act, not just the wetlands permit program. The success of the Clean Water Act is due in large 
measure to its broad coverage of all waters of the United States. This has been possible because of 
the longstanding, bi-partisan support the Clean Water Act has received since it was first passed. 

In heatings before the Committee on Public Works in July of 1976, 1 testified about the early 
years of implementing the Federal Water Pollution Control Act Amendments of 1 972. Although the 
main thrust of the hearing was Section 404 of the Clean Water Act, I did at that time testify about the 
concept of “broad jurisdiction over water.” I would like to underscore and reaffirm the importance 
of that concept. 

A fundamental element of the Clean Water Act is broad jurisdiction over water for pollution 
control purposes. It has been well-established that water moves in interrelated and interdependent 
hydrologic cycles and it is therefore essential that pollutants be controlled at their source to prevent 
contamination of downstream waters. When focusing on controlling pollution, navigable waters. 
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portions of those waters, their tributaries, and wetlands - all must be included in the scope of 
protected waters. 

If WB did not protect these streams, creeks, and wetlands, the course of abating polluticm in this 
country would be much more difficult and more expensive because of the additional costs of 
technologica] fixes that would be necessary in the absence of What nature has provided. And, thus, 
in my view, comprehensive jurisdiction for the Clean Water Act is essentia! for the protection of the 
aquatic environment. Simply put, we cannot protect and restore our nation’s water resources without 
providing appropriate safeguards for the entire resource. 

Comprehensive jurisdiction is necessary to protect the nalural environment. It is also 
important to avoid unfair competition. Unless federal jurisdiction is uniformly implemented for all 
waters, discharges located on non-navigable tributaries upstream from larger rivers, lakes and other 
water bodies would not be required to comply with the same procedural and substantive standards 
imposed upon their downstream competitojs. Artificially limiting jurisdiction to only certain waters 
will create competitive disadvantage for certain dischargers. 

For these and other reasons the early implernenters of the Clean "Water Act ~ those of us in the 
Nixon and Ford adminisuations - fully embraced Congress’s broad assertion of authority in 1972 
and opposed legislative and regulatory efforts to dilute and diminish the scope of the law. 

The Clean Water Act was a bipartisan, commonsense approach to addressing the water 
ptollution problems our nation faced in the years before the Act was passed. We cannot afford to go 
backwards, to undo progress made over more thM 30 years. The decisions Congress makes today in 
this regard will determine what future generations will inherit. 

I might add in closing that I have enjoy^ a long career in conservation. I have seen firsthand 
the degradation of natural resources and the economic and other-consequences that follow. I have 
also been privileged to play a part in reversing this situation and promoting environmental 
stewardship in this country and abroad. lean assure you that should Congress fail to act, leaving in 
place what is essentially a dual class of waters and wetlands, tho.se not subject to Clean Water Act 
jurisdiction will be lost at an accelerated rate. The consequences will be tiagc, not Just for the 
wildlife that depend on these resources, but'for all of us, for it is on the health and productivity of 
these very resources that all human activity depends, including economic activity. 

Thank you for your leadership, Mr. ChaimiBn.. J applaud your efforts and those of your 
Committee colleagues to ensure that juiisdiction extends to all waters of the United States to the 
broadest extent possible by enacting the Clean Water Authority Restoration Act of 2007. 

Sincerely. 

Rrasell E. Train 

Administraior, U.S. Environmental Protection 

Agency, 1973-1976 


cc: The Honorable John Mica 
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WiLUAM K. Reilly 


July 6. 2007 


The Honorable James L. Oberstar 
House Committee on Transportation and Infrastructure 
Rayburn House Office Building 2165 
Washington, DC 20515 


Dear Chairman Oberstar; 

Three cheers for your initiative to make clear that federal jurisdiction 
extends to all wetlands in the United States. I whole heartediy support 
the Clean Water Restoration Act of 2007. This legislation is necessary 
to reaffirm the jurisdictional scope of the Clean Water Act and restore 
its implementation to what has been the accepted scope for more than 
30 years. 

As a former Administrator of the U.S. Environmental Protection 
Agency, I am pleased to comment on how the Agency has interpreted 
and implemented the Clean Water Act. I might add that because of the 
declaration of support by President George H.W. Bush for the national 
goal of “no net loss" of wetlands - a goal that resulted from the 


Administrator Lee Thomas during the latter years of the Reagan 
Administration - 1 took wetlands issues very seriously. Our 
interagency consultations on the delineation manual, constant 
references in my speeches and public appearances, as well as to our 
leadership team at the Agency, repeated consultations with Members 
of Congress, the invocation of 3 actions under section 404c to block 
development that otherwise would have meant irreparable harm to 
important wetlands, the threat of additional such actions to force 
modification of problem proposals - these and more suggest the 
priority I put on the issue throughout my 4'years at the Agency. 

As our country develops, as our population grows and spreads across 
the landscape into more remote locations. It is incumbent on us to 
safeguard the health and productivity of the natural resources on which 
all human activity, economic activity included, depends. Foremost 
among these resources are the wetlands that filter contaminants, 
buffer important waterways, provide critical habitat, offer venues for 
recreation, fishing, and related pursuits, and other benefits. We can ill 
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afford to let down our guard, lest we undermine the very resources on 
which a growing population depends. 

As you know, I joined with three other former EPA Administrators to 
weigh in on the side of the Administration of President George W. 

Bush in the Supreme Court case, Rapanos v. United States, as to 
which waters should remain subject to protection under the Clean 
Water Act. This bipartisan group, including Russell Train, Doug 
Costle, Carol Browner, and 1, have had 20 years of service at EPA 
among us. And we all share a strong interest in ensuring the 
continued application of the Federal Water Pollution Control Act of 
1972 (Clean Water Act) to all waters of the United States, including 
tributaries and adjacent wetlands like those involved in the Rapanos 
case. 

Charged with implementing the Clean Water Act, EPA has worked 
closely with the states over the last 30 years to make steady progress 
in reducing water-borne contamination and restoring the commercial, 
recreational, and ecological health of our country’s aquatic resources. 
This successful federal-state partnership and the long-settled 
administrative practices on which it is built should not be weakened by 
an excessively narrovvlrTterpT^ation of the statute. 

S i n ce .thfe . C lea o - W at er..A c t ..pa s s ed, . .U.SwG o urt s-aad-<:e gu lat o ry 
agencies have consistently complied with Congress’s intent by 
interpreting the term "navigable waters” to cover all interconnected 
waters, including non-navigable tributaries and their adjacent wetlands, 
as well as other waters with ecological, recreational, and commercial 
values, such as so-called “isolated" wetlands and closed-basin 
watersheds common in the western United States. This interpretation 
of the statute’s jurisdiction has ensured a robust state-federal 
partnership. ’’ ’ 

To move away from this longstanding interpretation toward those 
suggested in the Rapanos case and the earlier Supreme Court 
decision. Solid Waste Agency of Northern Cook County v. U.S. Army 
Corps of Engineers (“SWANCC"), threaten to upend long-settled 
expectations, hamstring enforcement actions, and hami the ecological, 
recreational, and commercial values of the nation’s lakes, rivers, and 
coastal estuaries. 

The key phrase at issue in these Supreme Court cases - “waters of 
the United States" - applies to all the water pollution control programs 
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established in the Clean Water Act, not just the wetlands permit 
program. Perhaps the most important implication of any change to the 
definition of “waters of the United States" is found by looking at the 
Act’s basic prohibition against discharging pollutants into waters 
without a permit in the National Pollutant Discharge Elimination System 
("NPDES") program established by section 402 of the Act, and the 
Act’s water quality requirements. By using a broad definition of “waters 
of the United States," Congress recognized the need to address 
pollution at its source, no matter what size water. In reality there are 
few isolated waters, indeed many are linked in their hydrology. 

Since the Supreme Court's decisions in the Rapanos and SWANCC 
cases, the protection of our country’s waters under the Clean Water 
Act has been called into question. No longer are small streams and 
wetlands, and in some cases larger rivers and lakes, clearly protected 
by law. 


Congress needs to step in to clarify its intent. It is reasonable and 
sensible to have a broad definition of "waters of the United States” for 
purposes of the Clean Water Act. The goals of the Act require it. How 
else can we restore and protect valuable water resources if the only 
protected waters are those navigable-in-fact? Water and pollutants 

commonsense approach that Congress intended in the Clean Water 
Act to protect our nation's waters broadly so that we can reduce 


uianis ana uiiima 
making all waters swimmable, fishable, and safe for other uses. 


I endorse the Clean Water Restoration Act of 2007, which you and a 
bipartisan group of your colleagues, including Representatives Dingell 
and Ehlers, have introduced. This legislation will reaffirm what 
Congress intended when it initially passed the Clean Water Act, 
restore clarity to the law consistent with its longstanding 
implementation, protect the nation’s waters from pollution, and 
maintain the strong federal-state partnership that has existed under the 
Clean Water Act for 35 years. 
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July 17, 2007 

Tlie Honorable James L. Oberstar 
House Committee oa Tran^rtsdou and In&astmcture 
Rayl»im House Office Building 2165 
Wasiungton, DC 20515 

Dear Chairman Oberstar: 

As die first (and later die fifth) AdministraUx^ of the U.S. Environmental Protectioa Agency, I 
r^nesented the Administiafioa in the debates over the Federal Water Pollution Control Act 
amendments of 1972. The Nixon Administration supported a conquehensive federal effixt, 
undertaken in cooperation with the states, to the nation's severe water pollution problems 
unda social control, and that initial efibrt has largely been successful. EPA supported a broad 
definition of "navigable waters" as "waters of the U.S." Like Cimgress, we recognized that die 
**0116011001, physical, and biological integrity of die Nation*s waters” could not be maintained and 
restored unless pollutants could be controlled at the source, before they enter traditionally 
navigrdile waters. 

As die head of the EPA at that time, 1 and my staff were responsible for the implementation and 
enforcement of the sweeping new law. To f^ddully interpret the key jurisdictional term 
"navigable waters" that Congress had just broadly redefined as "waters of the United States," 
EPA proposed a regulatory definition of the term "waters of the 

United States" that tnchid^ interstate and intrastate waters. In the three decades since the Clean 
Water Act^s passage, EPA has consistently interpreted the term '^navigable waters” to cover all 
*Svat^ of the United States,” incluchn^ non-navigable tributaries and wetlands. 

Broad Clean Water Act jurisdiction is not cmly necessary to clean up the Nation's waters. 

It is necessary to ensure that the responsibility for maintaining and restoring clean water 
is shared equitably throughout the watershed and fiom state to state. In passing die Clean 
Water Act, Congress recognized that the state-by-state approach to water pollution 
conhol had failed, and that it was necessary to mamtain ^ federal ^'fioor'’ for water 
pollution control to ensure that discharges in one state do not jeopardize water quality in 
another. 
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It 13 my understanding you are working on legislation that would create a statutory definition of 
‘Svaters of the United States” based on the EPA’s longstanding regulatory definition. To the 
extent this legislation, HR 2421, restores - and does not expand -- the jurisdictional scope that 
existed for over three decades through many administrations, those of both Republicans and 
Demoduts, it will provide a real service for the nation. By focusing strictly on restoring historic 
jurisdiction, HJR. 2421 cm remove the crippling uncertainty, confu^on, and delay currently 
being experienced by the State and federal agencies chaiged with implementing the Clean Water 
AeXf as well as by t):^ regulated community. 

1 ^^nedate your efforts to provide fiiis clarity, and to assure protection of our nation’s waters. 


Sincerely, 
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Robert Perciasepe 
7uiy~ia 2007 


The Honorable James L. Oberstar 

House Commitfee on Tronsportollon and Infrastructure 

Rayburn House Office Building 2165 

Washington, DC 20515 


Dear Chairman Oberstar: 

I am writing today as the Former Assistant Administrator for Water at the Environmental 
Protection Agency and the former Secretary of Environment forth© State of Maryland 
In strong support for the Clean Water Authority Restoration Act of 2007, HR 2421. 

The Clean Water Act is one of the rriost successful environmental efforts this country has 
undertaken in the last 40 years. The programs, funding and strong requirements have 
served the nation well. Our water quality has improved markedly in most parts of the 
country and in many places treasured water resources have helped revitalize local 
communities and Improved their economies. 

However, any realistic assessment of the status of our nation’s waters reveals that our 
recovery efforts have stalled. At best America Is "treading water” os It looks to further 
Improve the health of our waters. 

The Clean Water Act set out visionary goals to "restore the chemical, physical and 
biological integrity of the nation's waters". We have not achieved this goal. 

The sciences of hydrology and ecology at a minimum, fell us that no water body or 
water course is separated or "isolated’' from the rest. Seemingly "isolated" waters are 
connected through ground waters or often play key roles In down stream flows during 
floods. Biologically, the flow of nutrients and organisms connects the ecology of all 
watersheds from top to bottom. The goals of the Clean Water Act cannot be achieved 
without considering the whole. 

Recent Supreme Court rulings have created contusbn with the Act’s implementation, 
while EPA and the Army Corps of Engineers have done very little to correct the 
confusion. In some cases they may have added to it with ambiguous direction to their 
field employees. 

There is much at. stake here and the opportunity to Jump start our stalled efforts are in 
jeopardy without action. Millions of acres of the country’s remaining wetland, public 
drinking water protections especially in some smaller communities, and the 
management of basic dean water safeguards through the National Pollution 
Discharge Elimination System which regulates the discharge of pollution Into wafers. 

This is a common sense decision for the Congress. To restore the "integrity" at our waters 
you have to protect the " whole” not the parts of watersheds. The state agencies 
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Robert Perdasepe 
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delegated the responstbliity to set and achieve water quality goals need the 
consistent federal back stop of authority In theu* own programs, the federal agencies 
charged with responsibility under the law need clarity from Congress. 

I strongly urge the passage of H.R. 2421 to maintain and keep science in our clean 
water programs and to bririg clarity to the hard working practitioners who struggle to 
achieve the goals Congress established 35 years ago. 

Thank you. 


Sincerely, 


04 ' /^ 




Robert Perdasepe, 

Assistant Administrator for Water, U.S. Environmental Protection Agency, 1993- 1997 
Maryland Secretary of Environment, 1990-1993 


03 



884 


JUL-ll-2007 11:05 CADnUS GROUP ARLINGTON 


703 247 6EB1 P.02/'03 


G. Tracy Meban, HI 


July 11,2007 


The Honorable James L. Oberstar 
House Committee on Transportation and In&astructure 
Rayburn House Office Building 216S 
Washington, D.C. 205 1 5 

Dear Chairman Oberstar. 

I write in support of eliminating the requirement of navigability for defining jurisdiction 
under the Clean Water Act of 1 972 as embodied in H.R. 2421 , the Clean Water 
Restoration Act of 2007. 

Mandating navigability as a basis for Jurisdiction is inconsistent with the Act’s overall 
objective of restoring and maintaining the chemical, physical, and biological integrity of 
the Nation’s waters. It is an artifact of an earlier law, dating back to the 19"' century, 
which was designed to avoid obstacles to waterborne commerce rather than to implement 
integrated watershed management or environmental protection. 

By creating a statutory definition of “waters of the United States” based on the 
Environmental Protection Agency’s longstanding regulatory definition, H.R. 2421 
restores the Jurisdictional scope of the Clean Water Act which has stood it in good stead 
for over three decades under both Republican and Democratic administrations. 

As a former Assistant Administrator for Water at the U.S. Environmental Protection 
Agency, Director of the Michigan Office of the Great Lakes, and head of the Missouri 
Department of Natural Resources, I believe that our unique ^ptoach to “environmental 
federalism” under the Clean Water Act, and a science-based watershed approach to 
protecting America’s aquatic resources, merit congressional action to clarify an 
extremely confusing and Byzantine situation which now exists in our law and 
regulations. 

Since the SWANCC and Rapanos decisions, no one is happy with the status quo, least of 
all state agencies which look to the Clean Water Act as the foundation of their water 
quality programs. It is well past time for a fhll, robust, and comprehensive debate on the 
scope and purposes of the Clean Water Act. 



885 


JUL-H-2007 11:05 CADMUS GROUP ARLINGTON 


703 247 6001 P. 03203 


Hon. James L. Oberstar 
Page 2 


I also applaud the inclosion of a Savings Clause in your proposed legislation whicli ke^s 
faith with constituencies who have long relied on exemptions for such practices as 
noimal firming, silviculture, and ranching activities under Section 404. 

RR. 2421 will clarify the scope of the Clean Water Act and restore its political 
legitimacy and scientifle integrity. 


Thank you for your consideration. 
Sin^rely, 



G. Tracy MehV 

Assistant Administrator for Water, U.S. Environmental Protection Agency, 2001 -2003 
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